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NORTH-CABOLINA. 


JANUARY  TERM,  1819. 


The  State        1 

V.  vFrom  Cumberland. 

Jim,  a  Negro  Slave*  J 

Indictment  against  A.  for  breaking  a  dwelling  houae  in  the  day-time,  no 
person  being  therein,  and  feloniously  taking  therefrom  a  bank  note  of 
the  rahie  of  five  pounds,  concludes  against  the  f&rm  of  the  9t€tiuie  .•  A. 
cannot  be  convicted  of  a  capital  felony.  Such  indictment  should  con- 
clude against  the  fonn  ctf  the  HahOet. 

The  statute  of  1806^  ch.  6,  makes  capital  the  offence  of  breaking  a  dwell- 
ing house  in  the  day  time,  and  feloniously  taking  therefrom  money, 
gooda,  or  ehattelt :  a  bank  note  was  not  the  subject  of  larcency  before 
the  statute  of  1811,  ch.  11. 

THE  indictment  charged  '^  that  Jim,  a  Negro  slave,  the 
**  property  of  Neill  Shaw,  late  of  the  county  of  Cumber- 
^^  land,  on  the  twenty-fourth  day  of  September,  in  the  year 
*^  of  our  Lord  one  thousand  eight  hundred  and  eighteen, 
**  ahout  the  hour  of  one  in  the  afternoon  of  the  said  day, 
**  the  dwelling-house  of  one  Chirdon  Savage,  then  and  there 
**  situate,  then  and  there  feloniously  did  break  and  enter, 
**  no  person  being  thereia^  and  one  bank  note  therein  be- 


4  CASES  ABGVED  AlTD  DETERMINED   IN  THE 

Jaw.  1819s  *f  ing,  of  the  value  of  five  pounds,  issued  by  order  of  the 
The- state  "  President  and  Directors  of  the  State  Bank  of  North-Ca- 
V.  **  rolina,  &c.  &c.  of  the  monies,  goods  and  chattels,  of  the 
"^  ^  ^^'  <<  said  Giirdon  Savage,  then  and  there  being  found,  then 
**  and  there  in  the  dwelling-house  aforesaid,  feloniously 
**  did  steal,  take,  and  carry  away,  contrary  to  the  form  of 
*^  the  statute  in  such  case  made  and  provided,  and  against 
**  the  peace  and  dignity  of  the  state.**  The  Jury  found  a 
special  verdict,  aflBrming  the  guilt  of  the  prisoner,  pro* 
vided  tlie  Court  should  be  of  opinion  that  he  could  be  le- 
gally guilty  of  the  felony  charged  in  the  indictment  under 
the  act  of  1806,  ch«  6 ;  but  if  tlie  court  should  be  of  opi- 
nion that  the  prisoner  could  not  be  legally  convicted  of  the 
felony  under  tliat  act,  and  it  was  necessary  that  the  in- 
dictment should  conclude  against  the  form  of  that  act,  and 
also  against  the  form  of  the  act  of  1811,  ch.  11,  making 
bank  notes  a  subject  of  larceny,  then  they  found  the  pri- 
soner not  guilty.* 


*  The  act  of  1806,  ch.  6.  declareSi  "  if  any  penon  or  penons  thafl 
**  break  any  dwelling-house,  shop,  warehouse  or  other  out-house  thereto 
**  belonging',  or  therewith  used,  in  the  day-time,  and  feloniously  take  away 
**  any  money,  goodw  or  chattela,  of  the  value  of  twenty  shillings  orupwaids^ 
**  therein  being,  although  no  person  shall  be  within  such  dwellii^f-house^ 
(*  shop,  warehouse  or  other  out-house,  or  shall  comfort,  aid,  abet,  assist, 
**  counsel,  hire  or  command  any  person  or  persons  to  commit  such  offence> 
**  and  being  thereof  lawfully  convicted,  or  being  indicted  shall  stand 
**  mute,  or  peremptorily  challenge  more  than  thirty-five  juron^  shall  lufTer 
^  death  without  benefit  of  clergy." 

And  the  act  of  1811,  ch.  11.  declares^  **  that  if  any  penon  or  penona 
shall  feloniously  steal,  take  and  carry  away,  or  take  by  robbeiy,  any  Bank 
note,  Check,  or  Order  for  the  payment  of  Money,  issued  by,  or  drawn  on 
any  Bank,  or  other  Society  or  Corporation  within  this  State,  or  within  any 
of  the  United  States ;  or  any  Treasury  Warrant,  Debenture,  Certificate  of 
stock,  or  other  public  security :  or  any  Order,  Bill  of  Exchange,  Bond, 
Promissory  Note  or  other  obligation,  either  for  the  payment  of  Money  or 
the  delivery  of  specific  articles,  being  the  property  of  any  other  per- 
son or  persons  or  of  any  Corporation,  (notwithstanding  any  of  the  said  par- 
ticulars may  be  termed  in  law  choses  in  action)  such  felonious  stealing, 
taking  and  canying  away,  or  taking  by  robbeiy,  shall  be  deemed  and  con- 
strued to  be  felony  of  the  same  nature  and  in  the  same  degree,  and  with 
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Tayi^b^   Chief-Justice,  deliyered  the  o^nion  of  the  J^^«  1B19. 

The  questions  arising  in  this  case  are,  1st.  Whether  the        v. 
breaking  open  of  a  dwelling-house  in  the  day-time,  no  per-  ""*  *     ^*' 
son  being  therein,  and  stealing  therefirom  a  bank  note,  of 
the  value  of  five  pounds,  be  a  capital  felony  within  the  act 
of  1806,  ch.  6 ;  and,  Sdly,  if  it  be  not,  Whether  liie  indict- 
ment is  defective  in  not  concluding  against  the  form  of  both 
statutes  mentioned  in  the  special  verdict. — ^The  words  of  the^ 
act  of  1806  are,  **  If  any  person  or  persons  shall  lu'eak  any 
dwelling-house,  shop,  warehouse,  or  other  out-house  there- 
to  belonging  or  therewith  used,  in  the  day-time,  and  felo- 
niously take  away  Jlfimey ,  Chods  or  ChatteU,  of  tlie  value  of 
twenty  shillings  or  upwards  therein  being,  &c.** — ^Whate- 
ver could  not  be  the  subject  of  larceny  when  the  act  of  1806 
was  passed,  did  not  become  the  subject  of  a  felonious  tak- 
ing under  that  act.    A  bank  note  was  considered  as  having 
no  intrinsic  value,  not  importing  any  property  in  posses- , 
sion  of  the  person  from  whom  it  is  taken.    Although  the 
words  used  in  tlie  act  might  have  a  more  comprehensive 
meaning  in  a  testament,  in  favor  of  intention,  yet  in  a  penal 
law  they  cannot  be  construed  to  embrace  bank  notes.     As 
the  felony,  therefore,  described  in  the  act,  is  incomplete 
without  the  actual  stealing  of  what  the  law  deems  Money 9 
Goods  or  Chattels f  the  conviction  und^  that  act  alone  can- 
not be  supported. 

But  the  act  of  1811,  makes  bank  notes,  subjects  of  lar- 
ceny, and  from  both  acts  taken  together,  the  guilt  of  the 
prisoner  can  only  be  inferred.  Every  indictment  is  pre- 
sumed to  be  founded  on  the  common  law,  unless  some  sta- 
tute is  indicated  by  the  drawer  of  the  bill,  on  which  he 
means  to  prosecute.  Nor  can  this  be  considered  an  un- 
meaning form,  or  useless  refinement ;  for  the  accused  might 
often  be  thrown  ofi*lus  guard,  by  supposing  that  he  was  to 

or  without  benefit  of  clergy,  in  the  nme  manner  as  it  would  have  been,  if 
the  offender  or  offenders  had  felonioualy  stolen,  or  taken  by  robbery.  Mo- 
ney, Goods  or  Property  of  like  value  with  the  Money  or  specific  articles 
due  or  expressed  on  the  face  of  such  Dank  Note,  Check,  Order,  &c." 
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J  AS,  1819.  be  prosecuted  at  common  law^  if  afterwards  he  were  pro- 
The  State   ^^®^®^  against  by  statute  5  .or  by  being  referreil  to  one  sta- 
V,        tute^  and  afterwards  tried  upon  another^  or  upon  both  to* 
*       ^^'  gether.    To  observe  the  law  in  this  particular^  is  in  effect 
to  comply  with  tlie  declaration  of  the  Bill  of  Rights,  by  ap- 
prising every  man,  who  is  criminally  prosecuted,  of  the 
specific  charges  against  him.    It  is  accordingly  an  estab« 
lished  principle,  that  if  a  statute  create  an  offence,  or  alter 
the  nature  of  an  offence  at  common  law,  as  by  turning  a  mis- 
demeanor into  a  felony,  the  indictment  must  conclude  against 
the  form  of  the  statute**    And  if  an  offence  is  made  so,  not 
by  one  statute  only,  but  by  two  or  more  taken  together,  the 
reason  is  equally  strong,  that  the  accused  should  be  refer- 
red to  more  than  one  statute  in  the  indictment.    In  an  in- 
formation for  not  coming  to  church  by  such  a  time,  ^*  against 
the  form  of  the  statute,"  and  there  being  three  statutes  in 
this  case,  to  wit,  1  Eliz.  ch*  3.  23  £liz*  ch.  1.  And  29  Eliz* 
.ch«  6»    And  it  not  appearing  which,  it  was  adjudged  ilLf 

The  Ddendant  is,  by  this  indictment,  referred  to  one  sta- 
tute :  which  shall  he  examine  to  prepare  his  defence  i  If 
he  look  into  the  act  of  1806,  he  discovers  that  he  cannot  be 
'  convicted  under  it  $  for  he  haa  not  taken  any  thing  which 
was  then  the  subject  of  larceny.  If  he  look  into  that  of 
181 19  he  finds  he  may  be  convicted  of  a  clergiable  felony, 
by  stealing  a  bank  jiote,  but  not  of  a  capital  one,  by  break- 
ing a  dwelling-house  and  stealing  it  tiierefrom.  Whilst  he  is 
pi-eparing  his  defence  under  one  law,  the  prosecutor  is  ar- 
ranging the  charge  under  another ;  and  by  the  perplexity 
thus  occasioned,  an  innocent  man  may  be  surprised  into  a 
conviction. 

*  2  Hale's  Hist.  192.  j  Cro.  Jw.  142. 
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The  State,  1 

V.  >  From  Wayne. 

Cherry,  a  Negro  Slave*  J 

Under  the  act  of  1811,  ch.  6,  ui  indictinent  for  murder  may  be  « intelligi- 
ble and  explicit,"  and  contain  sufficient  to  induce  the  •*  Court  to  pro- 
ceed to  judgment,"  if  the  Hme  and  place  of  rndkim^  tlu:  awattft,  be  set 
forth,  although  they  be  not  repeated  as  to  the  mortal  blov. 

The  indictment  charged  ^*  that  Abraham,  a  negro  slave 
"  the  property  of  John  Howell,  late  of  the  county  of  Wayne, 
^<  and  State  of  North-Carolina,  not  having  the  fear  of  God 
**  before  his  eyes^  but  being  moved  and  seduced  by  the  insti- 
*^  gations  of  the  Devil,  on  the  fourth  day  of  November,  in 
**  the  year  of  our  Lord  one  thousand  eight  hundred  and  sc- 
♦*  venteen,  with  force  and  arms,  in  the  county  of  Wayne, 
**  and  state  aforesaid,  in  and  upon  Andrew  Scott,  in  the 
**  peace  of  God,  and  the  state,  then  and  there  being,  felo- 
**  niously,  wilfully,  and  of  his  malice  aforethought,  did 
^  make  an  assault,  and  that  the  said  Abraham  with  a  cer- 
**  tain  axe  of  tiie  value  of  ten  pence,  current  money  of  the 
''  state  aforesaid,  which  axe  tiie  said  Abraham  in  both  his 
<<  hands  then  and  there  had  and  held,  in  and  upon  the  said 
^  Andrew  Scott,  on  the  right  side  of  the  head,  near  the  right 
**  temple  of  said  Andrew  Scott,  feloniously,  wilfully,  and 
**  of  his  malice  aforethought,  did  strike  and' beat,  giving  to 
**  the  said  Andrew  Scott,  by  the  striking  and  beating  aforc- 
<*  said,  with  the  axe  aforesaid,  in  and  upon  t^e  right  side 
^  of  the  head,  near  the  right  temple  of  him  the  said  Andrew 
**  Scott,  one  mortal  wound,  of  the  depth  of  two  inches,  and 
«  breadth  of  ten  inches ;  of  which  said  mortal  wound  the 
**  said  Andrew  Scott  then  and  there  instantly  died :  &c. 
**  &c.  And  that  negro  slaves  Ben  and  Cherry,  the  reputed 
"  property  of  Andrew  Scott,  were  then  and  there  each  of 
''  them  present,  and  did  then  and  there  feloniously,  wick- 
^^  edly,  and  with  malice  aforethought,  aid  and  abet  the  said 
^^  Abraham  in  feloniously  assaulting  and  striking  the  said 
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Jav.  1819.  <' Andrew  Scott  as  aforesaid  :  &c.  &c.    And  that  the  negro 

.j^g^   "  slaves  Abraham,  Ben  and  Cherry,  feloniously,  wilfully 

V,        «  and  of  their  malice  aforethought,  him  the  said  Andrew 

Sb^'.  ^   **  Scot^.did  kill  and  murder,  against  tlie  peace  and  dignity 

*'  of  the  State.'* 

The  prisoner  was  convicted,  and  a  motion  was  made  by 
Mordecai,  to  arrest  the  judgment,  for  that  the  time  and 
place  of  giving  the  mortal  bUnv,  were  not  set  forth  in  the 
indictment ;  and  the  motio^  being  referred  to  this  Court 

Tatxob,  Chief-Justice,  delivei*ed  the  opinion  of  the 
Court: 

An  indictment  ought  to  contain  a  description  of  the  of* 
fence,  which  the  prisoner  is  called  upon  to  answer,  express^ 
ed  with  plainness,  brevity  and  perspicuity,  and  accompa- 
nied with  those  essential  circumstances  which  concur  to  as- 
certain the  fact  and  its  nature.  In  the  statement  of  these 
and  of  their  specification,  great  strictness  has  always  been 
required  in  favor  of  life  ;  to  a  degree,  indeed,  that  in  the 
opinion  of  Sir  Mathew  Hale,  it  had  become  the  disease  and 
reproach  of  the  law.  I  cannot  think  it  possible  that  any 
man  can  read  this  indictment,  without  receiving  from  it 
the  impression,  that  the  assault,  the  holding  of  the  axe  in  both 
hands,  and  giving  the  mortal  blow,  wei*e  all  parts  of  one  and 
the  same  transaction,  and  that  the  last  mentioned  act  follow- 
ed immediately.  The  assault  is  stated  to  have  been  on  tlie 
4th  November,  and  tliat  **  then  and  there^'  the  negro  slave 
Abraham  held  the  axe  in  his  hands,  with  which  he  struck 
the  blow  :  but  the  "  then  and  there^'  are  not  repeated  as  to 
the  blow  itself.  If  a  person  were  asked,  upon  reading  the 
indictment,  when  and  where  the  blow  was  given,  he  would 
assuredly  answer,  in  the  County  of  Wayne f  and  on  the  fourth 
day  qfMvember, 

The  circumstances  of  place  and  time  are  however  parti- 
cularly required  by  the  common  law  to  be  annexed  to  the 
vei7  fact  of  striking,  not  by  intendment  or  construction, 
but  by  express  words  3  in  order  that  the  offence  may  ap- 
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pear  to  the  Court  to  have  been  done  within  their  jurlsdic-  J^*'- 1819. 
tion,  and  fliat  the  death  should  appear  to  have  taken  place  ^|^^  g^^^ 
-within  a  year  and  a  day,  computing  from  the  time  the  blow  't^- 
was  giveii :  and  another  reason  as  to  the  time,  was,  that  si^'. 
tiie  forfeitore  of  the  land  related  to  the  day  of  giving  the 
blow.  That  this  was  so,  appears  from  Cotton's  case,* 
which  is  expressly  in  point,  and  from  which  there  has  been 
no  departure  in  any  modem  decision  that  I  can  find.  By 
tiiis  case  and  the  series  of  decisions  to  the  same  effect,  to  be 
found  in  Hale  and  Hawkins,  I  should  feel  myself  conclu- 
sively bound,  without  being  at  liberty  to  scrutinize  the  rea- 
sons of  them,  were  it  not  for  our  act  of  1811,  ch.  6.  which 
provides  that  it  shall  be  sufficient  to  all  intents  and  purpo- 
ses, that  the  indictment  shall  contain  the  charge  against  the 
criminal,  expressed  in  a  plain,  inteUigible  and  explicit  man- 
ner, and  that  no  bill  of  indictment  shall  be  quashed  or 
judgment  arrested,  for  or  by  reason  of  any  informalities  or 
refinements,  when  there  appears  to  the  Court  sufficient  in 
the  face  of  the  indictment,  to  induce  them  to  proceed  to 
judgment.  If  this  act  of  Assembly  is  not  always  to  sleep 
in  the  Statote  Book,  it  never  can  be  called  into  operation 
more  fitly  than  in  the  present  case  ;  for  undoubtedly,  the 
charge  is  set  forth  in  a  plain,  intelligible  and  explicit  man- 
ner. The  propriety  of  resorting  to  this  act  in  the  present 
case  is  more  evident,  when  it  is  seen  in  the  books,  that  the 
exception  now  taken  has  been  been  yielded  to  only  <^  in  fa- 
vor of  life,"  and  that  it  would  not  prevail  in  an  indictment 
for  a  misdemeanor.  This  proves,  if  prpof  were  necessaiy, 
that  an  indictment  may  be  ifUdUgible  and  explidtf  and  con- 
tain sufficient  to  induce  the  Court  to  proceed  to  judgment, 
without  the  time  and  place  being  repeated  as  to  the  blow, 
if  they  had  already  been  connected  with  the  assault 

I  wish  not  to  be  understood  as  expressing  an  opinion  that 
the  act  cures  any  radical  defects  in  an  indictment,  or  that 

♦  Cro.  Elii.  739. 
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Jax.  1819.  the  time  and  place,  when  and  where,  Hie  fact  was  commit- 

The^statc  ^^'  ^^^  ^^^  ^^  essential  part  of  it ;  but  I  think  they  do  ap- 

V.        pear  by  a  rational  and  obvious  construction  of  this  indict- 

enson.      mcnt ;  and  as  it  is  only  by  a  subtie  and  refined«course  of 

argumentation  that  tiie  objection  can  be  made  perceptible 

to  the  mind,  it  is  of  tiiat  character  which  the  act  intended 

to  cure'— Let  the  reasons  in  arrest  of  judgment  be  overruled. 


Tlie  State      1 

v»  VFrom  Edgecombe. 

Isaac  Dickenson.  J 

A.  being  recognized  in  800/.  to  appear,  failed,  and  his  recogmzance  was 
forfeited.  Scire  Facias  issued  against  him  to  shew  cause,  **  why  exe- 
**  cution  should  not  issue  for  800/.  for  ajine  on  a  forfeited  recogmzance, 
**  in  failing  to  appear,  &c. — Defendant  pleaded  **  nul  Ucl  record  i"  plea 
negatived  and  judgment  for  the  State. 

The  defendant  was  recognized  in  the  sum  of  eight  hun- 
dred pounds  to  appear  at  the  Superior  Court  of  Law  for 
Edgecombe  County  ;  and  failing  to  appear,  his  recogni- 
zance was  forfeited,  and  judgment  nisi  was  entered  against 
him.  A  scire  facias  was  sued  out,  directed  to  the  Sheriff 
of  Wayne,  commanding  him  ^'  to  make  known  to  the  de- 
*'  fendant  that  he  be  and  appear,  &c.  to  shew  cause  why 
*^  execution  should  not  issue  against  him  for  the  sum  of 
^*  eight  hundred  pounds  far  a  fine  on  a  forfeited  recogni- 
**  zance  in  failing  to  make  his  personal  appearance  at 
**  March  Term,  &c.  as  he  was  bound  to  do.'*  To  thifl  scire 
fadaSf  the  defendant  pleaded,  nul  iiel  record.  And  it  was 
submitted  to  this  Courts  whether  the  record  supports  the 
sdrefadas. 

Tatlor,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

The  word  fine  might  well  be  left  out,  if  it  obscured  or 
confounded  the  sense  of  the  scire  facias  ;  and  it  would  then 
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i*ead  '^  eight  hundred  pounds  on  a  forfeited  recognizance.'*  Jaw  1819. 
But  if  the  word  be  retained,  it  is  not  possible  for  the  de-  ^h    StoL 
fendant  to  misapprehend  the  purport  of  the  sdrefadas,  be-         v. 
cause  the  meaning  intended  to  be  affixed  to  the  word,  is  ^^^^^^"•o"- 
explained  by  what  follows*    When  the  state  exhibits  the 
record  shewing  that  the  defendants  recognizance  was  for- 
feited, the  fact  affirmed  in  the  scire  facias  is  substantially 
proved,  and  the  plea  of  nut  tid  record^  negatived— Let 
judgment  be  ent^^ed  for  the  State. 
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The  state,      ") 

V.  V  From  Wayne. 

Bama  Jemigan.  J 

The  act  of  1779,  ch.  11.  declares,  **  that  any  person  op  persons,  who 
**  shall  hereafter  steal,  or  shall  by  violence,  seduction  or  any  other 
**  means,  take  or  cany  away  any  slave  or  slaves,  the  property  of  another, 
.**  •aUh  an  intent  to  tell  or  tUfpoae  of  to  another,  or  appropriate  to  their  vwn 
*<  1M0,  such  sUve  or  slaves,  &c.  shall  suffer  death  without  benefit  of 
**  clergy." — The  indictment  charged  that  A,  did  steal,  take  and  carry 
away  a  male  slave  named  Amos,  of  the  value  of  fifty  shillings,  and  the 
property  of  one  B.  contrary  to  the  act  of  the  General  Maembly  th  tuch 
case  fnade  and  provided.  Although  the  stealing  is  not  described  as  hav- ' 
ing  been  accompanied  with  either  of  the  intentions,  to  wit :  to  appro* 
priate  to  his  own  use,  or  sell  or  dispose  of  to  another,  the  benefit  of 
clergy  is  taken  away  by  a  conviction  on  the  indictment. 

The  deagn  of  the  act  is  two-fold  :  1st,  to  punish  the  crime  of  stealing  a 
dave  with  death,  by  taking  away  the  benefit  of  clergy,  to  which  the  of- 
fender was  entitled  at  common  law.  3d,  to  punish  in  the  same  way  all 
other  wrongful  means  of  depriving  an  owner  of  his  slave,  whether  by 
force  or  fraud,  if  the  act  were  accompanied  with  an  intention  to  sell 
the  slave  or  to  appropmte  him  to  the  taker's  use. 

"Where  a  Statute  employs  terms  of  art  or  technical  terms,  they  must  be 
taken  according  to  the  acceptation  of  the  learned  in  each  art,  trade  or 
science,  the  word  wteaUng  imports  afelomw  taking  and  eahying'  away 
the  perwnai  goods  of  another.  But  the  taking  by  violence  or  seduction 
the  slave  of  another,  will  be  felonious  or  not,  as  it  shall  be  done  with 
or  without  an  intention  of  selling  or  disposing  of  said  slave  to  another 
or  appropriating  him  to  the  taker's  use. 

The  words  of  the  Statute,  **  with  intent  to  sell  or  dispose  of  to  another, 
or  to  appropriate  to  his  own  use,"  relate  to  ^  the  taking  by  violence^ 
seduction  or  any  other  means." 

The  true  meaning  of  the  maxim,  ^  proximo  antecedent  JUU  relatio  nm 
impediatur  oententii^'  is,  that  reference  shall  be  made  to  the  next  ante- 
cedeat  or  not,  accordingly  as  the  sense,  and  reason  and  justice  of  the 
thing  require  it. 

The  indictment  contained  three  counts.  In  the  first 
count,  it  charged  **  that  Bama  Jemigan,  late  of  the  Coun- 
"  ty  of  Wayne  and  State  of  North-Carolina^  not  having 
<<  the  fear  of  Grod  before  his  eyes,  but  being  moved  and  at* 
**  duced  by  the  instigation  of  the  Devil,  on  the  twenty- 
<^  fourth  day  of  March^  in  the  year  of  our  Lord  one  thou- 
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'*'  sand  eight  hundred  and  sixteen,  at  and  in  the  County  of  J^'- 1^^^. 
^*  Wayne  aforesaid,  with  force  and  arms,  a  certain  male   ^j^^  g^^^ 
**  slave  named  Amos,  of   the  value  of  fifty  shillings,        «• 
**  and  the  property  of  one  John  Coor  Pender,  of  the  Coun-      gan. 
'^  ty  of  Wayne,  feloniously  did  steal,  take  and  carry  away, 
'<  contrary  to  the  act  of  the  General  Assembly  in  such  case 
*'  made  and  provided,  and  against  the  peace  and  dignity 
"  of  the  State," 

In  the  second  count,  the  indictment  charged,  **  that  the 
^^  said  Bama  Jemigan,  on  the  day  and  year  aforesaid,  and 
**  at  the  County  aforesaid,  one  other  male  slave  named 
^  Amos,  of  the  value  of  fifty  shillings,  and  the  property  of 
*^  one  John  Coor  Pender,  of  the  said  County,  feloniously 
**  did  seduce,  take  and  carry  away,  with  an  intention  the 
^^  said  flave  Amos  to  appropriate  to  his  own  use,  contrary 
^^  to  the  act  of  the  General  Assembly  in  such  case  made 
^<  and  provided,  entitled  <<  An  act  to  prevent  the  stealing 
^*  of  slaves,  or  by  violence,  seduction  or  any  other  means, 
''  taking  or  carrying  away  any  slave  or  slaves,  the  pro- 
**  perty  of  another,  and  for  other  purposes  therein  men- 
<<  tioned,"  and  against  the  peace  and  dignity  of  the  State^'^ 

In  the  third  count,  the  indictment  charged,  <<  that  the 
**  said  Bama  Jemigan,  on  the  day  and  year  aforesaid,  and 
'^  at  the  County  aforesaid,  one  other  male  slave  named 
^  Amos,  of  the  value  of  fifty  shillings,  and  the  property  of 
^^  one  John  Coor  Pender,  of  the  said  County,  feloniously 
**  did  seduce,  take  and  carry  away,  with  an  intention  the 
*^  said  slave  Amos  to  sell  and  dispose  of,  contrary  to  the 
'^  act  of  the  General  Assembly  in  such  case  made  and  pro- 
'^  vided,  entitled  *<  an  act,  &c/'  and  against  the  peace 
''  and  dignity  of  the  State.'* 

The  prisoner  was  found  guilty  j  and  it  being  asked  why 
jsentence  of  death  should  not  be  pronounced  against  him^ 
Gaston,  Stanly  and  Mordecai  shewed  for  cause,  that  upon 
the  first  count  in  the  indictment,  the  prisoner  was  entitled 
to  the  benefit  .of  clergy  ;  for  that  the  offence  set  forth  in 
that  count  is  not  specified  in  the  particular  words  of  the 
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Jah.  1819.  Statiitei  and  la  to  be  considered  a  larceny  at  common  law : 
The  State   ^^^  ^^^  ^  second  and  third  counts  do  not  specify  the  of- 
V.        fence  in  the  particular  words  of  the  statute,  and  that  the  of- 
gjm,       fence  charged  in  the  said  counts^  is  not  indictable  at  com- 
mon law,  and  therefore  no  judgment  can  be  pronounced 
against  the  prisoner  upon  these  counts*    And  the  prisoner 
haTing  appealed  from  the  decision  of  the  Court  below  up- 
on these  reasons. 

Tatxob,  Chief-Justice^  delivered  the  opinion  of  this 
Court : 

The  prisoner  has  been  tried  and  convicted  of  aa  offence 
described  in  an  act  of  the  General  Assembly  passed  in  the 
year  1779^  entitled  <<  An  act  to  prevent  the  stealing  of 
**  slaves^  or  by  violence,  seduction  or  any  other  means, 
'*  taking  or  conveying  away  slaves  the  property  of  an- 
*'  other,  and  for  other  purposes  therein  mentioned."  The 
words  of  the  second  section  under  which  the  offence  arises, 
are,  '^that  any  person  or  persons  who  shall  hereaft^ 
**  steal,  or  shall  by  violence,  seduction  or  any  oth^ 
**  means,  ta]^e  or  carry  away  any  slave  or  slaves  the  pro- 
'^  perty  of  another,  with  an  intent  to  sell  or  dispose  of  to 
^<  another,  or  appropriate  to  tlieir  own  use,  such  slave  or 
*^  slaves,  &c."  going  on  to  describe  anotlier  crime,  and 
c(mcluding  with  annexing  the  punishment  of  death  to  the 
several  offences  so  specified. 

The  indictment  contains  three  counts.  The  first,  char- 
ges the  prisoner  with  stealing  the  slave  Amos,  the  property 
of  John  Coor  Pender,  and  concludes  against  the  form 
of  the  Statute—Tlie  second  charges  that  the  prisoner  did 
seduce,  take  and  carry  away  ttie  slave,  with  an  intention 
to  appropriate  him  to  his  own  use — ^The  third  count  dif- 
fers from  the  second,  by  charging  the  intention  of  the  pri- 
soner to  have  been,  to  sell  and  dispose  of  the  slave.  These 
counts  also  conclude  against  the  form  of  the  Statute. 

It  has  been  contended  by  the  prisoner's  counsel,  tliat  the 
benefit  of  clergy  is  not  taken  away  by  a  conviction  on  the 
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first  coiuity  because  ttie  stealing  is  not  described  as  having  J^'-  ^819. 
been  accompanied  with  either  of  those  intentions,  to  wit,  to   j^^  g^^^ 
appropriate  to  his  own  use,  or  to  sell  or  dispose  of  to  ano-        «. 
tiier,  which  the  Legislature  has  thought  fit  to  connect  with       gan. 
the  crime ;  and,  further,  that  the  act  being  highly  penal, 
ought  to  receive  a  strict  construction,  and  on  the  side  of 
lenity.     On  the  two  last  counts  it  is  alleged,  that  the  indict- 
ment has  departed  from  the  words  of  the  statute^  in  using 
the  verb  <'  did  steal,"  instead  of  the  substantive  **  seduc- 
tion ;"  in  charging  that  the  prisoner  <'  did  seduce  and  take 
away,^'  instead  of  charging  that  ^^  be  took  the  slave  away 
by  seduction/' 

The  several  objecttoiis  and  arguments  offered  on  behalf 
of  the  prisoner,  have  been  deliberated  upon  und^  a  full 
sense  of  the  awful  consequences  of  our  decision,  and  with 
all  the  care  and  attention  which  were  justly  due  to  the  abi- 
lity  with  which  they  were  urged.  But  as  in  a  gen«*al  find- 
ing, judgment  may  be  awarded,  if  any  one  count  in  the  in- 
dictment be  good,  we  shall  forbear  to  give  any  opinion 
upon  the  two  last  counts,  believing  that  the  crime  is  pro- 
perly described  in  flie  first,  according  to  the  words  of  tiie 
statute  and  its  obvious  meaning. 

It  has  been  argued,  that  whenever  a  statute  renders  an  act, 
which  was  criminal  at  common  law,  mtare  penal  when  done 
iind^  particular  circumstances,  the  indictment  must  specify 
the  offence  as  it  is  described  in  the  statute,  otherwise  only 
the  common  law  judgment  can  be  awarded  by  the  Court. 
Nnmerous  authorities  prove  the  soundness  of  this  position, 
and  its  inviolate  observance  is  of  vital  importance  to  the 
security  of  the  citizen.  But  it  is  not  perceived,  that  tiie 
offence  of  stealing  a  slave,  is  described  in  the  statute,  by  any 
circumstances  or  characteristics  not  a^^rtaining  to  it  at 
common  law.  The  design  of  the  act,  as  it  is  to  be  collected 
from  the  words,  is  two-fold,  1st.  to  punish  the  crime  of 
stealing  a  slave  with  death,  by  taking  away  the  benefit  of 
clergy,  to  which  the  offender  was  entitled  at  common  law  j 
£dly^  to  punish  all  other  wrongful  means  of  depriving  an 
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jiK.  1819.  owner  of  his  slave,  whether  by  force  or  fraud,  if  the  act 
The  sute  ^^^  accompanied  with  an  intention  to  sell  the  slave,  or  to 
V.  appropriate  him  to  the  takei^'s  use«  Under  the  several  des- 
^t^!^^^'  criptions  in  the  last  head,  acts  might  have  been  committed 
before  the  statute,  certainly  not  amounting  to  felony ;  in 
some  cases  forming  only  a  trespass,  and  in  others,  a  tres* 
pass  which  could  only  be  redressed  by  a  civil  action.  This 
kind  of  property  was,  however,  exposed  in  a  peculiar  man- 
ner to  tlie  artifice  and  depredations  of  dishonest  men ;  for 
besides  violence,  to  which  it  was  liable,  in  common  with 
other  chattels,  a  slave,  being  a  moral  agent,  might  be  ad- 
dressed through  the  medium  of  his  hopes  and  his  fears,  his 
passions  and  affections,  and  thus  seduced  or  driven  from 
the  service  of  his  owner,  into  that  of  the  spoiler.  It  is  evi- 
dent, therefore,  that  additional  legal  sanctions  became  ne- 
cessary to  guard  a  property  thus  assailable ;  more  espe- 
cially, as  the  loss  to  the  owner  was  as  great  as  if  he  had 
been  deprived  of  it  in  a  felonious  manner,  and  there  was 
not  less  moral  turpitude  in  the  offender.  Nor  would  many 
persons  expose  themselves  to  a  prosecution  for  felony,  cler- 
giable  as  it  was,  when  they  could  accomplish  their  dishonest 
purposes  by  means  which  were  not  even  the  subject  of  a 
criminal  prosecution. 

In  this  state,  of  things  the  Legislature  interposed,  and 
what  they  meant  to  do,  is  clearly  explained  in  the  preamble 
of  the  act.  *^  Whereas  it  is  necessary  that  the  pernicious 
**  practice  of  stealing,  or  otherwise  carrying  away  slaves^ 
**  the  property  of  others,  4c.**  They  then  proceed  to  specify 
the  crimes  and  ascertain  the  punishment ;  in  doing  which, 
they  place  the  other  offences  in  the  same  grade  of  crimi- 
nality with  stealing,  provided  they  partake  of  that  indis- 
pensible  ingredient  of  stealing,  an  intenUon  to  appropriate 
to  the  takef^s  use,  or  to  sell  or  dispose  of  to  another.  When 
a  statute  employs  .terms  of  art,  or  technical  terms,  they 
must  be  taken  according  to  the  acceptation  of  the  learned 
in  each  art,  trade,  or  science.  Were  a  Divine  called  upon 
to  expound  the  eighth  commandment,  he  mighty  with  great 
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proprielyy  explain  stealing  to  signify  any  act  of  wroijg,  op-  J^^- 1819. 
pression  op  injustice,  affecting  the  property  of  another,   xhe  state 
But  where  a  Lawyer  defines  it  as  the  subject  of  municipal        v. 
panishmenty  he  is  allowed  only  to  call  it,  ^'  the  felonious  -    ^an. 
*'  taking  and  carrying  away  the  personal  goods  of  another,*' 
and  that  the  sense  otJeUmious  is  ^^  Causa  LucriJ^    It  is  dif- 
ficult to  bonceive,  therefore,  that  the  Legislature,  enacting 
a  law  to  be  executed  by  the  courts  of  justice,  should  have 
undertaken  to  describe  by  a  wordy  circumlocution,  an  of- 
fence familiarly  known  in  the  law  for  ages,  by  tlie  use  of 
a  single  word.   The  other  offences  described  in  the  statute 
wwe  not  80  known  ;  nor  would  it  have  been  just  or  wise 
to  punish  them  with  the  severity  of  capital  crimes,  if  they 
were  unaccompanied  with  that  essential  quality  of  stealing, 
the  Causa  Lucri :  because  the  property  might  have  been  ta- 
ken by  both  means,  witlwut  such  intention,  or  even  with 
the  intention  of  restoring  it  after  a  time  to  the  owner.    To 
them,  therefore,  it  relates,  and  to  them  alone ;  to  the  end 
that  they  might  be  punishable  in  tlie  same  manner  with 
stealing.     While  this  appears  to  be  the  rational  construc- 
tion of  the  law,  it  is  not  perceived  to  offer  any  violence  to 
the  gi'ammatical  one.    The  substantives  <<  slave  or  slaves, 
the  property  of  another,''  are  governed  equally  by  all  the 
verbs,  •*  steal,  take,  or  carry  away  ^"  and  though  tlie  sen- 
tence containing  the  two  last  verbs  is  divided  from  that 
containing  the  verb  "  steal"  by  the  conjunction  "  or,"  yet 
it  is  by  the  same  means  connected  in  sense ;  so  that  *^  slave 
or  slaves  the  property  of  another,"  are  the  objective  case  to 
all  the  verbs.     In  the  language  of  grammarians,  **  person 
or  persons"  form  the  agent,  **  steal,  take,  or  carry  away" 
the  attribute,  and  <<  slave  or  slaves  the  property  of  ano- 
ther," the  object.    This  furnishes  a  subject  for  the  word 
^  steal"  to  operate  upon ;  and  hence  the  objection  is  obvi- 
ated, that  the  act  would  make  it  a  cs^ital  felony  to  steal 
any  .thing.    Still  it  is  said,  that  the  intention  expressed  in 
the  act  must  be  coupled  with  all  the  vei*bs,  if  the  latter  go- 
vern the  words  *^  slave  or  slaves."    Reasons  have  been  gi- 
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Jaf.  1819.  ven  to  shew  that  such  a  construction  is  inadmissible  upon 
The  State   ordinary  principles ;  and  it  may  be  shewn  tliat  it  is  incon- 
V.        sistent  with  tlie  established  rules  of  legal  intci^pretation. 
nu-     rpjj^  j.y|^  ^f  grammar  that  words  shall  be  referred  to  the 
next  antecedent,  has  been  adopted  and  enforced  in  the  law 
from  an  early  period,  and  has  had  a  dii*ect  influence  upon 
the  decision  of  many  cases.     But  much  to  the  credit  of  the 
Sages  of  tlie  Law,  it  has  uniformly  been  received  and  prac- 
tised upon,  with  its  proper  limit  dnd  qualification,  so  as  to 
fulfil  the  intention  of  the  Legislature  in  civil  matters,  to' 
ascertain  the  design  of  parties  in  private  contracts,  and  to 
furnish  a  rational  exposition  of  every  instrument,  public 
and  private,  that  called  for  the  judgment  of  a  court    As  a 
rule  of  legal  construction,  it  stands  thus.  Proximo  antece* 
deiiiijiat  relatio,  nisi  impediaUtr  senteiitia  ;  and  in  the  various 
cases  in  which  it  has  been  inti'oduced,  it  has  been  rendered 
instrumental  towards  affecting  aright  undersiaiiding of  tlie 
subject,  and  rendering  substantial  Justice.    A  man  agrees 
to  abide  the  award  of  J.  S.  who  awards  that  he  shall  pay 
before  such  a  feast  ten  pounds  to  another,  and  ihsd'then  the 
other  sliall  make  him  a  release.     The  word  then  shall  not 
be  referred  to  the  feast,  but  to  the  time  of  payment  of  the 
money.*    The  statute  32  Henry  VIIL  ordains  that  none 
sliall  buy  right  or  titles  in  land,. unless  such  persons  have 
been  in  possession  of  it,  or  of  the  reversion  or  remainder  of 
it,  or  have  taken  the  rents  and  profits  of  it,  for  the  space 
of  one  whole  year  next  before.    Here  these  words  "  by  the 
space  of  one  whole  yeai»,"  shall  be  referred  only  to  the  sen- 
tence  next  before,  viz.  to  the  taking  the  rents  and  profits.f 
A  case  in  Holt's  Rep.  449.  is  shoiily  this.    A  mandamus 
was  issued  to  restore  John  Freeoody  to  the  place  of  Burgess 
of  a  town,  from  which  he  had  been  ejected  by  tlie  corpora- 
tion.    Part  of  the  return  on  the  mandamus  was^  that  at 
such  a  time  one  Sir  John  B.  was  Mayor,  and  lliat  tie  as- 
sembled the  rest  of  the  Burgesses,  and  that  the' said  John 
being  summoned,  &c.  the  said  John  Freebody  was  retnoved 

♦  Dyer  15,  b.  f  Plowd.  107. 
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by  the  said  Mayor  and  Burgesses.    The  counsel  for  the  J^w.  1819. 
Corporation  objected  that  the  return  was  not  good,  for  that   ^he  state 
it  is,  <^  the  said  John  being  summoned,  &c.  the  said  John         v. 
Freebody  was  removed,"   and  the  word  "said"  refers       gan. 
"  Proximo  antecedenti ;"  and  that  is  John  the  Mayor ;  so 
that  John  Freebody  was  not  summoned.     But  the  Court 
held  it  well  enough  ^   for  "  said"  shall  refer  to  the  next 
antecedent,  if  it  does  not  break  the  sense,  as  here  it  would 
do. 

From  all  the  cases  on  this  subject,  the  principle  to  be 
extracted  is,  that  reference  shall  be  made  to  the  next  ante- 
cedent, or  not,  accordingly  as  the  sense  and  reason  and  jus- 
tice of  the  thing  require  it.  And  this  is  the  conclusion  at 
which  we  had  before  arrived  without  tlie  aid  of  decided  cases. 

The  very  question,  however,  before  us,  has  been  decided 
in  the  case  of  the  State  v.  HaUj*  by  a  Judge,  whose  opi- 
nions on  every  subject,  but  particularly  on  this,  merit  the 
highest  respect.  Judge  Moore  was  appointed  Attorney- 
General,  a  short  time  after  this  act  of  Assembly  was  passed, 
and  discharged  for  a  series  of  years  the  arduous  duties  of 
that  office  in  a  manner  that  commanded  the  admiration 
and  gratitude  of  his  cotemporaries.  His  profound  know- 
ledge of  the  criminal  law  was  kept  in  continual  exercise  by 
a  most  varied  and  extensive  practice,  at  a  period  when  the 
passions  of  men  had  not  yet  subsided  from  the  ferment  of  a 
civil  war ;  and  every  grade  of  crime,  incident  to  an  unset- 
tled society,  made  continual  demands  upon  his  acuteness. 
No  one  ever  doubted  his  learning  and  penetration,  or  that 
while  he  enforced  the  law  with  an  enlightened  vigilance 
and  untiring  zeal,  his  energy  was  seasoned  with  humanity, 
leaving  the  innocent  nothing  to  fear,  and  the  guilty  but  lit- 
tie  to  hope.  The  opinion  of  such  a  man,  delivered  on  an 
occasion  the  most  solemn  in  which  a  Judge  could  act,  where 
a  doubt  in  him  would  have  been  life  to  the  prisoner,  assumes 
tiie  authority  of  a  cotemporary  exposition  of  the  statute. 

♦  Haywood. 
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Ardiibald  M'Kay^  Guardian,  &c.  1 

V.      ^  V  From  Bladen. 

William  Hendon.  J 

A.  by  his  wiUy  directed  certun  negro  slaves  to  be  divided  between  his 
three  children,  William,  Maiy  and  Sarah,  when  either  of  them  should 
come  of  ag«,  or  sooner,  if  the  executors  found  it  necessary ;  and  then 
declared,  "  that  if  either  of  the  said  children  should  die  under  nge^ 
**  without  heirs,  then  that  share  should  be  divided  between  the  other 
**  two  children."  Mary  died  under  age  and  without  issue.  William 
then  died,  leaving  Sarah  of  the  whole  blood,  and  two  brothers  and  a 
aster  of  the  half  blood,  of  the  maternal  side.  The  part  or  Maiy 's  share 
which  accrued  to  William  upon  her  death,  does  not  survive  to  Sarah, 
but  goes  to  her  and  to  the  brothers  and  sisters  of  the  half  blood. 

The  rule  is,  that  where  legacies  are  given  to  three  or  more  persons  as 
tenants  in  common,  with  a  bequest  to  the  survivors  upon  the  death  of 
toy  of  them  within  a  given  period,  the  orig^al  legacies  only,  and  not  the 
shares  which  accrued  by  survivorship,  will  survive. 

The  only  exception  to  the  rule  is,  where  the  fund  is  left  as  an  aggregate 
one,  and  made  divisible  among  many  persons  as  legatees,  with  benefit 
of  survivorship  among  them. 

The  question  upon  this  case  arose  upon  the  following 
clause  in  the  will  of  Richard  Salter.  ^^  I  give  my  other 
**  negroes^  young  Cato^  Feter>  Dinah,  Mary,  Anne,  and 
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Mat,  1819.  a  Diana,  to  be  divided  between  my  three  children,  William, 
A'dilrKay  "  Mary  and  Sarah,  to  them,  their  heirs  and  assigns  fore- 
guardian,  &c.  «  ver,  to  be  divided  when  either  of  them  comes  of  age,  or 
W.  Hendoh.  **  sooner  if  my  executors  should  find  it  necessary  :  and  my 
<<  will  is,  tliat  if  either  of  my  said  children  should  die 
'<  under  age,  without  heirs,  then  that  share  to  be  divided 
<<  between  the  other  two  children/'  The  testator  left  his 
wife  Nancy  and  three  children,  William,  Mary  and  Sarah, 
him  surviving.  Nancy,  the  widow,  intermarried  with  Archi- 
bald M'Kay,  by  whom  she  had  issue,  Alexander,  John  and 
Eliza.  Mary,  one  of  the  children  of  Richard  Salter,  then 
died,  a  minor  and  without  issue.  Afterwards,  William^ 
another  child  of  the  said  Richard  Salter,  died,  a  minor  and 
witiiout  issue»  The  petitioners,  Alexander,  John  and 
Eliza  M'Ray,  children  of  Nancy  by  her  second  husband, 
Archibald  M'Kay,  filed  this  petition  by  their  father,  who 
had  been  api>ointed  their  guardian,  against  the  repi^esenta- 
tive  of  Richard  Salter,  for  an  account  and  distribution  of 
tlie  legacies  given  to  Af  ary  and  William  Salter ;  and  a 
question  was  made.  Whether  the  petitioners  were  entitled 
to  any  part  of  the  estate  which  vested  in  WUliaiQ  Salter^ 
eitlier  under  tlie  will  of  Jm  father,  or  by  the  death  of  his 
sister  Mary  i  And  if  so,  to  what  part  ? — ^And  the  case  hav«- 
ing  been  sent  to  this  Court  for  the  opinion  of  the  Judges^ 

Tayxps,  Chief-JuptiiCie,  djejiyered  tjie  opinion  of  the 
Court : 

The  brothers  and  sister  of  the  half  blood  of  the  maternal 
side  to  William  Salter,  who  died  intestate,  have  filed  this 
petition  by  thei^guardian,  tp  obtain  an  account  aiiid  distri- 
bution of  that  part  of  the  intestate's  personal  esiate,  which 
he  acquired  under  the  will  of  his  father,  Richard  Salter. 
The  three  children  of  the  testator  survived  him,  and  after- 
wards, Mary  died  under  age  and  vt^thout  issue,  leaving  of 
the  whole  blood,  her  brother  William  and  her  sister  Sarah ; 
and  of  the  hidf  blood,  Alexander  and  John,  her  brottiers, 
and  Eliza  her  sister,  surviving :  Then  William  died  under 
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age,  aAd  without  issue,  leaving  the  pi'ecefling  hrothei^  and  Mat,  1819. 

sisters  sumvfng.  A^ur^y, 

It  may  be  conjectured,  that  the  testator  meant  to  confine  guardian,  &c. 
his  bounty  to  liis  three  children  and  their  descendants,  if  ^,  Hendon. 
{key  should  have  any  :  And  tliat  upon  the  death  of  two 
under  age  and  without  childi'cn,  the  whole  of  the  negroes 
should  belong  to  the  surviving  brother  and  sister  :  That 
while  any  one  of  his  children  was  alive,  no  other  collateral 
relation  of  those  who  were  dead  should  slmre  with  the  sui'- 
vivor  ;  and  least  of  all,  could  tliie  testator  contemplate  tliat 
the  children  of  liis  widow  by  a  future  husband  should  be 
entifled  to  sliare  with  the  surviving  child.  If  a  Court  were 
at  liberty  to  judge  of  the  testator's  intention,  deduced  from 
cii'cumstahces  oUt  of  the  will,  and  by  giving  to  words  in 
tlie  will  a  construction  in  opposition  to  that  wliich  has  been 
affixed 'to  theml)y  a  scries  of  decided  case^,  flie  considera- 
tions which  liave  been  mentioned,  might  probably  in  this, 
as  well'  as  in  other  instances,  meet  the  jtistice  of  the  case  : 
but  then  it  would  put  an  iend  to  tlie  certainty  of  the  law  and 
fhe  security  of  property.  Por  while  Judges  may  find  out 
by  industi-y  fhe  rules  of  interpi^tation  established  by  law, 
flieir  speculations,  as  to  fhe  inteiit  of  the  testator,  may  dif- 
fer; no  legal  opinion  could  be  given  on  a  will,  by  which 
flo  inuch  litigation  is  how  prevented  ;  and  it  would  be  im- 
possible to  pronounce  wlio  was  ihe  owner  of  property 
claimed  under  a  will,  until  the  decision  of  this  Court  could 
be  had  on  {he  question.  A  state  of  things  so  pregnant  with 
mischief  ought  to  be  carefully  avoided  by  a  Coiirt  estab- 
Ashedforthe  purpose  of  testing  by  legal  principles  the 
adjudications  of  other  tribunds  :  Yet  it  would  be  difficult 
io  state  a  case,  in  which  a  decision  for  one  party  would  be 
in'resistance  to  a  stronger  current  of  authorities  than  would 
be  a  decision  for  the  defendant  in  this  case. 

The  riile  is,  that  where  legacies  are  given  to  three  or 
more  persons  as  tenants  in  common,  with  a  bequest  to 
&e  survivors  upon  the  death  of  any  of  Ihem  within  a  given 
period,  the  original  legacies  only,  and  not  those  shares 
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Mat,  1819.  'which  accrued  by  survivorship,  will  survive  ;  b^ause 
A*dM»Kay  ^^^^  accrued  shai*es,  vesting  in  the  8ui*viving  legatees  in 
guardian,  &c.  distinct  proportions,  qroper  words  are  necessary  to  make 
W,  HexidoQ.  ^cse  shares  survive  with  the  othei*s.  This  had  been  deci- 
ded in  relation  to  real  property  in  Woodward  V8» 
Glascock,*  and  in  chattels,  in  Rutge  vs.  Bunker,f  and 
Perkins  vs.  Mickletiiwaite4  The  reason  of  tiiese  deter- 
minations is,  that  the  share  accruing  by  survivorship  vests 
in  the  surviving  children  by  distinct  shares,  and  not  in 
them  as  joint  tenants*  In  the  case  before  us,  the  surviving 
share  is  directed  to  be  divided  between  tiie  other  two  chil- 
dren ;  and  in  Rutge  vs.  Bunker,  the  Master  of  the  Rolls 
says,  '<  share  and  share  alike''  are  equivalent  to  the  words 
^<  equally  to  be  divid^/'  In  the  case  ex  parte  West,§  be* 
fore  Lord  Thurlow,  the  words  of  the  will  were  "  1  leave 
'<  to  A.  B.  C.  sons  of  Arthur  Scaife  lOOOL  each,  the  in- 
*<  tercst  to  be  added  to  the  principal  yearly,  until  they 
**  shall  respectively  attain  the  age  of  twenty-one  years  : 
<<  and  in  case  any  of  them  shall  die  before  that  age,  then 
**  to  the  survivors."  A.  died,  and  then  B.  both  under  the 
age  of  twenty-one.  The  question  was,  whether  that  part 
of  the  share  of  A.  which  survived  to  B.  upon  the  death  of 
A.  survived  afterwards  to  C.  upon  the  death  of  B  ?  Or 
whether  B's  original  share  only  survived  ?  The  Judge 
thought  it  a  natui*al  construction,  tiiat  the  word  "  shai'e" 
in  the  case  cited,  Rutge  vs.  Bunker,  would  take  in  the 
survived  part  as  well  as  the  original  share ;  and  conse- 
quently, the  whole  ought  to  survive :  but  he  could  not  so 
decide  without  contradicting  cases  expressly  ^n  point; 
and,  not  being  able  to  distinguish  tiie  case  befoi^e  him,  he 
decreed  that  the  survived  pai*t  did  not  survive :  expi^essing, 
at  the  same  time,  a  wish  to  reconsider  his  opinion.  In 
consequence  of  what  fell  from  him,  tiie  same  case  was 
afterwards  brought  on  before  the  Master  of  the  Rolls, 
liord  Renyon,  whose  decree  corresponded  with  the  former 

♦3  Vera.  388.    f  Forrester  124.    4lP.Wms.2r4.    §  1  Bro.  c.  c.  575. 


grpEEMne  coitrt  of  horth-cabo]:.ika.  25 

ones.    From  a  belief  that  an  adherence  to  the  rule  gene-  Mat,  1819. 
rally  disappointed  the  intention  -of  testators,   one  case  AMM'Kar 
which)  at  first  view,  would  seem  to  come  within  it,  hasgwai"diAJ^&c, 
been    excepted    from    it,    by    reason    of   the    peculiar  w.  Hendon. 
'  penning  of  the  will ;  but  Lord  Hardwicke,  who  made  the 
decision,  recognized  the  rule  itself  in  the  fullest  manner— 
The  material  words  of  the  will  were,  "  I  pve  the  residue 
*^  of  my  personal  estate  to  my  brother  and  sisters,  Charles, 
**  Mary  and  Elizabeth,  and  the  sbters  of  my  late  wife, 
^  Martha  and   Rebecca  Paine,    to  be  equally    divided 
^  among  them,  share  and  share  alike  ;  and  in  case  of  the 
**  death  of  my  brother  or  any  of  my  sisters,  or  wife's  sis- 
**  ters,  before  me,  or  the  survivor  of  my  father  and  mo- 
*^  ther,  I  do  appoint  &is,  her  or  tiieir  shares  to  be  divided 
'^  among  the  survivors  of  tiiem/'     Charles  died  in  the 
testator^s  life  time,  but  after  the  making  of  the  will :  Mary« 
and  Elizabeth,  the  testator's  sisters,   died  in  the  life-time 
of  the  testator's  mother,   who  survived  her  husband,  but 
was  then  dead — The  bill  was  brought  by  Martha  and  Re- 
becca Paine  for  the  residue  of  the  estate— It  was  decided 
tbit  the  accumulated  shares  of  the  persons  who  were  dead, 
survived  as  well  as  the  original  ones  ;  and  the  course  of 
reasoning  employed  was,  that  there  was  an  express  direc- 
tion that  if  any  should  die  before  the  testator,  his  or  her 
share  should  survive  to  the  others  ;  and  the  share  of  the 
one  dying  before  the  testator,  would  not  have  survived  at 
all,  but  for  this  clause  ;  it  would  have  been  an  undisposed 
part  of  the  testator's  estate-^Then  if  another  had  died  in 
the  testator's  life-time,  the  orignal  fifth  of  him  who  died  se- 
cond, as  well  as  the  share  which  survived  to  him  on  the 
death  of  the  first,  would  have  gone  over  likewise— There- 
fore the  testator  meant  that  the  accumulated  as  well  as  the 
original  share  should  survive,  and  a  different  construction 
cannot  be  put  on  the  word  share  in  one  case  than  in  the 
other* — ^It  must  be  acknowledged,  that  the  reasoning  in 

*  Paine  v.  Benson,  3  Atk.  78. 
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MiT,  1819.  Paine  V.  Benson  went  very  close  to  flie  wind  to  steer  dear 

A»dM'Kay,  ^^  ^  ^'^^^  ^^^  ^ ^  thought  to  militate  against  tiie  testator't 
guanUant&c.  intention  ;  but  admitting  the  case  to  be  well  dociided^ 
w.  Hendon.  (^  hi<^b  ^^^  subsequently  doubted  by  Lord  Thurlow  in  tbe 
case  of  Westy  ex  parte)  yet  it  is  not  an  autll^ority  for  tbia 
Defendant  in  the  case  before  us»  in  which  the  foundation  is 
wanting  on  wliich  the  Chancellor  buiU  the  whole  of  bis 
reasoning.  For  if  either  of  the  children  had  died  before 
the  testator,  the  share  given  to  him  or  her  would  have 
lapsed  ;  and  the  case  cited  turned  upon  the  necessity  of 
giving  to  the  word  *^  share,"  the  same  meaning  when 
applied  to  the  accumulated  share,  which  it  had  when  ap* 
plied  to  tbe  original  one. 

The  only  distinct  exception  to  the  rule  is,  ivvheie  the 
fund  is  left  as  an  aggregate  (me,  and  made  divisible  among 
many  persons  as  legatees,  with  benefit  of  survivorship 
among  them.*  The  Judge,  in  giving  his  opinion,  relies 
upon  Butge  v.  Bunker  to  shew  that  the  rule  was  net  thoiigfat 
to  apply  to  an  a^regate  fund ;  and  deduces  from  the  will, 
pi*oofs  from  particular  expressions,  that  the  testator  meant 
to  keep  it  as  an  aggregate  fund.  Having  examined  all  the 
cases  relative  to  this  question,  with  attention,  weane  boimd 
to  decide  that  the  petitioners  are  entitied  to  divide  with  the 
defendants  that  share  which  William  acquired  by  tbe  deaA 
of  Mary. 

*  Worlid£^  V.  Churchill,  3  Bro.  C.  C.  465. 
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Mat,  1819. 

Robert  Edens  and  Wife  and  others'! 

T.  i  From  Bertie. 

James  Wilfiams's  Execoton      J 

A.  beings  seised  of  a  tract  of  land,  and  possessed  of  five  slaves,  made  his 
win,  and  therein  lent  to  his  wife,  during  her  life,  his  land  and  three  of 
ftk  slaves,  with  his  household  furniture  and  stock.  He  then  dbected 
that  if  his  wife  should  be  etuient  with  child,  such  child  should  be  raised 
aac)  educated  by  his  wife,  out  of  the  income  of  the  property  left  to  her, 
4»  Tpell  at  aU  the  property  he  diedponeued  of.  He  then  bequeathed  to 
his  brother's  two  daughters,  his  other  two  slaves,  to  be  divided  between 
them  when  either  of  them  should  marry  ;  the  wife  was  etuient  with 
child;  and  one  of  the  brother's  daughters  having  married,  the  Execu- 
tor waa  called  upon  to  <£vide  the  two  slaves  and  their  increase  be- 
tween her  and  her  «ster. 

Held,  that  upon  the  construction  of  the  whole  will,  the  brother's  daugh< 
ters  were  not  to  take,  if  the  wife  should  prove  to  be  ensient  with 
child ;  and  that  afi  the  property  belonged  to  the  child  after  the  mo- 
ther's death. 

In  oontthungthe.wiflt  the  Court  will  look  to  the  state  of  the  testator's 
family,  and  to  the  kind  and  extent  of  property  he  owned  at  the  time 
of  making  his  will. 

Robeft  Edens  and  Sarah  his  wtfe,  and  Elizabeth  Wil- 
KamSf  afi  infant^  by  her'  guao^ian,  filed  their  bill  of  com- 
fl^Attt  ill  the  Court  of  Equity  for  Bertie  County,  against 
Jehtt  Nicholsy  executor  of  the  last  will  of  James  WilUams, 
late  of  Bertie  Cooiity,  and  therein  charged  that  the  said 
James  Williams,  In  his  last  wiU,  which  had  been  duly 
proved  sinoei  his  deaths  and  of  which  the  defendant  had 
been  appointed  and  had  qualified  as  executor,  had  bequeath- 
ed as  follows,  to  wit,  <'  I  give  and  bequeath  unto  my  bro- 
<'  theirs  two  dau^rters,  Sarah  and  Eliza  Williams,  one 
^^  negro  woman  iMoied  Esther  and  her  child  Harry,  to  be 
^  in  tiie  care  and  under  the  direction  of  my  brotiicr  Wil- 
^^  llaill  Williams  until  either  of  Ifaera  marrieth  ;  at  which 
^  tiine  U  is  my  witl  and  desire,  that  the  said  Esther  and 
^  Harry,  and  the  increase  of  Esther,  if  any,  to  be  equalty 
^^  ^Tided  between  them.  Item*— I  lend  unto  my  brother 
^  William  Williams,  m^  silver  watch   during  his  life* 
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Mat,  1819.  «  and  after  bis  death,  I  give  the  said  watch  to  his  daugh- 
B.  Rdcns  &  "  ^''  Sarah  Williams,  to  her  and  her  heirs  and  assigns 
others,     «  for  ever/'    That  the  defendant  took  into  his  possession 
J.  Williams's  tlie  property  mentioned  in  the  said  bequests  ;  that  com- 
Executor,   piainants  Sarah  and  Elizabeth  were  the  nieces  of  the  tes- 
tator mentioned  in  the  will  ;  that  Sarah  had  intermarried 
with  Robert  Edens  ;  that  William  Williams,  the  brother 
of  the  testator  and  father  of  the  complainants  Sarah  and 
Elizabeth,  had  died  ;  and  he  being  dead  and  Sarah  bar* 
ing  maiTied,  the  bill  charged  that  complainants  were 
entitled  to  demand  from  the  defendant,   the  silver  watch 
and  the  negro  slaves,  mentioned  in  the  aforesaid  bequests  ; 
that  they  had  applied  to  the  defendant  for  this  purpose, 
and  he  had  refused  to  deliver  either  the  watch  or  negro 
slaves,  the  bill  prayed  that  the  defendant  might  be  decreed 
to  deliver  to  the  complainants  the  watch  and  the  negro 
slaves,  and  account  for  the  hire  of  tlie  slaves,  &c 

To  this  bill,  the  executor,  Jehu  Nichols,  put  in  his 
answer,  and  therein  admitted  tlie  several  allegations  of 
the  bill ;  but  alleged  that  he  was  advised  Complainants 
were  not  entitled  to  the  watch  and  negro  slaves ;  for  that 
tlie  testator  left  his  wife  enneiU  with  child,  which  was 
bom  a  few  months  after  his  death,  and  was  still  alive ; 
that  the  testator  had  made  his  will  with  reference  to  such 
an  event ;  and  that,  upon  the  construction  of  the  whole 
will,  he  was  advised  Complainants  were  not  entitled, 
except  in  the  event  that  the  testator's  wife^  had  not  been 
ensient  with  child  at  the  time  of  his  death :  and  he  prayed 
the  advice  of  the  Court. 

The  several  clauses  of  the  will  referred  to  by  Defendant^ 
in  his  answer,  are  in  the  following  words  : 

**  I  lend  unto  my  dear  and  loving  wife,  Susannah  Wil- 
<<  liams,  my  plantation,  and  buildings  thereunto  belongings 
*'  whereon  I  now  live,  during  her  natural  life ;  also  lend 
<<  her,  my  said  wife,  all  my  household  and  kitchoa  fund- 
<^  ture,  except  two  beds  and  bedsteads,  to  be  sold  by  my 
*^  executors ;  also  ope  negro  man  named  Jack^  one  boy 
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'  i*  named  Daniel,  and  one  negro  woman  named  Jenny,  and  '^^^*  1B19. 
**  one  sorrel  mare  named  Lucilda,  and  all  my  stock  of  |^  ^^^^  ^ 
^^  cattle  and  hogs,  during  her  natural  life,  subject  only  to     othen 
'^  the  provisions  hereafter  mentioned.  j.  wuiLuns's 

**  Item — ^Provided  my  said  ^ife  Susannah  Williams  Executor. 
*^  should  be  now  pregnant  of  one  or  more  children,  it  is 
**  my  will  and  desire  such  child  or  childi^n  shall  be  i*aised 
^^  and  educated  by  my  said  wife  out  of  the  income  of  the 
^<  property  left  to  her,  as  well  as  all  the  property  I  die 
**  possessed  of:  but  if  such  child  or  children  should  marry^ 
"  or  arrive  to  the  age  of  maturity,  in  my  said  wife*8  life- 
*^  time,  the  one  so  marrying  shall  have  an  equal  shai*e  of 
<<  all  my  negroes  and  increase,  as  well  as  all  my  other 
**  property,  except  the  lands  and  buildings  left  to  my  said 
*^  wife.    But,  in  case  the  child  or  children  my  wife  is  x 

^^  suggested  to  be  pregnant  with  should  die  before  maiTy- 
^^  ing  or  arriving  to  the  age  of  maturity,  my  wife  Susan- 
'^  nab  Williams  shall  have  the  property  in  manner  as 
^  above  left  to  her  during  her  natural  life. 

<*  Item — ^It  is  my  will  and  desire  that  all  my  property 
^  left  to  my  wife,  or  all  she  shall  inherit  from  my  estate, 
«  after  her  death  shall  be  inherited  by  my  child  or  chil- 
<<  dren,  or  for  want  of  such  heirs,  as  hereafter  mentioned. 

^<  Item — ^I  give  and  bequeatli  to  my  niece  Sarah  W  il- 
'^  liams,  my  land  and  improvements  thereon,  after  my 
^  wife's  death.  1  also  give  all  the  residue  of  my  estate 
^*  left  to  my  wife  her  life-time,  to  be  equally  divided  be- 
^  tween  my  brother's  two  daughters,  Sarah  and  Eliza 
^  Williams,  to  them,  their  heirs  and  assigns  forever. 

«  Item^ — I  give  and  bequeath  unto  my  brothci-'s  two 
^  daughters,  Sarah  and  Eliza  Williams,  one  negro  wo- 
**  man,  named  Esther,  and  her  child  Harry,  to  be  in  the 
^  care  and  under  the  direction  of  my  brother  William 
**  Williams,  until  either  of  them  marrieth ;  at  which  time 
^  it  is  my  will  and  desire  that  the  said  Esther  and  Harry, 
^<  and  the  increase  of  Esther  (if  any)  to  be  equally  di- 
^<  vided  between  them. 


Rxecutor. 


SO  CASE»  Astavitv  Monr  iisTEicitiirBD  nr  the 

iiAt,i8i9.      ^  ndm-^I  lend imto  mj  brvlhev  WiHiani  Williaim  my 
K.  Edens  &  ^  ^ilv^  wotch  daring  hiB  Bfe,  ind  after  Ub  deM»  I  give 
ot^n      <«  tlie  said  watch  to  his  daaglitot  Sarah  Wiffiate^  te  her^ 
J.  wimams'i  ^'  and  her  heirs  and  assigns  for  erer. 

'<  ft  IB  likewise  ray  deaare,  should  I  not  leave  riA>ney 
^  sufficieirt  to  discharge  ail  ftiy  debts^  in  tbait  ciiise  ray 
^  execvtors  shonld  sell  aa  moth  of  ray  moveable  estate^ 
^  whtek  my  wife  can  best  spare,  as  wiH  make  uf  the 
^  readae.'* 

By  the  Cotrn^p-^Some  aid  in  tiscovering  fte  mtentiatt 
df  the  testator  may  he  derived  from  a  consideration  of  the 
state  of  his  family,  and  the  kind  and  extent  of  the  pifoper- 
iy  be  owned  at  the  time  of  imiking  his  w91.*  Hb  fiunily 
insisted  of  his  wife  only ;  aJid  it  cannot  be  presumed  that 
he  had  any  other  property  than  that  i^ecliied  in  his  wilt, 
which  consisted  only  of  his  ptortationy  housdadd  fond* 
ture^  stock  and  weiiring  apparel,  togellier  with  ive  slives. 
Indeed  it  is  almost  certain  that  this  constituted  tie  whole 
6f  his  estate;  tecans^  he  directs  that  in  the  event  of  his 
not  leaving  imm^y  enengb  to  pay  his  debts,  such  part  of 
Ms  personal  ef^tate  should  be  Sdld  for  that  patpase  as  kie^ 
wife  coilld  best  spare. 

A  man  so  situate  weuM  niitiirally  desire  to  make  >l  cdm- 
petent  prbvlsi^m  for  hid  wife  during  her  Itfb,  and  to  bc^ 
stow  sortie  presCint  token  of  his  regard  upon  those  wh<t 
wel*e  nearest  to  him  in  blood,  wMt  tbe  prospect  ef  aH  ac*' 
cession  to  it  upon  the  death  of  his  wife.  But  if  he  timagbl^ 
it  probable  that  his  wife  was  then  ensUnit  tiie  aataral 
aflbction  of  a  patent  trould  fnmtpt  Um  to  make  a  provi- 
8i6n  for  his  fiiture  oflbpringf  and,  from  a  fortune  se  small, 
trould  as  naturally  restrain  him  from  making  a  dedoctfon 
in  favor  cff  his  collateral  kindreds  If  thia  intantim  catf 
be  fairly  collected  froifi  the  wilt,  it  is  our  duty  to  give 
effect  to  it^  though  it  may  Aet  be  eftpreaied  In  legal  andf^ 
techitical  words. 

•  1,  p.  Wms.  286.^4  Bro.  R.  UU 


In  the  first  climfie  9f  his  i^,  the  testator  bwds  to  his  atM;i8i9, 
vife  diUMg  her  lifiB»  his  pJmitaitiQnf  Imiiture,  stocky  and  ^^^^^^ 
three  out  of  fiye  of  his  slaves ;  and  the  second  clause  pro-  oOu^r^ 
^idefiiy  that  if  ^he  ahould  be  fhioB  pyraipiaiut  with  oae  or  more  j.  wmluns's 
ehihlreoy  sacih  chUd  or  children  shall  be  raised  aad  edacat-  ^ecutor. 
ed  by  his  i¥ife,  out  of  the  iBCome  of  the  property  left  to  her* 
as  wdl  a$  oB  otbar  property  he  iies  passesBtdqf :  if  the  child 
or  chiUren  should  marry  or  arrive  at  age  in  his  wife's  life*- 
timey  tiie  one  so  marrying  shall  have  an  equal  shai«  c^  all 
his  negroes  and  their  mcrease^  as  well  as  all  his  other  pro- 
periky)  exoiept  the  land  loft  to  his  wife.  In  the  even)tof  ths 
child  AT  obildren  dying  before  marriage  or  arrival  at  age» 
tiien  the  firoperty  devolves  upon  the  wife  as  directed  in  tiv^ 
Irst  dense.  The  third  clause  directs  that  all  the  prc^ier^y 
left  to  his  wife,  as  well  as  all  she  should  inherit  from  his 
estate*  slier  htm  desth  diaU  be  inherited  by  his  chUd  or 
efail^fea^  w  for  want  of  auch  heirs^  as  hevealter  mentioned* 
By  the  lourth  clause,  he  gives  the  land  left  to  his  wife,  to 
his  nieoe,  Sarah  Williams^  after  the  deathttf  his  wife :  44^d 
the  nesidae  of  what  he  had  given  to  his  wife,  lie  directs  to 
be  equally  divided  between  his  brother's  two  daughtears. 
Then  foUow  the  fifth  and  sixth  clauses,  under  which  the 
complainants  claim  the  slaves,  Esther  and  Harryy  SAd  the 
Silver  watch.  If  we  spidy  to  the  will  the  ordinary  rules 
ef  construction,  it  is  plain  that  the  intent  of  the  testator 
was  to  oonfine  his  bounty  to  his  wife  and  children,  if  she 
shai^d  have  any,  to  the  exclusion  of  his  brotlier  and  nieces. 
This  was  his  primary  intention ;  and  it  was  only  upon  a 
stato  of  circumstances  which  has  not  happened,  that  he 
meant  to  make  any  provision  for  the  Plaintiffs.  Every 
part  of  a  will  is  to  be  considered  in  its  construction,  and 
no  words  ought  to  be  rejected,  if  any  meaning  can  be  pos- 
sibly put  upon  them.  Every  string  should  give  its  sound.* 
The  child  or  children  are  to  be  raised  and  educated  by  his 
wife  out  of  the  income  of  the  property  left  to  her,  as  well 
as  all  the  property  he  dies  possessed  of.    The  whole  of  his 

•  2  Burr.  770.     2  P.  Wins.  282. 
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Mat,  1819.  property  mast,  therefore,  have  been  retained  for  that  pur- 
R  Edens  &  P^^  ^  which  ifl  inconsistent  with  the  immediate  bequest  of 
others      any  part  of  it  to  his  nieces.    The  child  marrying  or  arriv- 
J.  wimams's  ^^S  ^^  ^^  ^  ^'^  wife's  life-time,  shall  have  an  equal  share 
Executor,  of  all  his  negroes,  as  well  as  all  his  other  property,  except 
the  land  left  to  the  wife.    This  must  signify  a  child's  part 
of  all  his  propei«ty,  including  that  claimed  by  the  complain- 
ants.    But  the  third  clause  Ls  strongly  impressed  with  the 
intention,  and  is  c^culated  to  remove  all  doubt ;   for  by 
that  he  gives  to  his  child  or  children  all  that  he  had  given 
to  his  wife,  or  all  that  she  should  inherit  from  his  estate. 
Now  he  had  given  her  part,  and  directed  her  to  retain  the 
whole  for  the  purpose  of  raising  his  child ;  or  to  use  his 
own  exjiression,   **  all  the  property  I  die  possessed  of.'' 
The  property  he  had  given  to  her,  and  that  which  she  should 
inherit  from  his  estate,  (by  wldch  inaccurate  expression^ 
he  meant  all  the  rest  which  was  to  be  retained  by  her)  he 
gives  to  his  child  upon  her  death.     Desirous  to  make  his 
meaning  still  plainer,  he  concludes  this  clause  with  Uie 
words,  "  or  for  want  of  such  Iteirs  as  hereafter  menOonedJ^ 
These  words  run  through  and  govern  every  succeeding 
clause  in  the  will,  by  wliich  the  same  property  is  disposed 
of;  none  of  which  were  intended  to  be  effectual  in  the 
event  which  has  occurred,  namely  the  birth  of  a  posthumous 
child.    The  opposite  construction  creates  an  unaccountable 
repugnance  between  different  parts  of  the  will,  and  tends  to 
defeat  the  only  child  of  the  testator  of  a  considerable  pro- 
portion of  his  little  all ;  which  bis  fatlier  so  anxiouslyendea- 
vored  to  secure  to  him. 


SVFBEMX  C0I7BT  07  NOBTH-CABOLIIIA.  SS 

Mat,  ldl9. 

Samuel  Dark  1 

r.  >  From  Chatham. 

Joab  Bagley  and  Britton  Harris,  J 

Equity  will  decree  a  specific  execution  of  a  parol  contract  for  the  sale  and 
purchase  of  lands,  although  there  has  been  no  partial  performance,  if 
the  contract  be  proved  by  such  evidence  as  ailbrds  to  the  mind  a  con- 
viction no  less  satisfactoiy  than  that  which  anses  from  a  contract  in 
writing. 

It  is  no  objection  to  such  a  decree^  that  the  purchase  money  was  to  be 
paid  in  thefaU,    That  is  a  period  sufficiently  certain. 

Samuel  Dark  filed  his  bill  in  the  Court  of  Equity  for 
Chatham  county,  against  Joab  Bagley  and  Britton  Harris, 
and  therein  charged,  that  Joab  Bagley  being  seised  of  a 
tract  of  land  containing  five  hundred  acres,  situate  in  the 
cx>unty  of  Chatham,  in  the  month  of  September,  A.  D.  1810, 
contracted  and  agreed  to  sell  the  same  to  the  complainant 
upon  the  following  terms,  to  wit,  **  that  complainant  should 
**  pay  to  him  the  sum  of  four  hundred  and  fifty  dollars  in 
<<  the  fall  of  IBl  1 ;  other  four  hundred  and  fifty  dollars  in 
'<  the  fall  of  1812,  and  other  four  hundred  and  fifty  dollars 
'<  in  the  faU  of  1813;  making  in  all  the  sum  of  thirteen 
**  hundred  and  fifty  dollars/'  And  to  secure  the  payment 
of  these  respective  sums,  complainant  agreed  to  execute  to 
Bagley,  within  some  short  time,  his  bonds  with  security  ; 
and  upon  tlie  execution  of  these  bonds,  Bagley  was  to  con- 
vey the  land  to  complainant,  witli  general  warranty.  The 
bill  then  charged  that  in  pursuance  of  this  agreement,  com« 
plainant  within  some  short  time,  executed  bonds  with  good 
security,  and  tendered  them  to  Bagley,  at  the  same  time 
requesting  Bagley  to  convey  to  him  the  land  :  That  Bagley 
refused  to  accept  the  bonds  or  convey  the  land :  And  that 
Britton  Harris  having  notice  of  the  agreement  which  had 
been  entered  into  between  complainant  and  Bagley  for  the 
sale  and  purchase  of  the  land,  agreed  with  Bagley  to  pur- 
chase tlie  land,  at  the  price  of  twelve  hundred  and  fifty  dol- 
larsy  and  to  make  payment  thereof  within  a  time  which 

£ 
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M»T,  iai9.  Bagley  alleged  would  better  suit  his  convenience :  That  in 
Samuel  Dark  puTs^^ance  of  tliis  agreement,  Bagley  conveyed  the  land  to 
V,        Harris,  who  entered  and  took  possession  :  That  Harris 
amd  BrittotT  having  taken  a  deed  for  the  land  with  notice  of  complain- 
Harris,     i^t's  equity,  was  a  trustee  of  the  legal  title  for  complain- 
ant, who  prayed  that  Hands  might  be  decreed  to  convey  to 
him  such  title  to  the  land  as  he  had  acquired  from  Bagley, 
and  that  an  account  for  the  rents  and  profits  might  be  taken ; 
and  that  Bagley  might  be  decreed  to  accept  the  bonds 
which  had  been  tendered  to  him,  and  convt^y  the  land  with 
general  warranty. 

Harris  put  in  his  answer,  and  denied  that  he  had  any 
notice  of  the  agreement  charged  in  the  bill  before  he  pur- 
chased the  land  from  Bagley,  paid  the  purchase  money 
and  received  a  conveyance.  He  alleged  that  he  had  pur- 
chased tiie  land  for  a  valuable  consideration,  and  he  prayed 
the  benefit  of  this  fact  and  his  want  of  notice,  in  the  same 
way  as  if  he  had  relied  upon  them  by  way  of  plea.  Com- 
plainant replied  to  the  answer,  and  depositions  having  been 
taken  by  the  parties,  the  cause  came  on  to  be  heard  ai 
March  Term,  IBIS,  (the  bill  having  been  filed  in*  February, 
A*  D,  IBU)  when  the  following  issues  were  submitted  to 
a  jury,  to  wit : 

1.  Was  the  agreement  charged  in  the  bill  relative  to  the 
sale  and  purchase  of  the  land  therein  described,  entered 
into  between  Samuel  Dark  and  Joab  Bagley  i 

2.  Was  the  defendant,  Britton  Harris,  a  purchaser  for 
a  valuable  consideration,  without  notice  of  Samuel  Dark's 
claim  to  the  land  under  the  agreement  charged  i 

3.  If  the  agreement  charged  was  entered  into,  did  Samuel 
Dark  perform  his  part  of  the  said  agreement  as  far  forth 
as  by  the  terms  thereof,  he  was  bound  to  do  ? 

The  jury  found  in  favor  of  the  complainant  upon  each 
of  tlie  issues ;  and  the  counsel  for  complainant  having 
moved  for  a  decree  according  to  the  prayer  of  the  bill,  the 
motion  was  opposed  upon  two  grounds  ;  1st,  That  the  bill 
sought  to  enforce  a  parol  contract  relative  to  the  sale  of 
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lands,  where  there  had  been  no  partial  performance  of  the  Mat,  1819. 
contract :  2d,  That  the  contract  was  too  va^e  and  inde-  sLmielDark 
terminate,  there  beine:  no  days  appointed  on  which  the         v 

L  f    i_  .1       mL  ^       A  JoabBaely 

purchase  money  was  to  be  paid.    The  case  was  ordered  ^^  Bhuon 
to  be  sent  to  the  Supreme  Court,  where  it  was  argued  by     Hwris. 
Bujffin  for  the  complainant,  and  Mrwood  for  the  defendant ; 
and  at  this  term, 

Taylor,  Chief- Justice,  delivered  tlie  opinion  of  the 
Court: 

The  object  of  this  bill  is  to  compel  the  specific  execution 
of  a  parol  agreement  made  between  Bagley  and  the  com* 
plainant  for  the  sale  of  a  tract  of  land  lying  in  Chatham 
County.  Hie  contract  set  forth  in  the  bill  has  been  es- 
tablished by  the  verdict  of  a  jury  ;  and  it  is  admitted  that 
the  bonds  which  were  to  be  given  by  the  complainant, 
were  executed  by  him  and  tendered  to  the  defendant, 
according  to  the  terms  of  the  agreement ;  or  to  speak  with 
more  precision,  the  bonds  are  admitted  to  have  been  ten- 
dered,* and  the  jury  have  found  that  the  complainant  has 
performed  his  part  of  the  agreement.  All  the  fiu^ts  neces- 
sary to  a  decree  for  the  complainant  have  been  established, 
aad  the  case  is  ripe  for  a  final  determination,  if  the  Court 
has  authority  to  make  one,  under  all  the  circumstances. 
Its  authority  to  do  so,  has  been  contested  upon  two  , 
groonds  ;  1st,  Because  Ihe  contract  was  made  by  parol, 
and  it  is  alleged  there  has  been  no  partial  performance. 
£d.  Because  no  days  were  appointed  on  which  the  money 
was  to  be  paid ;  the  agreement  being  merely,  that  the 
several  payments  were  to  be  made  in  the  fall  of  the  respec-* 
tive  years  when  they  became  due. 
'  With  respect  to  the  first  objection,  it  might  be  sufficient 
to  answ^,  that  the  practice  of  deo^euig  the  specific  exe- 

*  In  making  up  the  issues  in  this  case,  the  allegation  of  the  bill  that  the 
bonds  had  been  executed  and  tendered,  was  omitted  to  be  submitted  to 
tfie  juiy.  The  ease  was  amended  in  this  Court  by  the  counsel,  by  hav- 
ing  the  allegation  of  the  biU  as  to  the  execution  and  tender  of  the  bonds, 
admitted  aa  true. 
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Mat,  1819.  cution  of  parol  agreements  for  the  conveyance  of  land, 

Samuel  Dufk  ^^  ^^^  ^^  '^"^  established  in  this  state»  and  too  uni« 
V.         fornily  persevered  in  by  the  Courts  of  Equity,  to  be  now 

luul  Bnuon^  ^''^^t^'  because  the  propriety  of  its  origin  may  be 
^»"^-  doubted.  It  is  not  easy  to  arrive  at  a  certain  conclusion 
one  way  or  the  other,  as  to  the  practice  in  England  before 
the  Statute  of  Frauds  and  Perjuries.  There  are  authori- 
ties both  ways,  and  the  more  ancient  ones  are  in  favor  of 
the  jurisdiction.  In  1467,  it  is  said  by  a  Judge,  **  that  if 
I  promise  to  build  you  a  house  and  do  not  perform 
my  promise,  you  have  your  subpcena;"  and  in  1505, 
FiNEUx,  Chief-Justice,  speaking  of  the  different  remedies 
given  in  the  Courts  for  the  non-performance  of  contracts, 
observes,  **  that  if  a  man  bargain  with  another  tiiat  he 
shall  have  his  land  for  10{.  and  that  he  will  make  him  an 
estate  therein  by  such  a  day,  and  he  does  not  make  tho 
estate,  an  action  upon  the  case  lies  ;  but  in  that  he  shall 
only  recover  damages  ;  but  by  subpc&na,  the  Chancellor 
may  compel  him  to  execute  the  estate,  or  imprison  him.''* 
On  principle  too,  it  would  seem  that  such  a  jurisdiction 
might  have  been  correctiy  exercised.  Before  the  statute 
of  frauds  and  perjuries  in  England,  the  only  contracts  and 
dispositions  of  property,  real  or  personal,  which  were 
necessary  to  be  put  in  writing,  were  of  property  lying  in 
grant,  as  rights  and  future  interests,  and  that  species  of 
real  property  to  which  the  name  of  incorporeal  heiedita- 
ments  applies.  These  were  always  authenticated  by  a 
deed  ;  and  the  statute  of  32  Hen.  8,  ch.  1,  which  gave  to 
the  owners  of  land  a  partial  power  of  disposing  of  their 
estates  by  will,  directed  such  wiU  to  be  declared  in  writ- 
ing; some  contracts  were  also  required  by  customary  laws 
to  be  in  writing  :  but  as  a  general  rule,  no  writing  was 
necessary  ;  for  even  estates  in  land  might  be  completely 
transferred  by  a  symbolical  delivery  in  the  presence  of 
neighbors,  however  useful  the  precaution  might  be  of 
recording  the  transaction  by  a  charter  of  feoffment*!    It 

*  1  Mftddoek,  287.  f  Aborts  on  Fnuds  2, 
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lieems  indeed  that  Courts  of  Equity  were  cautious  in  for-  Wat,  1819. 
mcr  times,  as  they  ought  always  to  be,  of  relieving  bare  Samuel  Dark 
parol  agreements  for  lands,  where  the  agreement  hafi  hot  «• 
been  signed  by  the  parties,  nor  any  money  paid.*  And  as  and  Biittoa 
this  branch  of  their  jurisdiction  is  governed  in  a  peculiar  Hai-ris, 
degree  by  sound  discretion,  cases  may  be  found  where 
they  have  refused  relief  for  the  want  of  a  part  performance. 
The  subject  is  examined  in  the  late  edition  of  <<  8%igdeiCs 
Law  of  Vendors,*^  101,  114.  "  There  are  four  cases  in 
Toihill  which  are  previous  to  the  statute  of  {i*auds,  and 
ap])ear  to  be  applicable  to  the  point  under  consideration  ; 
for  equity,  even  before  the  statute,  would  not  execute  a 
mere  parol  agreement  not  in  part  performed.  In  the  first 
case,  which  was  heard  in  the  d8th  £liz.  relief  was  denied, 
because  it  was  but  a  preparation  for  an  action  on  the  case*! 
In  tiie  two  next  cases,  which  came  on  in  9th  Jac.  1,  parol 
agreements  were  enforced,  apparently  on  account  of  the 
payment  of  very  trifling  parts  of  the  purchase  money  ;  but 
the  particular  circumstances  of  these  cases  do  not  appear."^ 
The  subject  is  left  by  this  writer  nearly  ih  the  same 
obscurity  in  which  it  was  before,  not  from  any  defect  in 
him,  but  firom  the  intrinsic  difficulty  of  the  question. 
£nough  has  been  cited  to  shew  that  the  jurisdiction  is  fairly 
applicable  to  the  case  before  the  Court.  While,  however, 
no  doubt  is  entertained  of  the  jurisdiction,  the  Court  is  fully 
impressed  with  the  importancs^and  necessity  of  an  extremely 
guarded  and  cautious  exercise  of  it.  As  men  cannot  by 
law  part  with  their  freeholds  without  deed,  so  Equity  should 
follow  the  law  as  nearly  as  may  be,  and  require  complete 
and  satisfactory  proofs  that  a  contract  for  the  sale  of  land 
was  deliberately  made.  There  should  be  not  only  full  evi- 
dence,  but  a  decided  preponderance  in  favor  of  the  exis- 
tence of  the  contract ;  affording  to  the  mind  a  conviction 
not  less  satisfactory  than  that  which  arises  from  a  contract 
in  writing.  Loose  conversations,  inadvertent  assertions 
and  inchoate  agreements,  ought  to  be  carefully  guarded 

f  1  Foab.  17$.  1 1*othiU  135.  i  Ibid.  206, 328. 
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Mat,  1819.  against ;  and  where  it  is  understood  that  a  Court  of  Equity 

s  '    elDa  k  ^^  "^^  ^^^^  *^  ^^  ^  enforce  a  parol  agreanent*  unless  it 
V.         be  established  by  plenary  evidence,  a  salutary  caution  will 
amd  BriuoD^  ^  inspired  in  tliose^  who,  in  goofl  faith^  make  such  con- 
Harris,     tracts  in  future* 

As  to  the  second  objection,  fliough  no  day  was  fixed  for 
the  payment  of  the  bonds,  yet  it  was  agreed  that  the  com- 
plainant should  pay  at  the  fall :  he  consequently  had  until 
the  last  day  of  the  fall  to  do  so.  As  where  a  man  is  bound 
to  pay  money  on  a  certain  day,  or  in  a  certain  year,  he  has 
to  the  last  minute  of  the  first,  and  the  last  minute  of  the 
last  day  of  the  last,  to  make  the  payment*  The  same  rea^^ 
son  applies  to  a  certain  season.  But  if  it  were  otherwise, 
as  no  objection  was  made  on  that  ground  when  the  hmids 
were  tendered,  it  is  to  be  intended  that  the  days  of  payment 
were  fixed  according  to  the  seller's  wish. 

The  substance  of  the  decree  agreed  upon  by  the  Court  is^ 
that  a  reference  be  made  to  the  Master  to  compute  the  sums 
due  by  tiie  contract,  with  interest  from  the  times  they  res* 
pectively  became  due,  until  a  day  to  be  prescribed  by  the 
Court  of  Equity  for  Chatham,  for  the  payment  of  the  money. 
That  he  also  take  an  account  of  the  rents  aod  profits  &om 
the  last  day  of  Novembers  1811,  when  the  complauiant  was 
to  have  been  put  into  possession,  until  the  aforesaid  day  $ 
which  latter  sums,  when  ascertained,  are  to  be  deducted 
from  those  due  on  tiie  bonds  Ufand  the  reaiduey  if  any,  is  to 
be  paid  to  the  Defendant  Bagley ;  upon  whicii,  Harris 
should  be  decreed  to  convey  the  land  described  in  the  hill^ 
to  the  complainant,  with  covenants  against  his  own  iBCiim* 
brances,  and  a  covenant  against  all  claiming  under  him ; 
in  which  de^d  Bagley  should  join  and  enter  into  a  general 
wan*anty ;  the  deed  to  he  approved  of  by  the  Master. 
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Mat,  1819. 

John  Green        1 

*  V.  J-  From  Wake. 

William  P.  Mangum.  J 

Suit  on  the  act  <^  1741,  ch.  11,  to  recover  the  penalty  given  for  excessive 
URiiy.  Defendant  pleaded  the  geneial  issue,  and  on  the  trial  moved 
to  nonsuit  the  Fluntiff.  because  the  suit  was  not  brought  in  the  county 
where  the  usuiy  was  committed — Motion  disallowed.  This  matter 
ahoidd  have  been  pleaded  in  Abatement,  under  the  act  of  1777,  ch.  3. 

Objections  to  the  jurisdiction  of  the  Superior  Courts  must,  in  general,  be 
pleaded ;  and  they  can  be  taken  on  the  g-eneral  issue,  only  in  cases 
where  the  action  is  in  its  nature  local,  as  relating  to  the  possession  of 
land,  or  where  a  court  has  no  jurisdiction  at  common  law,  or  where  no 
court  of  the  State  has  jurisdiction,  or  where  it  has  been  taken  away  by 
statute,  without  prescribing  the  manner  in  which  the  objection  shall  be 
taken,  and  in  cases  of  the  like  sort. 

This  was  an  action  brought  to  recover  the  penalty  given 
by  the  act  of  Assembly  of  1741,  ch,  11,  to  restrain  exces- 
rive  usury.  The  Defendant  pleaded  in  chief,  and  the  cause 
came  on  for  trial ;  wlien  it  appeared  in  evidence,  that  the 
Plaintiff  was  an  inhabitant  of  Wake  county,  where  the  suit 
was  brought,  and  the  Defendant  was  an  inhabitant  of  Orange 
county^  where  it  was  alleged  the  usury  had  been  commit- 
ted ;  whereupon  a  non-suit  was  awarded  on  the  motion  of 
the  Defendant's  counsel.  A  rule  being  obtained  on  behalf 
of  the  PlaintiflT  to  shew  cause  why  the  non-suit  should  not 
be  set  aside^  the  same  was  referred  to  this  Court ;  and  at 
this  term^ 

TATI.0B9  Chief-JusticOf    delivered  the  opinion  of  tiie  ' 
Court : 

This  question  depends  upon  the  construction  of  the  nintli 
section  of  the  act  of  1777 9  ch.  2,  which  directs  that  various 
actions  therein  enumerated,  and  amongst  them,  **  all  suits 
on  penal  statutes,"  shall  be  commenced  in  the  Court  of  the 
district  where  the  cause  of  action  shall  arise,  and  not  in 
any  other  district.  It  then  proceeds  to  regulate  the  bring- 
ing of  other  suits  in  different  courts  according  to  the  resl- 
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Mat»  1^19.  dence  of  the  parties^  and  concludes  with  these  words,  '^  and 
John  Green  ^^^^  ^^J  action  shall  be  brougiit  otherwise  than  is  herein 
V-        described,  such  action  or  suit  may  be  abated  on  the  plea  of 
Man^.*  ^^  defendant" 

Before  the  passage  of  this  act,  an  action  on  the  statute 
of  usury  might  be  brought  in  any  court  of  record  in  the 
State,  by  tlie  very  terms  of  the  act  of  1741,  ch.  11.  Fop 
ilie  statute  of  21st  Jac.  1,  which  confines  actions  on  penal 
statutes  to  the  counties  where  the  offence  was  committed^ 
does  not  extend  to  penal  statutes,  subsequently  passed  |  as 
appears  to  be  well  settled  by  many  decisions  :  though  Lord 
Holt  entertained  a  different  opinion.*  The  action  then 
remained  transitory  as  it  was  at  common  law,  and  the 
Plaintiff  might  declare  in  any  county  he  pleased,  subject  to 
the  ordinary  power  of  the  court  of  changing  the  Visne. 
No  alteration  in  this  respect  was  made  by  the  Court  Law 
enacted  in  1746,  ch.  11 ;  which  in  allotting  tlie  then  exist- 
ing counties  to  the  three  Superior  Courts,  (if  they  may  be 
so  called)  of  Edenton,  Edgecombe  and  Wilmington,  only 
provides  that  where  the  Visne  is  laid  in  certain  counties, 
the  trial  shall  be  by  •N%8i  Frius,  at  the  three  places  last 
mentioned  :  But  as  to  laying  the  Visiiey  though  it  directs 
that  local  actions,  or  rattier  all  actions  shall  be  laid  in 
the  county  where  the  cause  of  action  shall  arise,  yet  it 
expressly  excepts  criminal  cases  and  transitory  actions. 
liVhen  the  act  of  1777  made  penal  actions  local,  it  also 
provided  the  manner  in  which  tiie  want  of  jurisdiction 
should  be  excepted  to ;  and  this  manner  differed  from 
that  which  had  been  prescribed  by  the  21st  Jac.  1,  ch. 
4.  According  to  which,  if  the  offence  be  not  laid  and 
alleged  to  have  been  committed  in  the  county  where  it 
was  in  truth  committed,  the  Defendant,  upon  the  general 
issue,  shall  be  found  not  guilty*  And  I  think  that  this 
diffei*ence  in  the  provision  of  the  two  laws  must  be 
attended  with  a  correspondent  difference  in  practice,  and 
that  the  Defendant  cannot,  under  the  act  of  1777,  avail 

*  Rex  V,  Gau]|  1  Salk.  372-3 — ^Fzench  v.  Cochran,  Andrews  25. 


SlTPKKlflfi  COimT  OF  HOfiTH-CABOLlKA.  41 

Umself  of  tlie  want  of  jariddiction  after  pleading  the  gene-  >f  at,  1819. 
rat  issue^  as  he  might  have  done  by  pleading  in  abatement,  j^^^^  Green 
The  objection  taken  by  the  Defendant  in  this  case,  is  pro-  ,  y. 
perij  to  the  jurisdiction  of  the  Court:  he  might  have  iiailgum. 
availed  liimself  of  it  in  the  shape  of  a  plea  to  the  jurisdic- 
tion in  abatement  of  the  suit^  and  it  is  more  fit  to  be 
decided  by  the  Court  than  by  the  jury  upon  the  general 
issue.  The  statute  of  21st  Jac.  already  cited,  enables  the 
Defenduit  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence :  yet,  under  expressions  thus  compre- 
hensive, the  Defendant  cannot  avail  himself  of  anv  matter 
which  goes  to  the  jurisdiction  of  the  Court.'**'  In  the  case 
of  the  JSnfUod:9\  they  objected  to  being  tried  before  the 
Special  Commis^on,  sitting  in  England,  (m  the  ground 
that  the  oflfence  was  committed  in  Scotland.  But  it  was 
beM  that  the  objection  being  in  the  natoi«  of  a  plea  to  th^ 
jurisdiction  of  the  Court,  could  not  be  made  on  the  issue 
of  not  guiUy ;  nor  could  any  evidence  in  support  of  the 
objection  be  received  on  that  issue*  The  general  rule  to 
be  collected  firom  the  books  is,  that,  in  general,  objections 
to  the  jurisdiction  of  the  Superior  Courts  must  be  pleaded; 
and,  wherever  the  objection  can  be  taken  on  the  general 
issue,  I  think  it  will  be  found  to  apply  only  to  those  cases 
where  the  action  is  in  its  nature  localf  as  relating  to  the 
possession  of  land ;%  or  where  a  Court  has  no  jurisdiction 
at  common  law ;  or  where  no  Court  of  the  State  has  juris- 
diction ;  or  it  has  been  taken  away  by  statute,  without 
prescribing  the  manner  in  which  the  objection  shall  be 
taken  $  as  in  the  case  of  Parker  v»  Elling,$  when  a  public 
statute  enacted  that  **  no  action  for  any  debt  not  amount- 
ing to  forty  shillings  and  recoverable  by  that  act,  shall  be 
brought  against  any  person  residing  within  the  jurisdic- 
tion of  the  Court  of  Requests  in  the  island  of  Ely,  in  the 
Courts  at  Westminster."  An  action  was  brought  on  such 
ft  debt,  and  the  objection  was  taken  on  the  general  issue. 

*  4  Term  Rep.  109.    f  Foster  16.    ^  3  Mass.  24.    §1  East  353. 
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MiT,  1819.  The  opinion  of  the  Court  takes  the  distinction  vhich  ap« 
John  Green  P®*"^  to  me  to  reach  tlie  whole  length  of  this  case.  "  Some 
V.  acts  of  Parliament,  giving  a  peculiar  jurisdiction,  require 
i^ianeum.  ^^^  ^^  ^'^^^  ^^  pleaded,  in  case  the  parties  claiming  the 
privilege  shall  be  sued  elsewhere ;  and  others  direct  that 
a  suggestion  shall  be  made  on  the  roll ;  and  in  those  cases 
tlu  methods  pointed  out  by  the  respective  statutes  must  be 
pursued.  But  here  is  a  general  law,  of  which  we  are 
bound  to  tal^e  notice,  &c«"  It  is  true  that  an  intimation 
was  given  by  the  same  judge  in  Taylor  v.  Blairf*  that 
even  on  the  general  issue,  if  the  objection  were  made  at 
the  trial,  the  Plaintiff  might  be  non-suited ;  but  the  deci- 
sion itself  is  founded  on  the  same  principles  stated  in  the 
opinion  of  the  Court  in  Farker  t«  EUing.  In  conformity 
with  these  cases  is  the  opinion  of  Chittyj— -*'  The  methods 
painted  out  by  the  respective  statutes  must  be  strictly 
pursued/' 

•  3  Term  Bep.  452.  t  1  Plead,  431, 
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Mat,  1819. 

Howell  Jones  and  others  1 

V.  I  From  Northampton. 

\  Charles  Edmonds.      J 

WriU  fii  Jieri  facias  bearings  teste  of  the  same  tenn,  and  put  into  the 
hands  of  the  sheriflT  at  the  same  time,  ahhough  issued  upon  judgments 
recovered  at  (hlTerent  terms,  have  no  preference  one  over  the  otlier ; 
the  creditors  stand  in  equality  of  right,  and  if  the  property  levied  upon 
do  not  bring  enough  to  satisfy  all  the  writs^  the  creditors  must  be  paid 
in  proportion  to  their  respective  demands. 

A  Judgment  creates  no  lien  upon  the  lands  of  the  debtor,  where  a  fieri 
faciiu  is  sued  out.  The  statute  of  Westminster  2d  cb.  18,  does  not  in 
express  terms  make  the  lands  liable,  which  the  debtor  had  at  the  time 
^  of  the  judgment :  It  is  by  implication  and  judicialx^onstruction,  and  by 

the  election  made  by  the  PUintifF  to  sue  out  the  writ  given  by  the 
statute,  that  a  judgment  is  a  lien  upon  land. 

The  statute  of  €ieo.  2d,  ch.  7,  had  three  objects,  1st,  To  make  htnd  liable 
I  to  and  chargeable  with  all  just  debts.    2d,  To  make  them  assets  for  the 

satisfaction  of  debts  in  the  same  manner  as  real  estates,  by  the  law  of 
England,  are  liable  to  debts  due  by  bond  or  other  speciahy.  3d,  To 
make  them  subject  to  the  hke  remedies  with  personal  estates :  And 
the  act  of  1777,  ch.  2,  giving  the  fieri  fadoM  against  ''land?  and  tene- 
mentSy"  as  well  as  goods  and  chattels,  is  in  conformity  with  this  third 
object  of  the  act  of  George  2nd. 

A  judgment  is  still  a  lien  upon  a  moiety  of  the  lands,  of  which  tlie  debtor 
was  seised  at  the  time  of  its  rendition,  if  the  creditor  sue  out  an  elegit ; 
but  if  he  refuse  to  sue  out  a  fieri  fadaa^  the  lands  are  bound  only  as 
chattels. 

After  judgment  at  the  instance  of  A.  but  before  suing  out  execution,  tlic 
debtor  conveys  his  lands  in  trust  to  secure  a  debt  which  he  owes  to  B. 
this  conveyance  g^ves  to  B.  a  preference,  and  his:debt  must  be  paidbe- 
ibre  A.  sludl  have  his  judgment  satisfied  out  of  the  land. 

Samuel  Nicholson  and  Hulon  Grizzard  recovet*ed  judg- 
ments in  Northampton  County  Court,  against  Charles 
Edmonds;  and  he  being  indebted  to  E.  B.  Freeman,  con- 
Tcyed  to  him  in  trust,  a  tract  of  land,  to  secure  tlie  debt ; 
this  conveyance  was  made  after  the  recovery  of  the  judg- 
ments afoi*esaid.  He  was  then  sued  by  other  creditors, 
and  judgments  were  recovered  in  Northampton  County 
Court  at  December  Term,  1817 :  And  from  that  term  exe- 
cutions issued^  as  well  upon  these  latter  judgments  as  upon 


^■1 
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Mat,  1819.  the  judgments  of  Nicholson  and  Grizzard.    All  these  exe* 
H  Jones  and  ^'^^^'^s  were  delivered  to  the  Sheriff  on  the  same  day,  and 
others      he  made  the  following  return  thereon :  to  wit, 

V, 

C.  Edmonds.  .. 

"  STATE  OF  NORTH-CABOLIKA, 

*'  iAorthampton  County, 
<*  The  following  executions  came  into  my  hands  on  the  9th  day  of  De- 
<<  cember,  1817 :  Samuel  Nicholson  v,  Charles  Edmonds  for  the  sum  of 
*'  700  dollars,  with  interest  from  the  14th  September^  1816,  and  costs— 
*'  Littleberry  Mason  v.  Charles  Edmonds^  for  78  dollars^  with  interest  from 
**  the  4th  December,  1817,  and  co8ts--Collin  W.  Barnes  v«  the  same,  for 
"  88  dollars,  with  interest  and  costs— Howell  Jones  v.  the  same  for  329 
*'  dollars,  with  interest  and  costs— James  Wood  v,  the  same,  for  106  dol- 
*'  lars,  with  interest  and  costs — Hulon  Grizzard  v.  the  same^for  lOOdoUan^ 
'*  with  interest  and  costs :  All  returnable  to  Northampton  County  Courts 
**  l^Iarch  Term,  1818.  There  being  no  goods  and  chattels  to  be  found, 
«  tlie  said  executions  were  levied  upon  a  tract  of  land,  whereon  the  said 
"  Edmonds  resided ;  and  after  advertising  the  same  for  sale,  1  exposed  the 
"  same  to  public  sale  on  the  3d  day  of  February,  1818^  when^Thomas 
"  Branch  became  the  last  and  highest  bidder  at  the  sum  of  1062  doUars : 
'<  of  which  sum  148  doUars  are  claimed  by  E.  B.  Freeman,  by  virtue  of  a 
^  deed  in  trust,  prior  to  all  the  judgments,  except  those  of  S.  Nicholson 
«  and  U.  Gtizzaid.    1  pay  into  the  clerk's  office  the  sum  of  1018  dollars." 

signed,  «« JOHN  PEEBLES,  Sh'ff.' 


>9> 


Whereupon  a  question  arose,  which,  if  any,  of  the  credi* 
tors  were  entitled  to  a  preference  in  having  their  judgments 
satisfied  ?  And  if  none  were  entitled  to  a  preference,  In 
what  proportions  the  money  was  to  be  distributed  among 
them? 

The  case  was  taken  by  consent  of  parties  to  the  Saperior 
Court,  and  by  that  Court  was  ordered  to  be  sent  to  the 
Supreme  Court :  And  at  this  Term,  judgment  was  given 
that  the  money  should  be  distributed  among  tlie  judgment 
creditors  in  proportion  to  their  respective  demands,  after 
the  debt  to  E.  B.  Freeman  was  paid. 

By  THE  CouBT — ^The  money,  concerning  the  distribu- 
tion of  which  the  question  in  this  case  arises,  was  raised 
by  tlie  Sheriff  upon  several  executions,  all  of  which  bore 
teste  and  were  put  into  his  hands  at  the  same  time.    The 
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elaiin  of  one  creditor  is  founded  upon  a  deed  of  trusty  ope-  M^^*  '^^9* 
rating  as  a  lien  upon  the  land,  and  the  sum  secured  by  it  ^  j^^^,  ^^ 
must  consequently  be  first  paid.    With  respect  to  the  judg*      others 
mente,  those  of  Nicholson  and  Grizzard  were  prior  in  point  c.  Edmonds, 
of  time,  and  these  creditors  claim  a  right  to  be  paid  in  the       ' 
next  place,  because  tii^  money  was  raised  by  the  sale  of 
land.     The  rights  of  the  several  parties  cannot  therefore 
be  adjusted,  unless  the  Court  meets  and  decides  tlie  ques- 
tion. Whether  a  judgment  be  a  lien  upon  the  lands  of  the 
debtor? 

It  is  very  evident  from  the  authorities,  that  lands  were 
not  at  common  law,  liable  to  execution  at  the  suit  of  a  sub- 
ject, except  on  judgment  against  the  heir  on  an  action  on 
the  bond  of  his  ancestor.*  The  statute  of  Westminster 
fd,  ch.  18,  which  first  made  them  chargeable,  gives  the 
Plaintiff  his  election  to  go  against  the  goods  and  profits ; 
or  against  the  goods  and  a  moiety  of  the  lands  of  the  De- 
fendant: Which  election  has  given  name  to  the  wiit  of 
ElegiL  The  statute  does  not,  in  terms,  make  the  land  lia- 
ble, which  the  Defendant  had  at  the  time  of  the  judgment ; 
bat  the  writ  of  ele^t,  framed  by  the  Court,  and  used  in 
practice  ever  since  the  passing  of  the  act,  commands  the 
Sheriff  to  cause  to  be  delivered  a  moiety  of  the  lands,  of 
which  the  Defendant  was  seised. on  the  day  of  the  judg- 
ment. It  is  by  implication,  therefore,  and  judicial  con- 
struction, that  a  judgment  is  a  lien  upon  land ;  and  by  tlie 
election  made  by  the  Plaintiff  to  sue  out  the  writ  given  by 
the  state. 

The  statute  of  Cieo.  2d,  ch.  7,  renders  land  in  the  tlien 
colonies,  as  well  as  chattels,  liable  to  the  payment  of  debts  ; 
and  makes  three  provisions  in  the  same  clause :  1st,  That 
lands  shall  be  liable  to  and  chargeable  with  all  just  debts. 
Sd,  That  they  shall  be  assets  for  the  satisfaction  of  debts, 
in  the  same  manner  as  real  estates,  by  the  law  of  England, 
are  liable  to  debts  due  by  bond  or  other  specialty.  3d, 
That  they  shall  be  subject  to  the  like  remedies  with  perso- 

•  3  Rep.  13. 
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M.T,  1819.  nal  estates.    By  referring  to  the  mann^  in  which  latid* 
n.  Jones  and  ^^^"^  liable  to  debts  due  by  bond,  and  calling  them  assets^ 
others      the  statute  pointed  to  the  case  of  an  heir  sued  upon  the 
C.  Ecknonds.  bond  of  his  ancestor^  in  which  bond  the  heir  was  bound. 
,      In  that  case  the  judgment  would  be  for  the  whole  of  the 
land  descended,  which  the  heir  was  adsed  of  at  the  com- 
mencement of  the  suit.*    As  this  was  the  only  case  where, 
at  common  law,  the  whole  of  tlie  land  could  be  taken  in 
execution  at  tlie  suit  of  a  private  person,  it  was  probably 
inserted  to  make  tlie  contrast  to  the  elegit,  whei'e  only  a^ 
moiety  was  liable.     Making  land  subject  to  the  like  reme- 
dies with  pci*sonal  estate,  placed  it  on  a  footing  with  per- 
sonal estate  in  every  case  where  those  remedies  are  resorted 
to :  and  the  act  of  1777,  ch.  2.  is  in  conformity  with  this 
exposition. 

The  conclusion  appears  to  be,  that  a  judgment  may  still 
operate  as  a  lien  upon  a  moiety  of  the  lands  of/  which  the 
Defendant  was  seised  at  the  time  of  its  rendition,  if  the 
Plaintiff  sue  out  or  pray  an  elegit :  But  if  he  resort  to  the 
Fieri  FaciaSf  the  lands  are  only  bound  as  chattels.  All 
tlie  creditors  in  tliis  case,  therefore,  except  £.  B.  Freeman^ 
stand  in  equality  of  right,  and  are  to  be  paid  in  proportion 
to  their  i*espcctiAX  demand. 

♦  Dyer  373,  b.—PIowd.  441.— 3  Rep.  12. 
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Mat,  18ir- 

Den  on  the  demise  of  Elizabeth  Jacocks") 

T?.  >  Fi-om  Bertie. 

Moses  Gilliam.  J 

« 

A  pariah  register  of  marriages,  biitha  and  deaths,  kept  pursuant  to  the 
act  of  1715,  is  good  evidence  to  prove  pedigree,  and  that  the  several 
persons,  whose  pedigree  b  thus  proved,  are  within  the  savings  of  the 
statute  of  limitations. 

Tenant  in  tail  aliens,  and  in  his  conveyance,  "  he,  for  himself  his  heirs, 
**  executors  and  administrators,  doth  covenant  and  agree,  the  premises 
^  to  him  the  said  A.  B.  his  heirs  and  assigns,  against  the  lawful  claims 
^  or  demands  of  any  person  or  persons  whatsoever,  for  ever  hereafter 
'^  to  warrant,  secure  and  defend."  He  then  dies,  and  real  assets  de- 
scend to  the  issue  in  tul,  of  greater  value  than  the  lands  aliened.^  Il 
discontinuance  of  the  estate  tail  is  not  worked ;  for  the  covenant  is  not 
a  covenant  real  annexed  to  the  lands,  whereby  the  alienor  and  his 
heirs  are  bound  either  on  a  voucher  or  judgment  in  a  warranted  char- 
ter to  yield  other  lands  of  equal  value  in  case  of  eviction  of  the  tenant 
by  better  title.  But  it  is  a  personal  covenant  to  defend  the  possession, 
a  covenant  for  quiet  enjoyment,  the  breach  of  which  is  to  be  repaired, 
not  in  land,  but  in  damages,  and  these  must  be  primarily  paid  out  of 
the  personal  fund* 

The  disuse  of  real  actions  has,  from  necesaty,  given  to  the  warrantee  a 
light  to  bring  an  action  of  covenant,  in  which  he  recovers  damages 
according  to  the  value  of  the  land  at  the  time  the  warranty  was  entered 
into.    If  he  could  not  bring  this  action,  he  would  be  without  remedy ; 

.  but  the  same  remedy  does  not  exist  for  rebutting  the  heir ;  for  if  the 
ancestor  hath  left  real  or  personal  assets,  the  purchaser  may  be  recom- 
pensed. 

This  action  of  ejectment  was  tried  in  Bertie  Superior 
Court  at  October  tenn,  1816,  and  a  verdict  was  found, 
under,  the  charge  of  the  Court,  for  the  Plaintiff.  A  rule 
to  show  cause  why  a  new  trial  should  not  be  granted  wag 
obtained,  and  ordered  to  be  sent  to  this  Court  for  the  opi<- 
nion  of  the  Judges  upon  tiie  following  case : 

The  land  for  which  the  action  was  brought,  was  granted 
to  John  Hardy  in  the  year  1717 ;  and  by  his  will,  date4 
in  1719,  duly  executed  to  pass  lands,  was  devised  to  his 
daughter  Elizabeth  Hardy  in  taiL  The  lessor  of  tlie 
plaintiff^  to  prove  that  she  was  the  issue  in  tail,  called  one 
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Hat,  1819.  Hardy  as  a  witness,  who  produce4  a  book  in  manuscripl^ 
Jacock^    which,  he  said,  was  the  parish  register ;  and  he  turned  to 
Lessee     the  following  entries  made  therein,  to  wit : 

V, 

GiUiun.  »  Nathaniel  Hill  and  Elizabeth  Hardy  married  by  the  Reverend  Mr, 
Newmans."    The  date  omitted. 

«*  Michael  HiU,  son  of  Nathaniel  and  Elizabeth  Hill,  bora  October  20» 
1726." 

Hardy  HiU^son  of  Michael  Hill  and  Ehzabeth  Hill,  born  Febiuaiy  21^ 
1756." 

«  Elizabeth  Hill,  daughter  of  Hardy  Hill  and  Jennett  Hill,  bom  Januaxt 
.  18, 1776." 

«  Hardy  Hill  died  Sept.  5, 1777." 

**  Jonathan  Jacocks  and  Elizabeth  Wl  married  March  17, 1791." 

The  witness  deposed,  that  the  first  and  second  entries 
were  made  in  a  hand-writing  unknown  to  hina ;  the  third 
he  believed  to  be  in  the  hand-writing  of  Edward  Raynor^ 
deceased,  former  clerk.  The  other  entries  Were  made  by 
liimself.  He  forther  deposed  that  Jonathan  Jacocks  died 
in  the  year  1810.  The  lessor  of  the  Plaintiff  relied  on 
these  entries  to  prove  her  pedigree,  and  that  she  was  the 
issue  in  tail^  and,  also,  that  the  several  tenants  were 
within  tilie  savings  of  the  statute  of  limitations.  The 
Defendant  contended  that  tliis  book  was  not  admissible  in 
evidence,  and,  if  admissible,  that  it  was  insufficient  to 
prove  the  pedigree,  or  that  the  tenants  were  within  the 
savings  of  the  statute. 

It  appeared  in  evidence  that  Michael  Hill,  on  the  5tli 
day  of  May,  1748,  conveyed  in  fee  the  land  in  question  to 
John  Hill  for  a  valuable  consideration  $  and  the  Defendant 
deduced  title  regularly  from  John  Hill  to  himself.  It  wat 
admitted  that  real  assets  descended  from  Michael  Hill  to 
his  iasue  in  tail.  Hardy  Hill,  father  of  the  lessor  of  the 
Plaintiff,  of  greater  value  than  the  land  in  question.  And 
it  was  contended  that  the  warranty  in  the  deed  from 
Michael  Hill  to  John  Hill,  and  the  real  assets  descended 
to  tiie  issue  in  tail  of  Michael  Hill,  worked  a  discontinu- 
ance of  the  estate  tail.  The  deed  contained  k  covenant  of 
seisin^  and  the  clause  of  warranty  waa  in  Ihe  foUowing 
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Jacocks* 


i^ords :     '*  Furthermore,'  I,  the  said  Michael  HilL  for  ^^t,  1819. 

<^  myself,  mj  heirs,  executors  and  administrators,  do  cove- 

^*  nant  ami  engage  the  above  demised  pi'emises  to  him  the 

<<  said  John  Hill,  his  heirs  and  assigns,  against  the  lawful 

^^  claims  or  demands  of  any  person  or  persons  whatsoever 

^  forever  hereafter  to  warrant,  secure  and  defend.'' 


V. 

GiiAiAm. 


OasUm^  for  the  lessor  of  the  Plaintiff.*-"Under  the  feudal 
law  an  intimate  connexion  existed  between  the  lord  and 
his  tenants.  In  war  they  were  his  soldiers,  in  peace  his 
brmers :  they  fought  his  battles,  supplied  his  table,  upheld 
his  splendor,  did  him  homage,  and  owed  to  him  allegiance. 
Their  children  were  his  wards ;  they  could  not  marry, 
nor  be  received  into  the  succession  of  the  feud,  without  liis 
assent.  They  were  his  subjects,  and  he  tlieir  little  sove- 
rdgn.  These  duties  were  by  reason  of  the  lamls  wldch 
they  held,  and  which  were  originally  of  his  donation.  He 
owed  to  them  protection,  and  by  his  whole  force  ensured 
to  them  the  enjoyment  of  their  feuds ;  and  if  they  were 
evicted  of  them  by  reason  of  his  inability  to  protect  their 
CBJoyment,  he  owed  to  them  other  feuds  of  equal  value. 

After  the  statute  of  quia  emptareSf  when  alienations  were 
permitted  to  be  held  of  the  chief  lord  of  the  fee,  this  rela* 
fion  did  not  exist  between  grantor  and  grantee ;  but  the 
grantor  might  stipulate  that  this  obligation  of  protection 
should  rest  on  him  and  his  heirs.  Such  a  stipulation  was 
an  engagement  to  perform  the  same  duties  of  a  feudal 
chief  as  if  the  lands  were  holden  of  him.  This  was  a  war- 
ranty; it  was  a  covenant  real,  annexed  to  tlie  lands, 
whereby  the  warrantor  and  lib  heirs  were  bound,  either 
on  a  voucher  oY  judgment  in  a  warrantia  charts^,  to  yield 
other  lands  of  equal  value  in  case  of  eviction  of  the  tenant 
by  better  title.*  Its  ordinary  form  was  "  Ego  et  Heredes 
met.  iUi  et  Heredibus  et  assignatis  mis  warranii  %dbimiis.^^^ 
It  induced  a  qTUui  feudal  relation  between  the  warrantor 

*  GObetf  8  Tenures,  124,  Co.  Lit.  S6S,  a.      f  2  Bl.  Com.  Appendix. 
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Mat,  1819.  and  his  heirsy  on  one  side,  and  the  grantee  and  his 

j^^J^,    and  assigns,  on  the  oth^.    It  could  only  be  enforced  by 

Lessee     warrarUia  charttz^  by  voudier,  (or-aid  prayer,)  or  by  re* 

Gimun.     hutter.    This  last  was  a  mere  consequence  <^  its  being 

enfoixeable  by  ivarrantia  cliartct^  or  by  voucher,  toiM^tent 

the  ciixuity  which  would  have  arisen  from  the  heir  reeo-*, 

vering  the  land,  and  then  by  warrarUia  charter  or  voucher, 

yielding  other  lands  of  the  same  value. 

Wherever  such  a  warranty  e^dsled,  these  were  Uie  only 
remedies.  The  personal  writ  of  covenant  broken,  fiur  da- 
mages, could  not  be  brought.*  Ancient  feudal  covemuitSf 
'<  warranties"  have  long  since  ceased,  and  are  substitute^ 
by  covenants  to  defend  the  possession,  the  remedy  for  iH'each 
of  which,  is  in  damages,  and  by  the  personal  action  of  cove- 
nant.t 

Is  the  covenant  here  the  old  obsolete  warranrty,  or  Ibe 
modem  ordinary  covenant  for  quiet  eiyoyment  i  In  tht^ 
Irst  place,  it  is  altogether  improbable  that  the  parties  had 
any  design  to  induce  a  feudal  f  elation  and  a  feudal  duty^ 
obsolete  in  England,  and  never  known  in  our  country,  and 
that  the  grantee  was  willing  to  accept  a  warranty,  the  per- 
formance  of  which  was  to  be  enforced  by  a  resort  to  reme- 
dies never  practised  here*  In  the  next  place,  the  words  of 
tiiis  deed  seem  to  show  clearly  that  the  parties  intended  to 
expi*e8s  by  them  tlie  ordinary  covenant  for  quiet  eiyoymenty 
for  the  breach  of  which  the  grantee  was  to  be  compensated 
in  damages :  The  words  are,  **  I  tlie  said  Michael  Hill,  for 
myself,  my  heirs,  executors  and  administrators,  do  cove- 
nant and  engage  to  warrant  and  d^end.'' — The  remedy  is 
for  damages,  not  for  land ;  and  they  must  be  primarily 
paid  out  of  the  personal  fund.  We  must  reject  part 
of  the  deed  as  utterly  insensible,  to  make  it  a  warran- 
ty ;  and  this  the  Court  will  refuse  to  do  where  it  is  posai- 

*  Bacon,  Covenant  C.    Brown  19.    Keble  821.    Hob.  4«   K07  131.    4 
John.  11.    L;  w  of  Gov'ts  13,  1)7. 
t4Dsai.443.    4  John.  11.    2  Bl.  Com.  304. 
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hie  to  give  a  sensible  interpretation  to  every  part  of  the  ^^t>  ^^^p 

decd.*t 

At  this  Terai^  the  Court  gave  judgment  upon  the  points 
submitted  in  this  case.  They  agreed  upon  the  first  point, 
Hiat  tiie  parish  register  was  properly  admitted  in  evidence, 
and  if  the  jury  believed  the  evidence  of  Hardy,  this  regis- 


Jftcocks' 
Lessee 

V. 

Gillian). 


*  WiUiams  v.  Codring^ton,  1  Yes.  512,  514. 

f  The  Deed  from  Michael  HOI  to  John  Hill  was  in  the  following  words : 

"  NORTH-CAROLINA. 
•«  To  all  People  to  whom  these  presents  shall  com^-  Greetings  : 

••  Know  ye,  that  I  Michael  Hill,  of  the  County  of  Bertie,  in  the  Province 
albnesaid,  for  and  in  consideration  of  the  sum  of  sixty  pounds  cuirent  mo- 
Bey  of  Virginia^  to  me  in  hand  paid  by  John  Hill»  of  the  province  and 
County  aforesaid,  the  receipt  whereof  I  do  hereby  acknowledge,  and  myself 
therewith  fully  satisfied  and  contented  thereof,  and  of  every  part  and  par- 
cel thereof  do  exonerate,  acquit  and  discharge  the  said  John  Hill,  his  heirs, 
executors  and  adnunistrators,  forever,  by  these  presents,  have  given,  grant- 
ed, bargained,  aliened,  conveyed  and  confirmed,  and  by  these  presents  do 
fieely,  fully,  and  absolutely  give,  grant,  bargain,  sell,  alien,  convey  and 
confirm  unto  him  the  said  John  Hill,  his  heirs  and  assigns  forever,  one 
messuage  or  tract  of  land,  situate,  lying  and  being  in  the  province  and 
county  aforesud,  containing  by  estimation,  four  hundred  and  twenty-four 
acres,  lying  on  the  east  side  of  Rocquis  Focoson,  and  bounded,  &c. :  To 
luive  and  to  hold  the  said  granted  and  bargiuned  premises,  with  all  appur- 
tenances and  privileges  and  commodities  to  the  same  belonging  or  in  any 
wise  appertaining,  to  him  the  said  John  Hill,  his  heirs  and  assign  forever, 
to  his  and  their  only  proper  use,  benefit  and  behoof  forever :  and  the  said 
Michael  Hill,  for  me,  my  heirs,  executors  and  administrators  do  covenant, 
promise  and  grant  to  and  with  the  said  John  Hill,  his  heirs  and  assigns  that 
before  the  ensealing  hereof  I  am  the  true,  sole  and  lawful  owner  of  the 
above  bargained  premises^  and  I  am  lawfully  seised  and  possessed  of  the 
same  in  mine  own  proper  right,  as  a  good,  perfect  and  absolute  estate  of 
inheritance  in  fee  simple,  and  have  in  myself  a  good  right,  full  power  and 
lawful  authority  to  grant,  bargain,  sell,  convey,  and  confirm  the  said  bar- 
puned  premises  in  manner  as  above  said;  and  that  the  said  John  Hill,  his 
heirs  and  assigns,  shall  and  may  from  time  to  time,  and  at  all  times  forever 
hereafter,  by  force  and  virtue  of  these  presents,  lawfully,  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said  demised 
and  bargained  premises,  with  the  appurtenances,  free  and  clear  and  freely 
and  clearly  acquitted,  exonerated  and  discharged,  of  and  from  all  manner 
of  former  or  other  gifts,  grants,  bargains,  sales,  leases,  mortgages,  entails, 
jointores,  dowries,  judgments,  executions,  incumbrances  and  extents. 
Furthennore,  I  the  said  Michael  Hill,  for  myself,  my  heirs,  executors  and 
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Mat,  1819.  ter^witli  Ms  testi;uony,  proved  the  pedigree  of  tlie  lessofr  of 
Jacocka*  ^^  plaint. (f,  and  that  she  was  tlie  issue  in  tail ;  and  also 
that  the  several  tenants  wei'e  w  ithin  the  savings  of  tlie  statute 
of  limitations.  On  the  second  point,  the  Court  wei*e  divi- 
ded in  opinion  ;  the  Chief-Justice  and  Judge  Hall  being  of 
opinion  that  the  covenant  in  tiie  deed  from  Michael  Hill  to 
John  Hill  was  a  covenant  for  quiet  enjoyment  only ;  and 
Judge  Daniel,  tliat  tlie  covenant  was  a  covenant  real,  an* 
nexcd  to  the  land,  and  by  reason  of  the  real  assets  of  greater 
value  tlian  the  land  in  question,  descended  to  the  issue  in 
tail,  had  worked  a  discontinuance  of  the  estate  tail. 


Tatlor,  Chief-Justice,  delivered  the  opinion  of  a  majo- 
rity of  the  Court : 

The  two  questions  presented  by  the  record  are,  as  to  the 
admissibility  of  the  book  in  evidence ;  and,  whether  the 
deed  from  Michael  to  John  Hill  operated  a  discontinuance 
of  the  estate  taiL 

1*  The  registry  of  births,  marriages  and  burials,  is 
directed  to  be  kept  by  the  register  of  the  precinct,  where 
there  is  no  clerk,  by  the  act  of  1715 :  and  as  the  book  pro- 
duced was  proved  to  be  tlie  original  one  which  had  been 
thus  kept«  it  affords  legal  evidence  of  the  marriages  and 
bii*ths,  at  least  on  a  question  of  pedigree.  A  book  kept  by 
public  authority,  is  necessarily  evidence  of  the  facts  recor- 
ded in  it,  for  tlie  convenience  of  the  public*    And  the  law 

administntor,  do  covenant  and  eng^age  the  above  demiaed  preroiaes  to  him 
the  said  John  Hill*  his  heirs  and  aasigna,  against  the  Uwiiil  claims  or  de- 
mands of  any  person  or  persons  whatsoever,  forever  hereafter  to  warranty 
secure  and  defend.  In  witness  whereof,  I  have  set  my  hand  and  seal  this 
fifUi  day  of  Ma} ,  one  thousand  seven  hundred  and  forty-«ig^t. 

MICHAEL  HILL.  (Seal.) 
Signed,  sealed  and  delivered  in  presence  of 

Robert  Hunter^ 

JHoaes  Hunter^ 

J^Iichael  Mamng^^ 
At  May  Term,  1748,  of  Bertie  Court,  this  deed  ww  acknowledged  in 
open  Court,  and  registered. 

*  1  Balk.  282. 
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will  gaard  the  purity  of  such  a  memorial  by  makinjo;  it  ^^^*  1^19 
indictable  to  insert  a  false  entry.*  It  is  very  possible  to  jacocks* 
prove  a  marriage  or  pedijarree  by  general  reputation  ;  but 
"where  precision  is  required  in  dates,  it  is  extremely  tl  ffi- 
cult  to  arrive  at  it,  more  especially  in  a  country  and  cli- 
mate,  where,  from  various  causes,  the  population  under- 
gjfes  frequent  changes. 

The  registry  book,  confirmed  as  it  was  in  this  case,  by 
proof  of  its  authenticity,  afforded  to  the  jury  a  simple  and 
satisfactory  method  of  tracing  tlie  pedigree  for  nearly  a 
century  ;  and  excluded  all  that  doubt,  confusion  and  uncer- 
tainty, which  usually  hang  over  such  investigations,  when 
depending  upon  the  memory  of  witnesses.  It  would  tend 
greatly  to  the  public  advantage,  if  the  directions  of  the  act 
of  1715,  on  this  subject,  were  more  generally  obsened. 

S.  The  other  question  is  not  free  from  difficulty ;  but 
after  mature  reflection  upon  it,  the  decided  pi*eiK)nderance 
of  our  judgment  is,  that  the  covenant  contained  in  the  deed 
of  Michael  Hill  did  not  discontinue  the  estate  of  the  heir  in 
tail.  The  law  has  made  a  clear  distinction  between  a 
covenant  real  and  a  covenant  personal ;  and  to  a  warranty 
alone,  in  the  original  and  proper  sense  of  the  term,  has  it 
imparted  the  effect  of  intercepting  the  descent  to  the  heir  ; 
because  he  and  not  the. executor  is  bound  to  warrant  and 
secure  the  land  to  the  covenantee  and  his  lietrs.  The  use 
and  adoption  of  the  form  in  which  the  ancient  warranty  is 
expressed,  would  indicate  the  intention  of  the  parties  to 
avail  themselves  of  such  remedies  as  appei-tajn  to  the  war- 
ranty only ;  and  the  change  of  that  form  will  justify  the 
reasonad)le  inference  that  they  designed  to  abide  by  the 
security  which  is  afforded  by  a  covenant.  A  general  war- 
ranty extends  to  all  mankind :  the  usual  covenant  is  only 
for  the  acts  of  the  grantor  and  his  ancestors :  but  a  cove- 
nant will  bind  the  personal  assets,  ^^hich  makes  such  secu- 
rity better  than  a  warranty.!  The  various  covenants  con- 
tained in  this  deed  further  shew  that  tlie  parties  meant  to 


*  Sid.  71-2.       1 2.  Bl.  Com.  304. 
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Mat,  1819.  j^iy  upon  tlie  luodem  covenante ;  ^  dl  are  coittiined'  in 

jacocks'    ^^  except  that  for  further  assurance*  which  there  were  tio 

x^essee     means  of  the  tenant  in  tail  giving.    It  is  then  right  that  the 

GilliaxD.     purchaser  should  have  the  fuU  benefit  of  the  remedies  which 

tlie  deed  furnishes ;  but  we  C4Ui  find  no  tiutliority  for  the 

Court  to  superadd  to  a  covenant  which  is  clearly  personal* 

the  remedy  by  rebutter,  which  exclusively  belongs  to  that 

real  covenant  which  is  called  a  warranty.    The  words 

which  bind  the  executors  and  administrators  of  Michael 

Hill,  must  be  rejected,  before  this  can  be  done,  or  tlie  clause 

be  construed  as  a  warranty.    That  would  be  altering  the 

contract  of  tlie  parties*  and*  as  it  appeal's  to  us*  frustrating 

their  intention. 

The  words  in  this  deed  are  similar  to  those  in  William- 
son  V.  CodriugUnif*  where  it  ^as  held  by  Lord  Hardwicke 
that  if  a  person  obliged  himself,  his  heirs,  executors  and 
administrators  to  warrant  and  forever  defend  the  lands^ 
negroes  cattle,  and  stock  conveyed*  it  amounted  to  a  cove- 
nant, and  not  to  a  warranty .f 

Tlie  disuse  of  real  actions  h^  from  necessity,  given  the 
warrantee  a  right  to  bring  an  action  of  covenant,  in  which 
he  recovers  damages  according  to  the  value  of  the  land  at 
the  time  the  warranty  was  entered  into.  If  he  could  not 
bring  this  action,  he  would  be  without  any  remedy ;  but 
the  same  necessity  does  not  exist  for  rebutting  the  heir  ; 
because  if  the  ancestor  left  real  or  personal  assets,  the  pur- 
chaser may  be  recompensed.  Our  opinion  consequently  is^ 
tliat  this  warranty  did  not  descend  upon  the  heir ;  and  that 
John  Hill  had  notliing  more  than  a  base  fee  simple*  deter- 
minable on  the  death  of  Michael  Hill,  by  tiie  entry  of  his 
issue  in  tail ;  and  that  the  Plaintiff  is  entitled  to  judgment. 

Daxiel,  Judge.  :|:  It  appears  from  the  case,  that  the 
lessor  of  the  Plaintiff  is  the  grand-daughter  and  heir  at 

♦  1  Ves.  512.  1 3  Cruise  65. 

i  His  honor  Judge  Henderson,  having  been  of  counsel  in  this  case 
before  his  appointment  to  a  seat  in  tins  Court,  the  honorable  John  Joseph 
Daniel,  Esquire,  was  commissioned  by  the  Governor  to  sit  in  this  and  in 
several  other  cases  in  which  Judge  Henderson  had  been  of  counsel. 
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law  of  Michael  Hil\,  wh6  was  seized  in  fee-tail  of  tbe  land  Mat,  1819. 
in  queBtioD.    Michael  Hill,  for  a  valuable  consideration,    j^^^ 
conveyed  the  land  by  deed  of  barjpun  and  sale  to  John 
Hill  in  fee  simple.  It  is  admitted  tiiat  real  assets  descend- 
ed from  Michael  Hill  to  his  issue  in  tail  of  greater  value 
than  the  Imid  in  dispute. 

If  tenant  in  tall  release  to  his  disseisor,  atnd  bind  him- 
self and  his  heirs  to  warranty,  and  die,  and  this  warranty 
descend  to  his  issue,  it  is  a  discontinuahce  by  reason  of 
the  warranty.*  Lord  Coke,  in  his  Commentary  on  this 
section  of  Lrttieton,  says,  *^  Tbe  reason  why  the  addition 
of  tbe  wairanty  in  this  ca^  maketh  a  discontinuance,  is 
that  which  has  been  said,  to  wit:  If  the  issue  in  tail  should 
enter,  the  warranty  (which  is  so  much  favored  in  law) 
would  be  des^tiyedf  and  therefore  to  tiie  end  if  assets  in 
fee  simple  do  descend,  he  to  wh6m  the  release  is  made 
may  plead  tiie  same,  and  bar  the  demandant;  by  which 
means  all  rights  and  advantages  are  sayed.f  It  is  by  vir- 
ine  of  the  warranty,  with  assets  descended,  tiiat  a  discon- 
tiisufince  is  eflbctsd,  whether  the  conveyance  be  by  bargafn 
and  sale,  lease  and  release,  or  release  to  a  disseisor. 

It  is  said,  if  the  clause  in  the  deed  from  Michael  Hill  to 
John  Hill  had  been  in  the  words  following^  to  wit :  <<  I, 
the  said  Michael  Hill,  for  myself  and  my  heirs,  do  rcar^ 
rantf  &c"  they  would  certainly  have  made  a  warranty ; 
but  that  the  clause  as  it  stands  is  not  a  warranty ;  that 
there  is  only  a  covenant  to  warrant,  which  has  not  tlie 
operation  in  law  to  work  a  discontinuance.  I  know  of  no 
distinction,  in  a  deed  which  conveys  the  fee,  between  a 
warranty  and  a  covenant  to  warrant  and  defend,  if  the 
heirs  be  bound.  What  is  a  warranty  i  Lord  Coke  says 
**  a  warranty  is  a  covmawt  real  annexed  to  lands  or  tene- 
ments, whereby  a  man  and  his  heirs  are  bound  to  warrant 
the  same;  and  either  upon  voucher,  or  by  judgment  in  a 
writ  of  warrantia  chartm,  to  yield  other  lands  and  tene- 
ments to  the  value  of  those  evicted  by  a  former  title,  or 


*  UtOeton,  sec.  601. 
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Hit,  1819.  else  may  be  used  by  way  of  rebutter.*    So  "  I  and  my 

jacocks'  ^^^^  ^^^  warrantf*^  &c.  doth  create  a  warranty .f  Littlo- 
l^easee  ton  says  *^  that  this  word  and  verb  warrantizo  maketh  the 
GiUiam.  warranty,  and  is  the  cause  of  warranty,  and  no  other 
woi-d  in  Our  law."  But  he  has  not  confined  us  down  to 
any  particular  part  of  this  verb ;  he  has  not  pointed  out 
the  mood  or  tense,  which  shall  be  used  in  the  warranty 
clause  of  a  deed.  In  the  present  case  the  woi*ds  ^*  corot' 
nant  and  engage  to  warrant^**  &c  are  as  clear  a  declara- 
tion of  the  intention  of  the  parties,  as  the  words  **  1  and 
my  heirs  shall  warrant^**  which  we  have  seen  is  a  war- 
ranty good  in  law.  Loi*d  Hardwicke  labored  to  make  the 
case  of  fFUliamson  v.  CodringUm^  a  personal  covenant; 
but  he  does  not  intimate  an  opinion  tliat  it  might  not  have 
well  been  construed  a  warranty.  In  the  case  of  Minge  v. 
C}ilmoi'e,$  the  clause  of  the  deed  from  Minge  to  Gilmore  is 
very  much  like  the  one  now  under  consideration.  In  this 
case  it  was  held  to  be  a  warranty,  which  barred  the  tenant 
in  tail.  This  was  so  determined  in  the  State  Courts,  and 
also  in  the  Federal  Court.  I  think  a  new  trial  should  be 
granted. 

♦  Co.  Lit.  365,  a.       f  Ibid,  384,  a.    Wood's  Conveyancer,  573. 
i  I  Yes.  512.  §  1  Law  Repos.  15. 
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Alexander  Long  1 

V.  >  From  IredelL 

lieWis  fieard  and  Jonathan  Merrill.  J 

The  owner  of  an  old  estiLbliahed  Feiry  hath  a  right  of  action  ag^nrt  hinii 
who  either  keeps  in  his  neighborhood  a  free  ferry,  or  a  furry  at  which 
he  receives  pay  for  transporting  people,  carriages,  &c.  he  not  being 
authorised  by  the  County  Court  to  keep  such  feny,  whereby  an  injuiy 
accrues  to  the  owner  of  the  old  established  ferry.  - 

There  are  two  counts  in  the  declaration :  one  charges  that  the  Defendants 
had,  without  authority  from  the  County  Court,  erected  a  free  ferry  in 
the  neighborhood  of  the  old  established  ferry  of  the  Plaintiff*  and  by 
transporting  persons,  carriages,  &c.  at  such  ferr}',  had  caused  great  loss 
of  gain  and  profit  to  the  Plaintiff— The  second  count  is  Uke  the  firs^ 
except  that  it  charges  that  Defendants  made  large  gains  and  profits — 
After  a  general  verdict  for  the  PlaintiH  upon  these  counts,  the  Court 
wiU  not  arrest  the  judgment :  for  the  Plaintiil  is  entitled  to  judgment 
upon  either. 

The  ground  of  this  action  is  not  the  g^in  made  by  the  Defendants,  bu 
the  injury  sustained  by  the  Plaintiff,  in  consequence  of  tiie  acts  of  the 
Defendants. 

Alexander  Long  being  the  owner  of  an  old  established 
ferry  aci-oss  the  River  Yadkin,  on  the  i-oad  leading  fi'om 
Salisbury  to  Salem,  Lewis  Beai*d  and  Jonathan  Merrill 
Aiade  a  road  to  a  point  on  the  River  one  mile  below  Long^s 
ferry  ;  ttfid  having  erected  a  boat,  they  transported  tra- 
vellers, waggons  and  caiTiagcs  aci-oss  the  river— they 
^ere  the  proprietoi's  of  the  land  over  which  they  made  the 
road ;  but  the  County  Court  had  not  recognised  it  as 
a  public  highway,  nor  authorised  them  to  keep  a  ferry* 
Sign  Boards  were  put  up,  giving  notice  to  travellers  that 
fliic  road  led  to  a  free  ferry. — Long  brought  an  action  on 
iStke  case  against  Beard  and  Merrill,  to  recover  damages 
&1*  the  injury  which  he  sustained  by  reason  of  their  ferry  $ 
aitfd  ^ere  Were  two  counts  in  the  declaration  :  In  the 
first,  it  was  charged  that  the  Defendants  had  opened  a 
road,  established  a  ferry  and  transported  persoas  and  car- 
riages across  the  river  so  near  to  the  JPiaintiff's  ferry^  as 
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Mat.  1819  to  oause  him  to  lose  a  great  portion  of  the  gains,  profits 
\2nz      ^^^  benefits  of  his  ferry.     This  count  did  not  charge  that 
'»'        the  Defendants  took  any  pa^  or  toll  for  transporting  per- 
Merrill.     ^^^9  &c. — ^The  second  count  was  in  all  respects  like  tb» 
first,  except  that  it  charged  that  the  Defendants  made  and 
received  to  themselves  great  gains  and  profits  by  trans- 
porting persons  and  carnages,  &c.* 

*  The  first  count  in  the  declaration  was  as  foUows  : 
**  Alexander  Long,  of  the  County  of  Rowan,  complains  of  Leti-is  Bearl 
and  Jonathan  Merrill  in  custody,  &c.    For  that  whe/cas  the  said  Alexan- 
der Long,  before  and  at  tiie  time  of  committing  the  several  grievances  by 
the  said  Lewis  Beard  and  Jonathan  MerriU  hereinafter  next  mentioned» 
was  and  from  thence  hitherto  hath  been  and  still  is  possessed  of  a  publio 
ferry,  duly  appomted  and  settled  by  the  Court  of  Pleas  and  Quarter  Ses- 
sions for  the  County  of  Rowan  aforesud,  situate  and  being  iii  the  said 
County  over  and  across  the  Itiver  Yadkin,  at  or  near  the  moutli  of  Grant's 
Creek,  on  a  public  road  lea^ng  from  the  town  of  Salisbury  on  the  south* 
west  side  of  tlie  said  river,  to  a  certain  House  of  Entertainment  lately  in 
the  possession  of  one  Obadiah  Smith,  and  now  in  the  possession  and  oc- 
cupation of  oneF  rederick  Thompson,  in  the  County  aforesaid,  on  the  north- 
east  side  of  the  said  river,  and  thence  to  Salem,  DanviUe  and  other  places ; 
at  which  ferry  of  the  said  Alexander  Long,  by  means  of  the  boats  and 
ferrynien  kept  by  the  said  Alexander,  all  horsemen  and  other  travellers. 
Waggons  and  other  carriages,  passing  and  repassing  from  Salisbury  afore- 
said to  and  beyond  the  said  house  of  entertainment,  and  from  the  said 
house  of  entertainment  to  Salisbury  aforesaid,  crossed  and  passed  the  said 
tiver ;  and  the  said  Alexander  by  means  of  the  premises  made  to  him- 
self great  gains,  benefits  and  profits  :  Yet  the  said  Lewis  Beard  and  Jona- 
than MLerriU  well  knowing  the  premises,  but  contriving  and  wrongfully, 
fraudulently  and  unjustly  intending  to  injure,  defraud  and  prejudice  the 
said  Alexander  in  this  respect,  and  wrongfully,  fraudulently  and  unjust^ 
to  deprive  him  of  the  gains,  benefits  and  profits  of  said  ferry ,  and  to  ia» 
duce  all  horsemen  and  other  travellers,  waggons  and  other  caniag^s,  pass- 
ing and  repassing  from  Salisbury  aforesaid  to  the  said  house  of  enter- 
tainment, and  from  the  said  house  of  entertainment  to  Salisbury  aforesaid, 
not  to  cross  the  said  river  at  the  said  ferry  of  the  said  Alexander,  whilst 
he  the  said  Alexander  was  so  possessed  of  the  said  ferry  as  aforesaid,  and  m 
in  the  receipt  and  enjoyment  of  the  grains,  benefits  and  profits  thereof 
to  wit,  on  the  tentli  day  of  November  in  the  year  of  our  Lord  one  thou* 
sand  eight  hundred  and  thirteen,  in  the  County  of  Rowan  aforesaid,  the 
said  Lewis  and  Jonathan  did  open  and  clear  a  way,  sufficient  for  horse- 
men, waggons  and  other  carriages  conveniently  to  pass  and  repass  there* 
in  i  turning  out  and  leaving  the  said  road  leading  from  Salisbuiy  to  tlie 
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This  suit  was  instituted  in  the  Superior  Court  of  Law  Mat,  1819. 
fop  Rowan  County,  and  removed  for  trial  to  Ii-edell,  where      ^o 
it  came  on  to  be  tried,  at  October  Term,  1817,  and  a  vcr-    _  v. 
diet  was  found  for  the  Plaintiff  and  his  damages  were  as«     Merall. 
«essed  to  two  hundred  dollars.     Whereupon  it  ^VBS  contend- 
ed on  behalf  of  the  Defendants,  that  the  judgment  should 
be  arrested ;  for  that  thfe  jury  had  found  a  general  verdict 
for  the  plaintiff,  and  that  upon  the  first  count  in  the  decla- 
ration, no  recovery  could  in  law  be  had.    The  case  was 
ordered  to  be  sent  to  this  Court,  where  it  was  argued  by 
JVbrwood  for  the  Plaintiff,  and  Badger  for  the  Defendants. 

leny  of  the  said  Alexander  as  aforesaid,  at  or  near  the  bouse  of  one 
Geoi*g^e  Smith,  situate  on  the  south-west  side  of  the  said  river,  thence  a. 
short  distance  along  an  old  road  leading  from  that  house  to  a  feny  in  the 
possession  of  John  Long,  and  thence  tiuning  out  of  the  said  old  road  and 
crosnng  the  river  a  short  distance,  to  wit,  one  mile  below  the  ferry  aibre- 
Cftid  of  the  said  Alexander,  and  half  a  mile  above  the  feny  in  possession 
sad  occupa^on  of  the  said  John  Long  as  aforesaid  :  and  thence  to  tlio 
said  house  of  entertainment,  on  the  north-east  side  of  the  said  river  ;  and 
Jh)m  that  time  hitherto,  have  and  still  do  keep  the  said  way  open  and 
aaflicieiit  for  waggons  and  other  carriages  to  pass  and  repass  conveniently 
tfierein.  And  the  said  Lewis  and  Jonathan,  on  the  day  and  in  the  county 
aforesaid,  did  erect  and  set  up  posts  at  the  several  forks  of  the  said  roads 
Slid  way,  with  boards  thereon  directing  travellers  along  the  said  way  to 
Ibe  place  where  the  same  crossed  and  still  crosses  the  said  river,  and 
giving  notice  that  there  was  a  free  feny  kept  there ;  and  hitherto  have 
and  still  do  keep  up  the  said  posts  arid  boards.  And  the  said  Lewis  and 
Jonathan,  on  the  day  and  in  the  County  aforesaid,  did  provide  and  keep 
•a  the  said  river  at  the  place  where  the  way  so  opened  by  them  crossed 
and  still  (^vsses  the  same,  a  boat  sufficient  for  the  carnage  and  transpor- 
tation of  travellers,  waggons  and  other  carriages  across  the  said  river, 
•nd  penons  to  work  the  said  boat,  and  hitherto  have  and  still  do  keep 
tile  sud  boat  and  persons  to  work  it  at  that  place.  And  the  said  Lewis 
ftnd  JoBathan,  on  the  day  and  in  the  County  aforesaid,  and  at  divers  otlicr 
days  and  times  between  that  day  and  the  commencing  of  tliis  suit,  did 
mnsport  and  convey  over  and  across  the  said  river,  by  means  of  the  said 
boat  and  the  persons  working  the  same,  at  the  place  where  tlieir  said 
way  crossed  and  still  crosses  the  said  river,  divers  and  very  many  persons, 
waggons  and  other  carriages,  travelling  and  passing  from  Salisbury  to  the 
•aid  house  of  entertainment  on  the  north-east  side  of  tlie  said  river,  and 
from  the  said  house  of  entertainment  to  Salisbury  aforesaid,  without  any 
J^;b1  right  or  authority  so  to  ti'ansport  and  convey  the  said  persons,  wag: 
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Mat,  1819*  Hall,  Judge — ^It  is  admitted  that  the  Plaintiff  woul4i>e 
entitled  to  judgment,  if  the  declaration  contained  only  th^ 
count  which  charges  tliat  the  Defendants  had  $0tnp  a  ferry 
and  transported  pei*sons,  &c*  for  pay.  But  as  the  othes*- 
count  does  not  charge  that  persons,  &c«  were  transported 
for  pay,  and  as  damages  have  been  given  generally  upoii 
both  counts,  it  is  said  the  judgment  ought  tp  be  arrested. 
By  the  acts  of  1779,  ch.  10,  and  1784,  ch.  14,  thePlaintiS; 
as  the  owner  of  ^  ferry,  is  bound  to  l^eep  boats,  &c.  in  good 
repair  for  the  ti*ansportation  of  travellers,  &c.  and  19  sub* 
ject  to  high  penalties  for  any  ne|*1ect  in  this  respect.  As 
a  compensation  for  doing  what  these  acts  of  Assembly  re* 
quire  at  Ids  hands,  lie  is  permitted  to  take  pay  according 
to  tlic  rates  fixed  by  the  County  Courts.  Now  it  is  a  mat- 
ter of  indifference  to  the  Plaintiff,  whether  the  Defendant^ 
transport  people  and  carriages  across  .the  river  for  p^^y  or 
without  pay  :  the  effect  is  the  same  to  him  ;  he  is  injured^ 
his  profits  are  diminished,  whilst  the  obligation  upon  him 
to  keep  up  his  ferry  i^emains  the  same* 

But  it  is  said,  it  would  be  a  hard  case  if  no  person  wer^ 
at  liberty  under  any  circumstances  to  set  his  neighboujiE^ 
acrass  the  river  in  a  private  boat,  unless  it  be  for  the  pri- 
vate use  of  the  owner  of  said  boat.  It  certainly  would  be 
a  hard  case,  if  such  were  the  law.  But  it  is  clear  that  in 
such  a  case,  an  action  would  not  lie.  When,  however,  it 
appears  that  the  owner  of  such  a  boat  opened  a  way  on 

gons  and  other  ctoiia^s  across  the  said  river.  By  means  of  which  premi- 
ses the  said  Alexander  hath  been  and  still  is  greatly  injured,  prejudiced 
and  aggrieved,  and  hath  lost  a  great  portion  of  the  gains,  benefits  and 
profits  of  his  said  feny,  to  which  he  was  legally  entitled  as  afiMresaid,  to 
wit,  at  the  county  of  Rowan  aforesaid." 

In  the  second  count,  it  was  chaiged  that  they  had  transported  and  con* 
veycd  persons,  waggons  and  carriages  over  and  across  the  liver  without 
any  legal  right  or  authority  so  to  do,  **  whereby  the  said  Lewis  and  Jona- 
than made  and  received  to  themselves  great  gains  and  profits  ;  by  mean* 
of  which  said  last  mentioned  premises,  the  said  Alexander  had  been  9n4 
still  is  greatly  injured  and  aggrieved,  and  hath  lost  a  great  portion  of  th« 
gains,  benefits  and  profits  of  his  said  feiry,  to  which  ke  was  legally  and 
justly  entitled  aa  aforesaid,  &c." 
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•acb  side  of  the  rivert  sufficient  for  carriages,  &c.  to  go  to  ^^t  ^^l^* 
the  place  where  the  boat  is  kept,  that  posts  with  sign-boards      j^ 
are  erected  on  said  roads,  directing  travellers  the  way  to  a        v, 
free  ferry,  and  by  all  these  means  injuring  a  neighbor  who     MemlL 
lias  an  old  and  established  ferry,  and  who  is  bound  by  law 
te  keq>  it  up,  a  special  case  appears,  in  which  the  Plaintiff 
is  undoubtedly  entitled  to  recover.    It  is  further  said,  that 
the  setting  up  of  such  ferries  is  for  the  public  good.    That 
portion  of  the  public  who  pass  tiiem  may  think  so :  but  the 
disinterested  part  of  the  public,  can  tliink  nothing  for  their 
good  which  brings  destruction  or  injury  to  an  individual : 
^d  that  such  destruction  or  injury  must  follow,  is  certain^ 
"when  we  reflect  upon  the  obligations  which  the  Plaii  ti  J  is 
^nder  to  keep  his  ferry  in  good  order,  for  the  transporta- 
tion of  travellers  wbep  called  upon.    Connected  witii  these  , 
considerations,  is  the  strong  fact,  that  by  the  law,  the 
Courts,  and  they  only,  are  authorised  to  grant  to  indivi- 
duals the  privilege  of  establishing  ferries.    This  privilege 
has  not  been  granted  to  the  Defendants  in  this  case.    We 
i^eed  not  enquire  what  wei-e  the  motives  of  the  Defendants 
in  setting  up  this  ferry ;  whether  they  intended  to  benefit 
the  public,  injure  Long,  or  finally  benefit  themselves,  is  alto- 
gether immaterial. 

There  are  no  authorities  advanced  against  the  opinion 
now  given.  The  case  of  Blisset  v.  Hart,*  mentioned  in  the 
argument  of  this  case,  was  an  action  brought  for  an  injury 
«milar  to  the  one  now  complained  of :  in  that  case,  tliere 
were  many  counts  in  the  declaration,  and  yet  in  neither 
vas  it  charged  that  the  Defendant  had  received  pay  for  the 
traxispiMrtation  of  travellers.  I  am  of  opinion,  that  upon  the 
facts  charged  in  the  first  count  an  action  can  be  sustained^ 
aAd  that  judgment  should  be  rendered  for  the  Plaintifi'. 

r 

DAviEXf  Judge. — ^The  first  count  in  tbe  Plaintiff^s 
4odajrat]0|i  charges  the  Defendants  with  having  opened  a 
iHiadj  fftablisi^d  a  ferry,  and  transported  persons  and 
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4Iat,  1819.  carriages  across  the  river,  so  near  to  the  PlainttflTs  ferry 
j^  as  to  cause  him  to  lose  a  great  portion  of  the  gains,  pro- 
V-  fits  and  benefits  of  his  ferry.  This  count  does^not  allege 
KerrilL  that  the  Defendants  took  any  pay  or  toll  for  transporting 
persons  or  carriages.  The  law  gives  this  action,  not 
because  the  Defendants  have  derived  a  htnejiU  but  because 
tlie  Plaintiff  has  sustained  an  injury^  in  consequence  of  the 
act  or  acts  of  the  Defendants.  The  ground  of  the  action 
is  the  consexjuential  injury  which  the  Plaintiff  has  sus* 
tained:  whether  the  Defendants  have  been  gainers  or 
losers  by  the  transaction  is  not  to  be  enquired  into. 
Blaclcstone,  in  3  Com.  219,  says,  **  If  a  ferry  be  erected 
on  a  river  so  near  another  ancient  ferry  as  to  draw  away 
its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one.  For^ 
where  there  is  a  ferry  by  prescription,  the  owner  is  bound 
to  keep  it  always  in  repair  and  readiness  for  the  ease  of 
the  king's  subjects;  otherwise  he  may  be  grievously 
amerced.  But  setflngtip  a  ti*ade,  mill  or  school  near  ano-^ 
ther,  Ls  not  a  nuisance,  although  the  custom  be  diverted 
fi-om  the  original  establishment ;  because  a  multiplication 
of  such  establishments  is  beneficial  to  the  community  at 
large,  and  tlie  owners  are  not  by  law  subject  to  any  fine 
**         if  they  desist  fron  or  shut  up  such  establishments." 

The  act  of  1779,  ch.  10,  declares,  that  any  person  who 
owns  a  public  ferry  and  refuses  to  keep  it  up  for  the  rates 
allowed  by  the  County  Courts,  shail,  for  every  offence, 
forfeit  fifty  pounds.  The  act  of  1784,  ch.  14,  requires  the 
County  Courts  to  take  bonds  firom  the  owners  of  ferries, 
in  the  sum,  of  ^yt  hundred  pounds,  conditioned  to  keep 
good  boats  and  proper'  hands  to  transport  persons  and 
carriages  ;  and  declares  that  any  person  detained  for  the 
lack  of  such  boats  and  hands,  may  warrant  and  recover 
from  the  owner ;  and  subjilDts  such  owner  to  actions  for 
all  injuries  done  and  property  lost  by  any  lack  of  care  at 
his  ferr}'.  The  act  of  1764,  ch.  3,  is  cumulative,  and  does 
not  repeal  the  common  law  remedy.  In  consequence  of 
the  law  having  thrown  so  many  penalties  upon  the  owner 
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of  a  ferry,  he  shall  not  be  molested  in  liis  benefits.    I  am  ^at>  i^^^- 
of  opinion  that  judgment  should  be  rendered  for  tiie  Plain-    ^jnyett's 

V. 

Tatxor,  Chief  Justice,  concurred.  *^     ***^* 


^Den  on  demise  of  Darius  Amyettl 

V.  y  From  Craven. 

Allen  Backhouse.  J 

A.  being  seised  of  lands^  on  the  1st  day  of  December^  1811,  sells  the- 
same  to  B.  bonajide,  and  for  a  valuable  consideration,  and  agreed  to 
execute  a  conveyance  within  ten  days  thereafter;  and  within  that  time 
he  executed  such  conveyance.  On  the  2d  daj-  of  December  C.  sued 
out  an  original  attachment  against  A,  which,  on  tJiat  day,  was  levied 
on  the  said  kinds  and  returned  to  Court.  A  default  was  entered  against 
A,  but  there  was  no  judgment  of  condemnation  against  tlie  lands. 
Final  judgment  against  A.  being  obtained,  a  Jttri  fucioM  issued  against 
Ua  goods  and  chattels,  lands  and  tenements,  which  was  levied  on  the 
aaid  lands,  and  at  the  sale  thereof  made  by  the  aheiiff  were  bid  oft'  by 
C,  who  entered  and  took  possession.  B.  is  entitled  to  recover  these 
lands,  for  the  suing  out  of  the  Jieri  facias  after  final  judgment  is  a 
waiver  of  the  lien  created  by  the  levy  of  the  attachment.  To  have 
the  benefit  of  this  fien,  Ck  ought  to  have  sued  out  a  vendiHotd  exponat. 

Voder  the  act  of  177T,  ch.  2,  prc^rty  attached  is  directed  to  remain  in 
the  custody  of  the  sheriff  until  final  judgment,  and  '*  then  be  disposed 
**  of  in  the  same  manner  as  goods  taken  in  execution  on  a  writ  of  jSeri 
''facias  f  and  if  the  judgment  shall  not  be  satisfied  by  the  goods 
"  attached,  the  Plaintiff  may  have  execution  for  the  residue."  When 
goods  taken  in  execution  are  to  be  disposed  of^  the  proper  mode  is  to 
sue  out  a  veruHUoni  expotuu  ,•  and  if  the  goods  be  not  of  the  value  of  the 
debt,  the  Plaintiff  may  have  a  veTuUHoni  exponas  for  those  seized,  and  a 
fieri  facias  for  the  residue,  in  the  same  writ.  But  if  the  Plaintiff,  instead 
of  nvendOioni  exponas,  sac  out  a  general /«r» /oct*£W,  he  waives  the 
seizure  under  the  fiitt  execution,  and  destrojra  the  lien  which  it  ere- 
«ted. 

George  Lane  being  seized  ^f  the  land  in  question  on  tite 
Istday  of  December,  A.  D.  1811,  sold  the  same  to  the 
lessor  of  the  Plaintiff,  for  tlie  consideration  of  425  dollars. 
S^  gave  a  bond  to  make  a  title  thereto  witliin  ten  days ; 
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MvT,  1819.  and  on  the  tenth  day  of  December  aforesaid^  Lane  executed  ^ 

Amyett*s    *  conveyance  pursuant  to  the  bond.    On  the  2d  day  of 

Lessee     Deceinbery  A.   D.    I8II9  the  Defendant    sued    out   an 

Backhouse,  attachment  against  Lane,  which,  on  tlie  same  day,  was 
levied  on  the  land  afoi*esaid«  The  suit  founded  on  this 
attachment,  was  returnable  to  December  term  of  Craven 
County  Court,  which  term  commenced  on  the  9th  day  of 
the  month.  At  tliat  term  a  default  was  taken  against 
Lane,  and  at  March  term,  1812,  the  default  was  executed^  « 
and  a  verdict  rendered  for  the  Plaintiff  of  49^  2s.  6d.  No 
judgment  of  condemnation  was  entered.  An  execution 
was  issued  to  the  Sheriff  of  Craven,  which  recited  generally 
that  a  judgment  had  been  rendered  for  said  sum,  and  com* 
manded  him,  **  that  of  the  goods  and  chattels,  lands  and 
tenements,''  of  the  Defendant  Lane,  he  cause  the  aforesaid 
sum  to  be  made.  This  execution  wa,^  levied  by  the  Sheriff 
on  the  lands  in  question,  and  the  lands  were  sold  by  the 
Sheriff  and  purchased  by  the  Defendant  for  the  sum  of  live 
dollars,  in  the  name  of  his  infant  son,  to  whom  the  Sheriff* 
executed  a  deed.  This  deed  recites,  generally^  a  judgment 
of  March  term,  1812,  an  execution  tested  of  the  sam» 
term,  and  a  seisin  in  land  on  tlie  day  of  such  teste. 

The  Court  charged  the  jury,  that  under  these  cii^cum- 
stances,  the  title  of  the  Defendant's  son,  under  whom  he 
held,  was  bad  :  but  that  the  Plaintiff  must  recover  by  the 
8ti*ength  of  his  own  title,  and  that  by  reason  of  the  lien 
created  by  the  attachment,  the  Plaintiff  had  not  a  good 
title.  The  jury  found  a  verdict  for  the  Plainttff  $  and  a 
rule  for  a  new  trial  being  obtained,  it  was  sent  to  this  Court. 

For  the  lessor  of  the  Plaintiff,  it  was  argued  that  it  was- 
provided  by  the  act  of  the  second  session  of  1777,  ch.  2, 
^  sec.  25,  **  that  orit^inal  attachments  shall  be  returned  to 
Court  and  be  deemed  the  leading  process ;  and  the  same 
proceedings  shall  be  had  thereon  a.s  on  judicial  attachments.'* 
Tlie  23d  section,  in  i-egai^l  to  judicial  attachments,  pro- 
vides that  **  the  goods  so  attached;  if  not  replevied  or  sold^ 
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ahall  remain  in  the  custody  of  the  sheriff  until  final  judg-  Mat,  1819. 
ment^  and  then  be  disposed  of  in  the  same  manner  as  goods    ^n^y^tt's 
taken  in  execution  on  a  writ  ofJUrifadas  ;  and  if  the  judg-     Leasee 
ment  shall  not  be  satisfied  by  the  goods  attached,  the  Plaintiff  Backhouse. 
may  have  execution  for  the  residue.*^ 

When  goods  are  taken  on  9i  fieri  Jadas,  and  it  be  desired 
that  they  should  be  disposed  of,  the  proper  mode  b  to  sue 
out  a  Venditioni  exponas,  commanding  a  sale  of  the  goods  so 
taken.  If  the  goods  so  taken  are  not  to  the  value  of  the 
whole  debt,  the  Plaintiff  may  have  a  Venditioni  exponas  for 
those  seized,  and  SLjierifocias  for  the  residue,  in  the  same 
writ.^  Such  is  precisely  the  form  to  be  observed  on  attach- 
ments. 

But  if  the  Plaintiff,  instead  of  a  Venditoni  exponas,  sue 
out  a  general  J!m/aouu,  he  waives  the  seisure  under  tlie 
first  execution  and  destroys  tlie  lien  on  the  jNroperty  seized 
on,  by  it  :f  and  so  it  was  expressly  decided  in  this  Court 
in  the  caseof  Scott's  Executors  v*  Hill,  Sheriff  of  Franklin4 

Whatever  lien  therefore  was  created  by  the  attachment, 
it  being  precisely  that  with  the  lien  on  goods  taken  in  exe- 
cuticm  on  a  Jim/octes,  such  lien  was  waived  by  the  Plain- 
tiff's suing  out  a  general  J!m,/acta«  and  purchasing  under  it. 

In  the  second  place,  the  sale  to  Amyett  was  antecedent 
to  the  attachment,  and  it  is  not  the  design  of  the  attach- 
ment laws,  to  subject  to  such  a  process  any  prop^iy  but 
whattraly  and  equitably,  as  well  as  nominally  and  legally^ 
bdongs  to  the  debtor.^ 

Lastly^  the  verdict  conforms  to  the  justice  of  the  case ; 
and  the  Court  will  not  disturb  it  to  keep  in  possession  a 
man  who  clearly  has  no  right* 

For  the  Defendant,  it  was  argued,  that  although  no  judg- 
ment of  cond^nnaticm  appeared  of  record,  yet  in  this  case 
mm^  a]^ieared  to  induce  the  Court  to  presume  that  such 

*  Tidd'8  Practice  934.  Sargeant  on  Attachments,  Appendix. 

t  Eckhols  17.  Graham  1  Call's  Rep.  492.        t  Term,  181  . 

h  3  Ifamdraietts  Eep.  558,  564. 

I 
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Mat,  1819.  a  judgment  had  been  rendered.    But  it  may  not  be  mate*' 

Amyeit'B  **^^'  ^  ^'*®  "**'"  question  of  lien,  whcthcp  there  were  such 
Lessee  a  judgment  formally  rendered :  for  the  levying  of  the 
Backhouse,  attachment  created  a  lien,  and  this  lien  is  not  waived  by 
Quing  out  the  Jieri  facias.  This  execution  commands  tiie 
Sheriff  to  levy  the  debt  out  of  the  Defendant's  property, 
that  isy  such  property  as  is  subject  to  the  debt ;  which  is 
different  in  different  executions.  If  it  be  an  execution  regu- 
larly continued  from  term  to  term,  it  authorizes  a  seizure 
of  property  conveyed  by  Defendant  hcyna  fdt  at  any  time 
since  the  teste  of  the  first ^m/odcw,  although  prior  to  flic 
teste  of  the  exex^ution  under  w^hich  it  is  seized  ;  for  as  to 
that ^. /a.  it  is  the  Defendant's  property.  So  also  as  to  ft 
fraudulent  conveyance.  In  tiie  -present  case,  the  property 
being  subjected  to  the  payment  of  this  debt,  tiie  purchaser 
is  permitted  to  shew  that  his  title  relates  back  beyond  tlie 
teste  of  the  ji.f<i.  or  the  rendition  of  the  judgment.  The 
recital  of  the  judgment  in  the^./a.  is  sufficient  to  identify 
it ;  a  more  full  recital  could  only  do  tiie  same. 

This  is  likened  to  the  case  of  a  Ji.  fa*  where  there  has 
b^en  a  former  levy,  which,  it  is  said,  discharges  that  levy. 
A  levy  under  a  f.  fa.  is  a  discharge  of  Hie  debt,  at  least 
until  the  property  is  sold  and  its  insufficiency  ascertained, 
or  the  levy  waived  and  the  property  actuaUy  restored  te 
the  Defendant.  When  the  Plaintiff,  tlierefore,  sues  out  a 
ft.  fa.  after  having  caused  a  levy  to  be  made,  as  that  act 
could  not  be  done  without  waiving  the  !cvy,  and  thereby 
discharging  the  lien,  he  is  concluded  from  aHegiJig  that 
the  levy  continues,  his  act  being  inconsistent  with  it.  At- 
taching property  does  not  satisfy  the  debt ;  it  is  to  secure 
its  payment  when  recovei-ed  ;  and  the  property  cannot  be 
sold  and  applied  to  its  discharge  iivithout  aji.fa.  or  some 
other  process.  But  a  Sheriff  may  sell  without  a  VendUiam 
exponas  :  One  seizure  is  to  secure,  the  other  to  satisfy.  Tlie 
first  requires  the  fui*ther  aid  of  the  Court  to  effectuate  tjie 
object  of  seisure,  which  object  bieing  ttie  rajsi^g  of  jbjl^e  money 
for  the  Plaintiff,  the  process  which  issues  to  eifectuate  it 
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can  only  suspend  during  its  operation,  the  lien  created  by  Mat,  1819. 
the  first  seisure,  on  a  presumption  that  the  debt  will  be    j^myett'b 
raised  by  this  process.    But  the  lien  is  restored  vrhen  it    Xessee 
appears  tiiatthe  debt  was  not  so  raised.  Bacl^ouse. 

If  there  were  no  judgment  of  condemnation,  it  may  pos- 
sibly render  the  final  judgment  erroneous  :  but  until 
reversed,  it  has  all  the  effects  of  the  most  regular  judgment. 
A  reversal  would  only  give  a  right  to  the  money  lost,  not 
to  the  land  sold  to  raise  it — But  a  judgment  of  condemna- 
tion is  nothing  more  than  the  Plaintiff's  adopting  the  pro- 
perty of  the  Defendant  for  his  person,  and  thereby  excusing 
his  appearance.  The  after  judgment  pre-supposes  this  to 
have  been  done. 

KAJLL9  Judge,  delivered  the  opinion  of  the  Court : 

In  this  case  the  attachment  created  a  lien  on  the  land ; 
and  had  tliat  been  continued  by  the  Defendant's  proceeding 
thereon ;  obtaining  a  judgment  of  condemnation  of  the  land 
and  then  final  judgment,  issuing  execution,  and  having  the 
land  sold  by  virtue  thereof,  his  title  would  be  good.  But 
this  has  not  been  done.  The  only  effect  of  issuing  the 
attachment  and  having  it  levied,  was  to  give  the  Court 
jurisdiction,  whereby  judgment  mighft  be  obtained.  In  this 
case  the  levy  was  made  upon  the  land,  but  no  judgment 
was  subsequently  entered  condemning  the  land  to '  satiiify 
the  final  judgment  which  might  be  renderedv  When  this 
final  judgment  was  rendered,  the  lands  levied  on  were 
thrown  into  the  general  mafis  of  landed  property  belonging 
to  the  Defendant,  by  taking  out  an  execution  against  his 
pi^perty  generally  as^is  done  in  ordinary^  cases.  The  lien 
created  by  the  attachment  was  l^st,  and  the  title  to  the  land 
vested  in  the  lessor  of  the  Plaintiff;  the  deed  i»  him  being 
executed  long  before  eittver  the  judgment  wail  obtained  or 
an  executimi  issued.  Let  the  rule  for  a  new  trial  be  dis- 
charged. 
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Rebeccah  Patton^  by  her  Guardian  John  Patton,  1 

V.  I  From 

Joseph  Clendenin  and  John  MacDaniel.       J  Orange^ 

A.  devised  four  hundred  acres  of  land  to  his  son  William,  and  added  to  the 
devise,  «  I  allow  my  aon  William  to  maintain  my  wife  as  long  as  she 
lives,"  William  sold  the  land  to  Defendants ;  and  the  widow  filed  her 
bill,  charg'ing  that  at  the  time  of  their  purchase,  they  had  notice  of  the 
devise,  and  that  it  was  agreed  between  them  and  William,  that  they 
should  maintain  her  during  life,  and  therefore  the  land  was  sold  to  them 
at  a  price  much  below  its  true  value.  The  bill  prayed  that  Defendants 
might  be  decreed  to  afford  to  Complainant,  a  maintenance,  &c. 

A  motion  to  dismiss  the  bill  disallowed  ;  and  in  considering  this  motion, 
it  is  not  necessary  to  decide  whether  the  devise  to  William  charges  the 
lands  with  the  maintenance  of  the  widow  ;  for  the  bill  charges  that 
upon  the  sale  to  the  Defendants,  a  support  for  Complainant  was  left  in 
their  hands,  being  deducted  from  the  value  of  the  lands  for  that  purpose. 

A  consideration  is  necessafy  to  raise  an  Equity,  but  not  to  transfer  it ; 
and  when  once  raised,  it  is  to  be  transferred  like  all  other  rights,  upon 
legal  evidence  of  the  will  of  the  owner  to  make  the  transfer. 

The  bill  charged  that  John  Patton  being  seised  and  pos- 
sessed of  a  valuable  real  and  personal  estate,  departed 
this  life  in  the  year  1799,  haying  previously  published  in 
MTlting  his  last  will,  duly  executed  to  pass  his  lands  ; 
which  will,  after  his  death,  was  admitted  to  probate  in 
O  -mge  County  Court*  That  in  and  by  the  said  will,  he 
devised  *^  to  his  son  William  four  hundred  acres  of  land, 
*<  including  the  plantation  whereon  I  (the  testator)  now 
**  live,  likewise  I  allow  my  son  William  to  maintain  my 
*^  wife  as  long  as  she  lives."  That  complainant  was  the 
widow  of  the  testator,  who  some  time  after  his  death  be- 
came of  nonsane  mind,  and  John  Patton  was  appointed 
her  guardian :  tiiat  William  Patton,  the  devisee,  took  pos- 
session of  the  land  devised  to  him,  and  in  the  year  1802, 
sold  and  conveyed  the  said  land  to  the  Defendants  Joseph 
Clendenin  and  John  MacDaniel. 

The  bill  then  charged,  that  by  the  terms  of  ttie  devise  to 
William  Patton,  the  maintenance  of  flie  Complainant  was 
charged  upon  the  land  devised ;  that  the  Defendants  had 
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notice  of  tiiis  diarge  upon  the  land  before  they  purchased  ^f^^*  ^^i^. 
from  William  Patton,  and  that  it  was  expressly  under-     patton 
stood  between  tiiem  and  him,  that  tiiey  were  to  take  upon        *"• 
themselves  tiie  burthen  of  supporting  liie  Complainant  du-      ^&c^.'^'"' 
ring  her  life  ;.  and  that  in  consequence  of  this  understand- 
ing, the  land  was  sold  to  them  at  a  price  much  below  its 
real  value.    That  at  the  time  of  their  purchase  she  was 
living  on  the  land  ;  that  they  or  one  of  them  placed  her  in 
the  care-  of  one  John  Brigham,  giving  to  him  one  hun- 
dred dollars  for  her  use^  and  taking  from  him  a  bond 
conditioned  for  the  maintenance  of  Complainant;  that  this 
fund  had  been  exhausted  and  Brigham  neglected  to  give  her 
a  maintenance  ;  that  her  guardian,  John  Patton,  had  ap- 
plied to  the  Defendants  to  advance  money,  or  provide  for 
her  such  a  maintenance  as  she  was  entitled  to,  and  they 
had  refused.    The  bill  prayed  that  an  account  might  be 
taken  of  her  maintenance,  and  the  Defendants  be  decreed 
to  pay  such  sum  as  mightHbe  found  due  on  such  account, 
and  be  further  decreed  to  pay  for  her  annual  suppoii;  there- 
after such  sum  as  the  Court  might  think  reasonable. 

Upon  the  hearing  of  this  case,  it  seems  to  have  beenthe 
object  of  tiie  counsel,  on  both  sides,  to  place  the  decision  on 
the  question,  ^  whether  the  devise  to  William  Patton 
charged  the  maintenance  of  the  Complainant  upon  the 
land  f*  and  an  attempt  was  made  to  get  this  question  de- 
cided upon  a  motion  to  dismiss  the  bill.  This  motion  was 
referred  to  this  Court,  and  the  bill  and  a  copy  of  John 
Patton's  will,  with  the  motion  to  dismiss,  formed  the  case. 
Thb  Court  disallowed  the  motion,  without  deciding  the 
question  arising  under  the  will,  saying  that  the  agreement 
charged  in  the  bUl,  between  William  Patton  and  the  De- 
fendants, raised  an  Equity  in  favor  of  the  Complainant. 

Hbkdbrsow,  Judge,  delivered  the  opinion  of  the  Court : 

The  motion  to  dismiss,  should  not  prevail ;  because  the 
bill  states,  that  upon  the  sale  to  Defendants,  a  support  for 
the  Complainant  was  left  in  tlieir  hands,  being  deducted 


70  CA8B8  ARGVBD  AND  BETABMINB0  19  THE 

M4T,  1819  fi'om  tiie  value  of  the  land  for  that  purpose.  It  is  there^ 
sts^e  Bank  ^^^^  ^  l^ust  fund,  raised  upon  a  valuable  consideration  for 
V.  Uie  benefit  of  Complainant,  who  stands  not  as  a  mere  vo* 
lunteer,  but  one  having  a  claim^  upon  the  devisee  for  sup- 
port Not  that  we  believe  a  consideration  necessary  in 
tlie  transfer  of  an  Equity,  but  only  necessary  to  raise  an 
Equity  ;  and  when  once  raised,  to  be  transferred  like  all 
other  rights,  upon  legal  evidence  of  tlie  will  of  the  owner  to 
make  tlie  transfer.  It  is  thei^ore  unnecessary  to  decide 
the  question,  whether  the  devise  of  the  Complainant'^ 
maintenance  was  a  charge  upon  ikt  land* 


The  President  and  Director  of  the*! 

State  Bank  of  North-Cai-olina,      V^v^j^  Craven. 

Nathan  Smith*  J 

A  promissory  note  drawn  by  A.  and  Indorsed  by  B.  was  made  negotiable 
at  the  Ncwbem  Branch  of  the  State  Bank  of  North-Carolina,  and  paya- 
ble on  the  11th  December.  B;  lived  in  the  Town  of  Newbem  near  to 
the  Bank.  Notice  of  non-payment  of  the  note  by  the  drawer,  was  not 
given  to  the  indorser  until  the  irth  December^  this  delay  of  giving  no« 
tice,  discharges  the  indorser  ffom  all  liability. 

This  was  ah  action  of  assumpsit  a^nst  the  Defendant 
as  the  indorser  of  a  promissorj  note,  the  note  was  dated 
on  the  eleventh  of  Mtirch  1814,  drawn  at-  nine  months^ 
and  made  negotiable  and  pa^nable  at  the  Newbem  Branch 
of  the  State  Bank  of  North-Carolina.  The  Defendant's 
indorsement  was  admitted*;  and  it  was  proved  that  pre- 
vious to  the  time  when  the  note  fell  due,  it  bad  beea  ofiinred 
at  the  Newbem  Branch  of  the  State  Bank,  for  discoiiat^ 
by  the  Defendant,  and  had  been  discounted  for  his  benefit. 
It  was  proved  that,  the  makers  had  provided  no  funds  for 
the  payment  of  the  note  when  due.  It  was  proved  by  tib^ 
Clerk  of  the  Bank,  that  from  its  establishment,  the  course 
of  business  had  been  for.  the.  Pr^ident  and  Directors  4>f 


the  branch  to  meet  at  the  Bank  on  Tiieeflay  and  Fi4day  m*^.  i^i^- 
eyenings  -in  each  week,  when  aB  notes  o^red  to  the  Bank  q^^^  ^^^ 
were  either  discouitted  or  rejecfted  hy  them — ^That  at  the  *t'; 
time  this  note  fell  due,  the  debtors  to  the  BairiL  were  per- 
mitted to  renew  their  notes  by  paying  an  eighth  of  the 
debt,  and  giving  a  new  note  for  the  other  seven  eighths — 
That  on  'Friday  the  16th  of  December,  a  note  for  renewal 
was  offered  by  three  ctf  the  markers,  but  without  the  name 
of  one  of  the  mstkers,  and  without  the  indorsement  of  the 
Defendant.  This  note  was  not  discounted,  and  on  Satur- 
day the  17th  of  Decembw,  notice  was  left  at  the  house  of 
file  Defendant  as  indorser.  It  was  also  proved  to  be  tlie 
custom  of  the  Sank  to  retain  interest  by  way  of  disoount 
for  three  days  beyond  that  on  witieh  the  note  was  payable 
on  its  face  ;  and  that  aft  the  time  af  fliis  litinsactioti  and 
for  ^ome  time  previoua,  it  had  been  tiie  cugrtom  «f  tlie  offi- 
cers cf  tMs  Srandi,  to  give  fiotioe  to  indorsers  within 
three,  four,  *ve  -oi*  six  days,  after  tiie  day 'cC  payment  men- 
tioned in  the  face  of  the  note ;  and  that  no  order  of  the 
Bank  at  that  ISme  existed,  fixing  a  tone  of  giving  notice 
tD  Indorsers  ;  the  Clei^k,  whose  duty  it  was  to  give  tiic 
notice,  using  his  discretion,  in  some  cases  deiaying  the 
notice  longer  "ftan  in  oMiers,  iihat  iie  tnii^ht  fMt  %y  an -early 
notice  of  tlie  delinquency  of  ttie  maker  alfltct  his  credit  with 
tiie  indorser,  nor  injure  flie  Ba^ik  by  wiia^t  migUbe  deemed 
a  rigorous  fmioeodiiig.  Tbe  Defendant  reMdad  in  the 
town  of  Newbem,  wittiin  three  iMindred  yaids  of  the  Bank. 
Upon  the  tt4al  of  this  oase,  the  Court;  charged  the  jairy 
tbat  the  Ddendo&t  was  exonerailed  from  l|is  liability  as 
indorser  by  the  delay  to  give  him  notice.  The  J4tfy  found 
a  V4»i^t  fu*  the  Delbndant ;  and  a  rule  tea  new  trial 
being  obtained,  tlie  same  was  ordered  to  be  sent  to  tliis 
Court 

Gaston,  for  the  Derendant-^The  engagement  of  an 
indorser  on  a  promissory  note  is  conditional  AKrely,  viz  : 
that  he  will  be  responsible,  according  to  tlie  usages  amon.i;- 
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Mat,  1819.  merchants  in  the  negotiation  of  bills  of  exchange  and  pro- 
state  Bank  ™^®''y  notes,  and  not  otherwise.*  It  is  important  to  the 
V.  interests  of  the  community  that  the  law  which  requires 
™^  '  diligence  in  the  holder  of  negotiable  instruments,  to  enable 
'  him  to  exact  payment  from  one  only  conditionally  liable, 
should  be  strictly  enforced^!  The  question  of  the  suffi- 
ciency and  reasonableness  of  the  notice  has  been  decided 
by  the  competent  tribunal ;  and  unless  a  manifest  error 
has  been  committed,  tliat  decision  ought  not  to  be  over- 
ruled. 

The  reasonableness  of  the  notice  is  regarded  as  a  question 
of  fact  for  the  jury,  assisted  by  the  Court :  it  is  a  mixed 
question  of  law  and  fact.:):  There  are  no  circumstances  in 
this  case  to  lessen  the  rigor  of  the  rule  of  diligence ;  but 
every  circumstance  to  render  its  exact  performance  pro- 
per. This  was  a  business  note,  negotiated  at  a  bank,  and 
the  indorser  living  within  three  hundred  yards  :  the  note 
fell  due  on  the  1 1th  of  December,  and  notice  was  not  given 
until  the  17th. 

In  England  three  days  of  grace  are  allowed,  and  are 
regarded  as  a  right,  although  at  first  they  were  purely 
gratuitous.^ 

In  Massachusetts  tibe  three  days  of  grace  are  not  allowed, 
unless  stipulated  in  tiie  contract.||  They  are  allowed  in 
New- York  and  Pennsylvania.^  With  us  no  rule  is  fixed 
on  this  subject.  But  if  the  three  days  (^  grace  be  claimed 
as  matter  of  right,  still  notice  has  not  been  given  within 
reasonable  time,  for  three  days  over  have  eliqpsed.  Notice 
ought  generally  to  be  given  to  an  indorser  on  the  very  day 
of  dishonor ;  or,  at  all  events,  the  next,  if  he  live  in  the 
same  town ;  and  if  he  do  not,  tiien  by  the  next  mail.** 

*  7  Maasts.  Rep.  495. 

t  Id.  487. 

t  Chitty  238.    6  East  14, 15.    2  Hayw.  48. 

^  Cnitty  271,  4  Term  llep.  151,  2. 

I  4  Biassts.  Rep.  251. 

1  1  John.  Ca.  328.    2  Caines,  343,  4,  Id.  127.    5  Biimey,  541. 

♦♦  Chitty,  320,  238.    1  Tenn  Rep.  167.    2  Id.  186,    6  East.  3. 
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Nearly  a  century  ago  it  was  holden  that  two  days  delay,  Mat,  1819. 
after  tiie  days  of  grace,  was  unreasonable,*  and  three  days  g^T^t 
delay  in  the  same  city  is  unreasonable  delay.f  v. 

Smith. 

Bt  the  Couht. — ^We  think  the  Court  below  instructed 
flie  jury  correctly.  The  residence  of  the  Defendant, 
within  a  short  distance  of  the  bank,  rendered  the  most 
prompt  notice  equally  Receasai^y  and  convenient.  Allow- 
ing the  days  of  grace,  the  notice  should  have  been  given 
on  tlie  15th ;  but  it  was  delayed  to  the  17th.  Let  the  rule 
for  a  new  trial  be  dischai*ged.^ 

*  3  Strange,  839. 
t  11  John.  187. 
t  2  Wheat.  376. 


V 
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Mat,  1819. 

George  Williams  and  GaiTison  WiUiamsl 

V.  i  Prom  Rdwan. 

John  Howard.  J 

A.  conveyed  to  his  son  B.  in  absolute  property,  certain  negpro  slaves :  and 
B.  being  about  to  j6in  the  army,  conveyed  the  slaves  to  his  brother  C. 
for  five  years,  for  the  support  of  his  father.  Executions  issued  against 
the  father  and  were  levied  upon  these  slaves.  He  and  his  son  C.  ap- 
plied to  D.  to  befriend  them.  D.  agreed  to  advance  the  money  due  on 
the  executions,  and  bid  off  the  slaves  when  sold  by  the  Sheriff:  and  A. 
and  C.  were  to  have  until  a  certain  day  thereafter,  to  redeem  the  slaves. 
The  money  was  tendered  to  D.  by  the  day,  and  he  refused  to  receive, 
it.  A.  and  C.  filed  their  bill  to  redeem ;  and  the  five  years  having  ex- 
pired, a  decree  was  objected  to  on  the  ground  that  the  absolute  interest 
in  the  slaves  was  in  B.  and  he  was  not  a  party  to  the  bill— Objection 
disallowed. 

This  is  a  contract  of  agency,  in  which  the  agent  is  called  on  to  transfer 
and  surrender  up  property  acquired  for  his  principal  in  execution  of  an 
express  contract :  For  as  between  these  parties,  complainants  are  to  be 
considered  the  owners  of  the  slaves,  and  the  Defendant  b  concluded 
from  contesting  their  title. 

He  who  baigains  with  another,  placing  confidence  in  him,  is  bound  to  shew 
that  a  reasonable  use  has  been  made  of  that  confidence. 

A  decree  was  also  objected  to,  upon  the  ground,  that  Equity  will  not 
decree  the  speciQc  execution  of  a  contract  relative  to  negro  slaves- 
Objection  disaDowed— For  all  the  principles  which  Induce  a  Court  of 
Equity  to  compel  the  specific  execution  of  a  contract  for  the  sale  of 
lands  or  some  favorite  personal  chattel,  apply  with  equal  force  to  the 
case  of  slaves. 

George  Williams  and  Garrison  Williams  his  son^  filed 
their  bill  of  complaint  in  the  Court  of  Equity  for  Rowan 
county  against  John  Howard,  and  therein  charged*  that 
some  time  in  the  month  of  September,  A.  D.  1806,  two 
executions  were  issued  against  the  property  of  George 
Williams,  which  were  levied  by  the  Sheriff  of  Rowan  on 
two  negro  slaves,  viz.  a  woman  named  Sylvia  and  her  child 
named  Hannah,  which  negroes  were  then,  and  had  long 
been  in  the  possession  of  Complainants :  that  although  thejr 
did  not  claim  the  negi*oes  in  absolute  property,  yet  tliey. 
claimed  an  interest  in  them*    That  the  negt^oes  had  been 
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conveyed  by  tiie  complainant,  Gteorjje  Williams,  to  his  son  Mat,  :819. 
Henry  Williams,  by  deed  of  gift,  in  March,  1801  :  That    ^J^jJJJ^ 
Henry  haring  enlisted  as  a  soldier  in  the  army  of  th^    «    ''• 
United  States,  transferred  the  negroes  to  his  brother  Crar- 
nson  Williams,  for  the  term  of  five  years,  for  the  support 
of  his  father,  George  Williams :  and  George,  the  lather,  and 
Garrison,  the  son,  were  in  possession  of  tiienegi'oes.  under 
this  conveyance  at  the  time  the  Sheriff  of  Rowan  levied  the 
two  executions  aforesaid. 

Hie  Complainants  applied  to  John  Howard  to  befriend 
tliem,  by  advancing  the  money  due  on  the  executions)  and 
proposed  to  him,  that  if  the  money  which  he  should  advance 
Were  not  paid  to  him  by  the  25th  December,  1806,  he 
should  have  the  negro  woman  Sylvia  to-  work  for  the  use 
of  the  money,  until  it  should  be  paid.*    To  this  piH)position 
Howard  did  not  assent ;  but  pi'ofes'sed  himself  willing  to 
be  their  friend,  and  advised  them  to  l^t  the  negroes  be  sold, 
saying  that  he  would  become  the  purchaser  and  restore  the 
property  to  the  Complainants  upon  ilie  terms  of  their  first 
proposition  ;  assigning  as  a  reason  for  this  course  of  pro- 
ceeding, tiiat  the  negroes  could  not!  thereafter' be  taken  to 
satisfy  other  demands  against  George^  Williams.     Com- 
plainants ^reed  that  this  course  shtyuNf  be'  taken,  and 
thereupon  it  was  further  agreed, '  that  aflef'  Mfe-  sale,  the 
Complainants  should  have  the  possession  6f  the  riegiDcs  until 
th^  25th  December  next  following ;  and  if  th(i  money  which 
Howard  should  advance  on  the  executions,  were  not  paid 
to  him  by  that  time,  he  should  take  the  negro  woman  Syl- 
via into  his  possession,  and  have  t)ie  benefit  of  her  labor 
for  the  interest  of  the  money,  until  the  money  should  be  paid. 
On  the  day  of  sale,  notice  was  given  by  Howard  to  tiic 
Sheriff,  that  he  was  to  purchase  tlie  negroes  as  the  friend 
of  Complainants  ;  and  they  were  purchased  accordingly  at 
a  price  little  exceeding  one  half  of  their  real  vahie.    Tlie 
negroes  remained  in  tiie  possession  of  the  Complainants 
until  the  19th  day  of  November.   On  the  1 8th  of  that  month. 
Garrison  Williams^  one  of  the  Complainants,  went  to  How- 
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Haz,  1819.  aid's  house  for  the  purpose  of  paying  to  hiip  th^  mamy» 
wmiams  *H^1^^  was  not  at  home.  Williams  wade  known  liia  bii- 
'»•  isteesa  to  Howard's  wife,  and  requested  her  to  receive  i3» 
money.  He  remained  in  the  neighborhood^  intending  to  gp 
to  Howard's  house  ^ain  on  the  next  day  and  pay  to  him 
ithe  money*  Howard  finding  that  Williams  had  raised  the 
money,  went  early  in  tlie  morning  of  the  next  day  to  WU^ 
liams^s  house  and  took  away  the  negroes.  On  the  21st 
November,  Williams  tendered  tiie  money  to  llowardj^  and 
demanded  the  skegrw».  E(o ward  refused  tp  remve  the  mo- 
ney ordeUver  up  the  negroesj  and  then  claimed  tliei|i^.a^ 
his  absolute  property. 

The  bill  then  prayed  that  an  account  might  be  taken,  «f 
the  hife  of  the  i^^groes  since  they  came  to  the  possession  of 
]^w^rdf  and  also  an  acqpunt  of  the  money  advanced  by 
Howard  for  the  comphuBants  at  the  timeof  the  sale :  Ths^ 
Howard  might  be  decreed  to  sur^nder  up  to  the  Com«- 
plainants  the  said  negroes,  upon  Ipa  receiving  suob  sum  9^ 
money  as  might  be  found  to  be  d/iie  to  him  up^i^  the  taking 
qS  the  accounts,  &c. 

Howard  filed  his  answer,  and  denied  the  agreanent 
charged  in  the  bill,  and  denied  that  any  agreement  had 
Ibeen  entered  in^  ]|^t^een  Complainantd  and  him  for  thf 
purchase  and  redemption  of  the  negroest  .  ^ 

The  bill  was  filed  early  in  the  year  1807 ;  and  at  April 
term,  1818,  the  case  came  on  to  be  heard ;  whep  the  tgl^ 
lowing  issue  was. submitted  to  a  jury,  viz.  <'  Was  it  agreed 
<<  between  the  Complainants,  or  either  of  them,  and  thf 
'*  Defendant,  that  the  Defendant  should  bid  off  the  liegrpea 
**  Sylvia  and  Hannah,  named  in  the  bill,  at  the  sale  al^iout 
to  be  made  of  them  by  the  Sheriff  of  Rowan  county,  and 
that  Complainants,  or  either  of  them,  should  have  a  rea« 
^*  sonable  time  thereafter  to  repay  the  money  to  Defend- 
^^  ant :  and  the  Defendant  upon  receiving  the  money,  relin- 
<^  quish  his  title  to  the  negroes  to  th^  ComplainantSi  o]r 
*^  either  of  them  ?"— -The  jury  found  this  issue  in  favor  oi^ 
the  Complainants,  and  the  counsel  for  Qomplainanti^  mov^ 


4f 


Howard. 
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&p  a  decree  aooording  to  the  prayer  of  tbe  bilL    This  mo-  Mat,  1819. 
lion  was  opposod  upon  two  grounds.  waifiami 

1.  That  Itappeared  by  the  bill,  that  Henry  Williams  was        v. 
the  absolute  owner  of  the  negroes,  and  that  he  ought  to  be 
a  party  to  the  bill  before  any  decree  could  be  pronounced* 

9«  That  the  bill  sought  to  enf<»*ce  the  specific  execution 
of  an  agreement  relative  to  a  personal  chattel.  That 
iniquity  would  not  enforce  such  agreements,  except  in  a  few 
peculiar  cases,  none  of  which  were  like  the  present,  hot 
would  leave  paiiies  to  their  i^ress  at  law. 

The  case  was  sent  to  this  Court,  where  it  was  argued 
by  ^fbrwood  for  the  Complainants,  and  by  .d.  Henderson  for 
the  Defendaat 

TATiiOa^  Chief<Jvatice.— The  material  allegations  of  the 
bill  aref  tliat  two  executions  were  issued  against  tiie  Com<- 
plainant,  George  Williams,  which  were  levied  upon  two 
nc^gto  slaves,  Sylvia  anA  her  child,  then  in  his  possession, 
and  that  of  his  son  GaFrisotif  the  other  Complainant.  These 
staves  kad  been  conveyed  by  George  Williams  to  his  son 
Henry,  who,  at  the  time  of  levy,  was  a  soldier  and  absent 
witii  the  araiy#  Henry  had  conveyed  the  slaves  to  Garri- 
son for  five  years>  for  the  use  and  benefit  of  their  father, 
(Seorge*  With  a  view  of  paying  oflT  the  executions,  ths 
Complauiaiits  applied  to  the  I>elendant  for  a  loan  of  money, 
and  proposed  as  the  consideration  of  his  advancing  it,  that 
if  it  were  not  repaid  by  tbe  25tfa  I>ecember  next  following, 
be  migiit  have  the  uae  of  Sylvia  until  tbe  money  could  be 
paid.  The,  Defendant  did  not  assent  to  this  proposition ; 
hut  professing  to  be  friendly  to  the  Complainants,  advised 
them  to  submit  to  a  sale,  and  agreed  to  become  the  pur^ 
ebaaer  and  restore  the  property,  upon  the  terms  of  the  first 
popositioii ;  allegtng>  as  a  reason  for  this  course,  that  the 
ttofwty  wouU  tkertiby  be  put  out  of  the  reach  of  any  sub- 
sequent demand  against  George  Williams. 

The  Complainants  agreed  that  the  sale  should  take  place, 
and  the  Defendant  agreed. to  become  the  purchaser  and 
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Mat,  1819.  return  from  the  army,  would  have  a  right  to  call  opon  tiieinj 
^yjj^  at  least  upon  Chrrisanf  for  a  restoration  of  the  property : 
V.  and  it  is  fit  that  the  Defendant  should  be  compelled  to 
^^  *  replace  things  in  the  state  and  condition  from  which  his 
fraudulent  conduct  remoyed  them.  In  relation  to  the  De- 
fendant^  the  Complainants  are  the  owners  of  the  slaves  $ 
for  his  conduct  has  concluded  him  from  contesting  their  title. 
It  is  not  certain  that  the  question  arises  in  this  case,  as 
to  the  power  of  the  Ckrart  to  decree  the  specific  execution 
of  a  contract  relating  to  chattels  :  but  if  it  be  presented,  I 
have  no  hesitation  in  giving  it  as  my  decided  opinion,  that 
the  reason  of  the  rule  does  not  apply  to  slaves :  That  they 
form  an  exception,  for  reasons  equally  cogent,  or  more  so^ 
than  those  applicable  to  land.  Witti  respect  to  other  chat-> 
tel  property,  justice  may  be  done  at  law  by  damages  for 
non -performance,  and  therefore  equity  will  not  interpose  : 
But  for  a  faitiiful  or  family  slave,  endeared  by  a  long 
course  of  service  or  early  association,  no  damages  can  com- 
pensate $  for  there  is  no  standard  by  which  the  price  of 
ailfection  can  be  adjusted^  and  no  scale  to  graduate  the  feel- 
ings of  the  heart 

Hekdbksoh,  Judge. — ^Upon  a  simple  contract  of  agency^ 
much  extraneous  matter  is  introduced  by  the  bill  and  tli^ 
Defendant's  argument  as  to  the  claim  which  the  Com- 
plainants had  to  the  slaves  before  the  Defendant  purchased 
them,  as  their  agent.  To  me,  it  appears  entirely  immate- 
rial what  motives  induced  the  deed  of  gift  to  Henry  Wil- 
liams, what  were  the  terms  or  conditions  thereof,  or  whe- 
ther there  was  any  gift  at  all.  And  the  transfer  from  Hen* 
ry  to  the  Complainants,  or  to  one  of  them,  is  of  tiie  same 
character.  As  well  might  a  man  charged  with  horse-steal- 
ing, avert  the  punishment  of  his  offence,  by  shewing  that 
the  prosecutor  had  defrauded  the  former  owner  of  the  horse 
by  getting  him  at  half  price.  In  this  case,  tiie  agent  is 
called  on  to  transfer  and  surrender  up  property  acquii*ed 
for  his  principal  in  execution  of  an  express  contract  of 
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agency,  ^here  be  had  used  the  Complainants'  money.    For  ^^^t  ^^19. 
the  Defendant  by  agreeing  to  advance  tiie  money  for  his  prin-    ^mjAg^ 
cipal^  made  the  money  his  principal's,  and  gave  to  himself        v. 
a  right  to  call  on  him  for  so  much  loaned  or  advanced  to 
bis  use :  and  no  reason  can  be  assigned  why  he  should  not 
transfer  that  legal  title  with  which  he  clothed  himself, 
either  witli  a  view  of  honestly  performing  his  contract  of 
agencyn  or  with  a  dishonest  intent  of  avoiding  it.    In  either 
case  he  has  no  defence.    When  the  question  shall  b«lirought 
before  the  Court,*it  will  be  time  to  consider  whether  these 
Complainants  are  trustees  for  Henry  Williams,  either  from 
the  manner  in  which  he  left  the  property  with  them,  or 
firom  any  new  engagement.    It  would  be  a  disgrace  to  our 
law,  if  such  subterfuges  were  to  prevail. 

Upon  the  other  question  raised  in  this  case,  that  is,  as 
to  the  power  of  this  Court  to  decree  a  specific  execution  of 
a  contract  for  the  sale  of  slaves,  I  think  it  is  not  presented : 
For  it  is  only  required  of  the  agent  to  fulfil  his  trust,  and 
disrobe  himself  of  that  legal  title  with  which  he  has  iniqui- 
tously  clothed  himself.  But  if  the  question  were  presented, 
I  have  no  doubt  upon  it ;  for  all  the  principles  which  induce  a  * 

Court  of  Equity  to  compel  the  specific  execution  of  a  con* 
tract  for  the  sale  of  lands,  or  some  favorite  personal  chattel, 
apply  with  equal,  if  not  stronger  force,  to  the  case  of  slaves. 

The  Master  will  therefore  take  an  account  of  the  annual 
hire  or  value  of  the  slaves,  since  the  Defendant  took  them 
into  possession,  with  interest  from  the  expiration  of  each 
year :  also  of  the  money  advanced  by  ttie  Defendant  in  their 
purchase,  with  interest  to  the  time  of  the  offer  to  pay  to  the 
wife  of  the  Defendant ;  and  upon  Complainants'  paying 
the  difference,  if  there  be  any,  the  Defendant  will  transfer, 
by  a  quit  claim  bill  of  sale,  to  be  approved  by  the  Master, 
the  slaves  in  question,  with  their  increase  since  he  had  pos- 
session of  them,  with  covenants  against  his  incumbrances^ 
and  the  claims  of  all  persons  derived  under  him,  and  im- 
mediately thereafter  deliver  to  Complainants  the  said  slaves, 
^th  their  said  increase :  and  the  Defendant  will  pay  the 
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"ff^T,  1819.  costs  of  this  suit,  including  the  Master's  fee  for  performing 
Cherry     *^®  services  hereby  directed,  and  all  expences  of  carrying 
V.        this  decree  into  execution. 

SUde'sAdm. 

Hajll,  Judge,  concurred. 


Cherry  1 

r.  >  From  Martin. 

Slade's  Administrator.  J 

The  Court  will  award  a  venire  facias  de  novo^  where  the  jury,  in  a  special 
verdict,  find  the  evidence  and  not  facts. 

The  rules  which  have  been  established  by  thedeciraons  of  the  Courts,  for 

'  settling  questions  relative  to  the  boundaiy  of  lands,  have  grown  out  of 
the  peculiar  situation  and  circumstances  of  the  country ;  and  have  l)een 
moulded  to  meet  the  exigencies  of  men,  and  the  de^iands  of  justice. 
These  rules  are, 

1.  That  whenever  a  natural  boundary  is  called  for  in  a  patent  or  deed,  the 
line  is  to  temunate  at  it,  however  wide  of  the  course  called  for,  it  may 
y0^      be ;  or  howeirer  short  or  beyond  the  distance  specified. 

2»  Whenever  it  can  be  proved  that  there  was  a  line  actually  run  by  the 
Surveyor,  was  marked  and  a  corner  made,  the  party  claiming  under  the 
patent  or  deed,  shall  hold  accordingly,  notwithstanding  a  mistaken  des- 
cription of  the  land  in  the  patent  or  deed. 
^-«^3.  When  the  lines  or  courses  of  an  adjoining  tract  are  called  for  in  a  deed 
or  patent,  the  lines  shall  be^extended  to  them,  without  regard  to  dis- 
tance :  Provided  those  lines  and  coiurses  be  sufficiently  established,  and 
no  other  departure  be  permitted  from  the  words  of  the  patent  or  deed, 
than  such  as  necessity  enforces,  or  a  true  construction  renders  necessary. 

4.  Where  there  are  no  natural  boundaries  called  for,  no  marked  trees  or 
comers  to  be  foimd,  nor  the  places  where  they  once  stood  ascertained 
and  identified  by  evidence;  or  where  no  lines  or  courses  of  an  adjacent 
tract  are  called  for ;  in  all  sucK  cases,  we  are  of  necessity  -confined  to 
the  courses  and  (^stances  described  in  the  patenter  deed:  for  however 
fallacious  such  guides  may  be,  there  are  none  other  left  for  the  location* 

In  tills  case  tlie  Jury  found  a  special  Terdict,  so  mtvch  of 
which  as  relates  to  the  point  which  was  sent  up  for  the 
opinion  of  this  Court,  was  as  follows  : 

^'  HIslop's  patent  calls  for  \>  hitehurt*s  corner,  described 
*^  in  tiie  plat  of  survey  as^t  A,  and  **  ilience  along  H  ardU 
"  liiie  80  poUs.'^  Ward's  line  is  from  C  to  D.  "  Thence 
'^  south  on  liis  line  320  poles  to  the  back  swamp.''    The 
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*^  line  from  C  to  D  is  south  30""  west ;   and  D  is  on  the  Mat,  1819. 

^'  back  8wamp»  and  is  the  comer  of  Ward's  patent,  which     chcmr- 

**  covers  the  land  to  the  east  of  the  line  from  C  to  D.    If        y- 

''  the  80  poles  from  Whitehurst's  comer  at  A  be  run  east, 

^  the  course  and  distance  will  lead  to  B  :    and  the  south 

^^  course  called  for  in  the  patent  from  the  termination  of 

**  this  line,  will  lead  to  D.    If  the  east  course  called  for  in 

'^  the  patent,  from  Whlteburst't  corner  at  A  be  continued, 

**  it  will  lead  to  F.  and  not  touch  Wai-d's  line.    If  the 

**  Court  be  of  opinion  that  the  line  from  Whitehurst's  cor- 

**  ner  at  A,  should  be  continued  east  80  poles,  and  thence 

*^  to  Ward's  line  in  the  course  nearest  the  description  in 

*^  the  patent ;  or  tliat  it  should  run  directly  to  Wai*d*s  line 

*^  along  the  course  nearest  to  that  called  for  in  the  patent, 

'<  the  Jury  find  for  the  PlaintMF,  and  assess  his  damages  to 

'*  S345.    But  if  the  Court  be  of  opinion  that  the  Ilnefrom 

^'  Wbitehurst's  comer  at  A,  should  run  east  80  poles,  and 

^^  thence  saiiUh  though  not  on  or  with  Wai*d's  line,  the  jury 

'^  find  for  the  Defendant.     It  does  not  appear  that  Ward 

^  had  any  lands,  except  those  covered  by  the  patent  refer- 

^  red  to  in  (Ms  case*'' 

p 

c         • 
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A  wtntebtirst'a  Comer. 


•    #    * 
♦    ♦    ♦    • 


*     ♦ 


84  CA8S8  ABGtJBA  AKD  DBTBlUtlinftD  IK  THE 

Hit,  1819.      Tatlor,  ChiefJustice.— The  land  claimed  by  the  Plain- 

*7r^*^    tiff  under  Hislop*s  patent^  is  described  by  the  lettN*s  A,  B, 

V.        C,  D,  and  E.    *^  Beginmng  at  Whiteburst's  comer  at  the 

siade'i  Adm.  ^^  j^^^  ^ .  thence  east  along  Ward's  line  80  poles»  thence 

**  south  on  his  line  320  poles  to  the  back  swamp/'  If  the 
lines  first  called  for,  be  extended  according  to  the  course 
and  distance  in  the  patent,  they  would  run  from  A  to  B» 
and  thence  to  D,  and  leave  out  the  land  claimed  by  liie  Plain- 
tiff; but  in  so  running,  tiiey  would  not  be  on  or  wilb 
Ward's  line  ;  tliey  would  depart  from  the  boundaries 
called  for  in  the  patent,  for  the  sake  of  preserving  the 
course  and  distance.  If  the  course  of  the  first  line,  viz. 
east,  be  pursued,  it  will  lead  to  F,  and  will  not  strike 
Ward's  line,  which  is  insersected  by  nmning  a  course 
south  50''  east,  at  the  letter  C  :  and  the  question  is,  whe« 
ther  after  running  the  first  line  80  poles,  east,  it  shall  di<« 
verge  in  the  course  nearest  to  that  called  for,  for  the  pur* 
pose  of  meeting  Ward's  line,  and  **  of  running  on  it"  ddO 
poles  to  the  back  swamp,  although  the  course  of  Ward's 
line  is  south  30^  west,  instead  of  south,  as  in  the  patent* 

The  decisions  which  have  taken  place  in  this  State  on 
questions  of  boundary,  have  grown  out  of  the  peculiar  situ- 
ation and  circumstances  of  the  country,  and  have,  beyond 
the  memory  of  any  persons  now  alive,  been  moulded  to 
meet  the  exigencies  of  men  and  the  demands  of  justice, 
where  the  mode  of  appropriating  an  almost  uninhabitable 
forest,  had  involved  land  titles  in  extreme  confusion  and 
uncertainty.  In  many  cases,  surveys  were  no  otiierwise 
made  than  upon  paper ;  and  in  many  others,  when  an  ac- 
tual survey  was  made,  the  purchasers  from  the  Lord's  Pro- 
prietors were  in  danger  of  losing  their  lands  by  an  inaccu- 
rate description  of  them,  the  omission  of  whole  lines,  and 
the  mistake  of  courses.  J  Land  appropriated  by  a  general 
description  of  courses  and  distances,  without  natural  boun- 
daries or  marked  linesj^  cannot  be  identified  after  the  lapse 
of  a  considerable  interval  of  time.  If  a  beginning  tree 
only  were  marked^  the  property  continually  revolves  around 


; 
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a,  and  never  can  be  ascertained ;  for  no  person  can  pro-  Mat,  1819. 
nounce  vfkht  course  must  now  be  run  in  order  to  ascertain  eheny 
a  line»  said  to  be  run  in  a  certain  direction  an  hundred  y- 
years  ago,  from  the  uncertainty  in  the  variation  of  the 
compass^  a^d  from  carelessness  or  the  want  of  skill  in 
measurement.  It  is  easy  to  conceive^  therefore,  how  utterly 
impossible  it  would  have  been,  to  render  any  thing  like 
justice  to  claimants  under  old  patents,  if  the  land  described 
in  them  were  to  be  allotted  only  according  to  the  courses 
and  distances,  to  the  neglect  of  natural  boundaries,  marked 
lines,  and  the  well  established  lines  and  comers  of  adjoining 
**  tracts. /Hence,  certain  rules  have  been  laid  down  and  i«-  '^  .  j 
peatedly  sanctioned  by  adjudications,  which,  in  their  appli- 
cation, have  been  found  effectual  for  the  just  determination 
of  almost  every  case  that  has  arisen,  and  which  have  been 
considered  tor  so  great  a  length  of  time  as  part  of  the  law 
of  the  country,  that  they  ought  not  to  be  abrogated  by  any 
power  «hort  of  that  of  the  Legislature.  These  rules  are, 
(  1.  That  whenever  a  natural  boundary  is  called  for  in  a 
patent  or  deed,  the  line  is  to  terminate  at  it,  however  wide 
of  tilie  course  called  for  it  may  be,  or  however  short  or  be- 
yond the  distance  specified.  1  The  course  and  distance  may 
be  incorrect,  from  any  one  of  the  numerous  causes  likely  to 
generate  error  on  «uch  a  subject ;  but  a  natural  boundary  ^ 
is  fixed  and  permanent,  and  its  being  called  for  in  the  deed 
or  patent,  marks,  beyond  controversy,  the  intention  of  the 
party  to  select  that  land  from  the  unappropriated  mass. 
In  confirmation  of  this  rule,  many  cases  have  been  decided, 
only  a  few  of  which  have  been  reported  ;  but  as  some  of 
them  are  fully  up  to  the  rule,  and  have  been  uniformly  ac- 
quiesced in,  it  may  be  useful  to  bring  forward  the  principal 
features  of  them. 

In  Sandifer  v.  Foster,*  Gee's  patent  began  on  the  mouth 
of  dividing  run,  liience  north,  thence  east,  tiience  south  to 
a  white  oak,  thence  along  the  river  to  the  beginning.  This 
white  oak  stood  half  a  mile  from  the  river^  and  if  the  line 

•  1  Httyw.  237. 
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MkT,  1619.  yfcre  inin  thence  to  tlie  begirming,  a  large  part  of  the  land 
Cherry     ^I^^cribecl  ill  tiie  Plaintiff's  gi*ai\t  would  be  left  out  of  Giee's 
r.        patent"*^    It  was  decided  that  tite  river  must  be  considered 
'  the  boundary  of  Gree's  patent* 

In  Pollock  V.  Harrisyf  a  swamp,  a  pocosin  and  a  marshy 
are  severally  called  for  in  the  patent,  as  the  teitnination 
olT  lines,  which  if  run  according  to  the  courses  and  distan- 
ces did  not  extend  to  them.  The  natural  boundaries  were 
held  by  the  Court  to  be  tlie  proper  terminations  of  the  lines. 
To  these  cases  may  be  added  Witherspoon  and  Wife  v. 
Black4  Hammond  v.  McGlaughon,  and  Swaine  v  BeU 
Bethune§. 

2,  Whenever  it  can  be  proved  that  there  was  a  line 
actually  run  by  the  surveyor,  was  marked  and  a  comer 
made,  the  party  claiming  under  the  patent  or  deed, 
shall  hold  accordingly,  notwithstanding  a  jnistaken  de« 
scription  of  (he  land  in  the  patent  or  deed. 

I  understand  the  first  decision  of  Bradford  v.  Hill,l|  to 
be  an  authority  for  tliis  rule  ;  for  although  the  Court  di- 
rected the  Jury  to  find  according  to  the  courses  and  distan- 
ces called  for  iu  the  deed,  it  was  in  the  absence  of  proofis 
tending  to  establish  the  old  marked  line  leading  from  Pol- 
lock's to  Bryant's  comer.  The  boundaries  in  the  patent 
were,  **  beginning  on  Fishing  Creek,  thence  east  320  poles 
**  to  Pollock's  comer,  thence  north  the  same  number  of 
**  poles  to  Bryant's,  thence  along  Bryant's  lines  west  S20 
**  poles  to  the  Creek" — Bryant's  corner  being  four  degrees 
to  the  east  of  north  from  Pollock's  corner,  the  line  from 
Pollock's  corner  intersected  Bryant's  line  considerably  to 
the  west  of  Bryant's  comer.  It  was  proved  tliat  there' 
w^as  an  old  marked  line  leading  from  Pollock's  to  Bryant's 
corner,  but  that  in  running  by  the  compass  north  54°  east» 
which  was  the  general  coarse  of  that  line,  it  would  be 
sometimes  on  the  one  side  and  sometimes  on  the  other  of 
tliat  run  by  the  compass,  whence  it  was  taken  by  the  Jury 
to  have  been  run  by  some  person  after  tl^e  survey.    The  tri- 

t 
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angle  formed  by  the  said  nortii  line,  part  of  Bryant'vS  line.  Mat,  1819» 
and  a  line  from  Pollock's  corner  to  Bryant's  comer,  in-     chen-v 
cludcsd  the  land  in  dispute.     It  was  decided  by  the  Court         r. 
that  the  courses  and  distances  in  the  deed  must  be  adhered    ^  ^*     ^' 
to,  because  tiie  line  from  Pollock's  to  Bryant's  comer,  was 
not  proved  to  have  been  run  by  the  surveyor ;  but  that  in 
cases  of  evident  mistake  by  the  surveyor,  parol  evidence 
was  admissible,  though  it  ought  to  be  admitted  with  caution. 

The  same  case  under  the  name  of  Burton  v.  Christie, "^ 
came  on  for  trial  before  Judge  Moore,  when  the  only  addi- 
tional fact  proved  was,  tliat  some  ancient  deeds  were 
bounded  by  the  old  marked  line  from  Pollock's  to  Bryant's 
comer.  The  Judge  directed  the  Jury  to  establish  tliat  line, 
if  they  believed  that  to  be  the  one  intended. 

In  Eaton  v.  Person,  the  deed  called  for  a  course  and  ' 
distance,  which  carried  the  second  line  through  the  body  of 
the  land,  leaving  out  a  triangular  piece,  inc>luded  in  the 
second  and  third  lines  really  run  ;  but  the  second  and  third 
lines  really  inin,  as  well  as  the  comers,  were  mai*ked  and 
{n*oved,  by  persons  present  at  the  survey  for  Hie  patentee ; 
npon  which  evidence  the  claimant  under  the  patentee  re- 
eovered.f  ^ 

In  Person  v.  Roundtree,$  the  latter  entered  a  tract  of 
land,  lying  in  Granville  County,  upon  Shocco  Creek, 
which  was  mn  out,  '<  beginning  at  a  tree  on  the  bank  of 
^*  Shocco  Creek,  ranning  south  a  certain  number  of  poles 
^<  to  a  comer,  thence  north  a  certain  number  of  poles  to  a 
**  comer  on  the  creek,  thence  up  the  creek  to  the  beginning." 
By  a  mistake,  either  in  the  surveyor  or  seci-etary  who  filled 
up  the  grant,  the  courses  were  reversed^  placing  tlie  land 
on  the  opposite  side  of  the  creek  to  that  on  which  it  was 
really  surveyed,  so  that  the  grant  did  not  oorcer  any  of  tlie 
land  surveyed. — ^Roundtree  settled  on  the  land  surveyed, 
which  was  afterwards  entered  by  Person,  who  obtained  a 
deed  from  Lord  Granville,  and  brought  an  ejectment  - 
against  Roundtree,  who  proved  the  lines  of  the  survey  and 

•Wagwn 2, Taylor  118.    fDi^gnunS.    #lHay^'.22.    ^lllayx^.Srs. 


88  CASBS  ABGVED  AHD  OETSBMUTBD  IK  THE 

Mat,  1819,  a  possession  under  his  grant.    The  Court  decided  that 
*^^^^^    Roundtree  was  entitled  to  the  land  intended  to  be  granted^ 
V.         and  which  was  surveyed  ;  and  that  he  should  not  be  pre- 
®  *       *  judiced  by  the  mistake  of  the  surveyor  or  secretary. 

It  was  decided  by  Judge  Haywood,  in  the  case  of  Beattyf 
that  if  a  course  and  distance  be  called  for,  and  there  be  a 
marked  line  and  comer,  variant  from  the  course,  which  is 
proved  to  be  the  line  made  by  the  surveyor  as  a  boundary^ 
that  marked  line  shall^  be  preserved** 

In  Stanton  v.  Bai^Syf  the  Plaintiff  claimed  under  As- 
kill,  who  patented  a  tract  of  land  in  1740,  extending,  as  he 
alleged,  to  a  line  distinguished  in  the  plat  by  the  name  oi^ 
the  dotted  line.  The  courses  and  distances  expressed  in 
tlie  patent,  extended  not  so  far,  but  only  to  a  line  distin- 
guished in  the  plat  as  the  black  line.  The  Defendant  en- 
tered this  intermediate  tract  in  the  year  1784,  and  took 
possession;  whereupon  the  Plaintiff  brought  suit.  The 
Court  permitted  evidence  to  be  g^ven,  that  the  dotted  line^ 
which  was  a  marked  one,  had,  for  a  long  time  since  the 
year  1740,  been  reputed  the  line  of  Askill's  tract.  The 
patent  called  for  a  gum  standing  in  Roberts'  line ;  this  gum 
was  found  at  the  termination  of  the  dotted  line.  It  next 
called  fbr  two  lines  of  Roberts's  tract ;  the  dotted  line  was 
upon  these  two  lines.  It  called  for  Hoskins'  comer ;  the 
dotted  line  went  to  that  comer ;  and  there  was  nothing  in 
favor  of  the  black  line,  but  course  and  distance.  But  there 
was  no  witness  who  could  prove  positively  tliat  the  dotted 
line  was  the  line  of  AskilFs  tract. 

In  Blount  v.  Benbury,  Judge  Hall  says,  there  have  been 
many  decisions  in  this  country  which  warrant  a  departure 
from  the  line  described  in  the  deed  or  patent,  to  follow  a 
marked  line,  which  the  Jury  have  good  reason  to  believe 
was  the  true  one4 

The  circumstances  of  that  case,  of  which  I  have  a  fuller 
mote  than  any  published,  afford  a  striking  confirmation  of 
the  mle.    The  question  arose  on  the  title  of  a  piece  of  land, 

n  Hayw.  376.  f  Diagram  4. 1  Hayw.  283.  4  2  Hay w.  354. 
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which  lay  between  two  pa^ttllel  lines,  A  B  and  C  D.  The  Mat,  1819. 
latter  line  was  contended  for  by  tHe  Defendant  as  the  line  cherry 
of  J.  Bloanf  a  pateirt ;  in  which  case,  the  Defendant  was  v, 
not  in  flio  possession  of  the  Plaintiff's  land  :  but  if  the  line  s^^^c**  Adm. 
A  fi  was  the  Kne  of  J.  Blount's  patent^  the  Defendant  was 
in  possfessioti.  The  patent  under  which  the  Defendant 
diifaifedy  called  for  Beasley's  line  and  Blount^s  line  at  E, 
sbuth  65*^  east,  as  one  of  the  boundaries.  The  person  under 
whom  the  Defendant  claimed,  in  his  deed  dated  in  1785> 
called  for  Blo&nt's  line,  and  at  the  same  time,  marked  as 
such,  the  line  from  C  to  D.  The  principal  question  was^ 
whether  tlie  line  thus  marlted  should  be  the  boundary  of 
the  deed,  or  whether  Blount's,  wherever  that  should  be 
ascei'tained  to  be,  should  be  so  considered.  It  is  to  be 
remembered,  that  the  Ktte  from  A  to  B  was  an  old  marked 
line.  It  was  decided  by  the  Court,  that  Blount's  line^ 
Wherever  it  was,  should  be  the  boundary  :  tiiat  altiibugh 
tie  j^ateitt  citlls  for  Beaslc^'s  Kne  and  Blount's  line  south 
85°  east  for  one  boundary  ;  still  the  Jury  ^  might  consider 
Beasley'a  line  the  boUAdal^y  as  far  as  it  went,  and  thtn  tlic 
Une  A  B,  which  was  51  poles  to  the  north  of  it :  and  tliat 
Ikie  was  consequently  estabtished."!^ 

fn  Jobn^n  u  House,!  Person  surveyed  the  land  for  the 
patentee,  under  Whom  House  claimed,  and  extended  the 
line  in  qaestioA  160  poles,  and  marked  and  cornered  it,  as 
atiio  the  ileit  Une :  but  upon  calcuration,  he  found  he  had 
iftcluded  71£  acres,  instead  of  640,  and  he  cut  off  tiie  land 
in  question,by  drawing  from  80  poled  instead  of  160.  But 
he  returned  a  plat  to  the  Secretary's  office,  mentioning  the 
comer  teA  oak,  marked  at  the  end  of  160  poles,  and  the 
earner  white  oak,  marked  at  the  end  of  the  next  line  drawn 
from  tbence.  The  {Aat  having  been  returned  with  those 
comers^  aMiough  mentioned  to  stand  at  the  distance  of  80 
poles  instead  of  160,  tiiey  were  taken,  notwithstanding  tlie 
(BstaAce  mentioned  in  the  plat,  to  be  the  true  comers.    The 

•  Diagram  5,  \  2  Hayw,  301. 
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Mat,  1819  comer  m<arkcd  at  the  end  of  80  poles*  was  a  white  oak 

Cherry     ^'^s^**^  ^  ^  red  Oak,  called  for  in  the  patent. » 

'».  These  cases,  and  nuuiy  others  which  have  occurred  since^ 

'  sufficiently  prove  the  existence  of  the  rule,  which,  if  it  had 

not  been  adhered  to,  would,  in  every  case  cited,  have  de^ 

prived  the  true  owner  of  part,  or  tlie  whole  of  his  land. 

3.  Where  the  lines  or  corners  of  an  adjoining  tract  are 
called  for  in  a  deed  or  patent,  the  lines  shall  be  extended 
to  them,  without  regard  to  distance,  provided  tiiose  lines 
and  corners  be  sufficiently  established,  and  that  no  other 
departure  be  permitted  from  the  words  of  the  patent  or 
deed,  than  such  as  necesiuty  enforces,  or  a  true. construc- 
tion renders  necessary. 
^  '  This  rule  is  founded  upon  the  same  reasons  with  tlie  pre- 
ceding ones,  the  design  of  all  being  to  ascertain  the  location 
originally  made ;  and  calling  for  a  well  known  line  of  ano- 
ther tract,  denotes  the  intention  of  the  party,  with  equal 
strength,  to  calling  for  a  natural  boundary,  so  long  as  that 
line  can  be  proved. 

In  Miller  v.  White,"!^  the  Plaintiff  claimed  under  a  patent 
to  Nathan  Bryan,  beginning  at  a  comer  tree,  tbence  south 
80°,  east  40'  poles,  to  Walter  Lane's  line.  There  waa  n« 
actual  survey ;  the  40  poles  were  completed  before  arriv- 
ing at  Lane's  line.  The  second  line  was  with  Lane's  line 
to  his  comer,  a  certain  course  and  distance ;  but  that  dis- 
tance would  not  reach  the  comer.  Supposing  the  line  t» 
be  drawn  from  the  point  of  intersection  of  the  first  line 
with  Lane's  line,  if  the  first  line  extended  to  Lane's  line^ 
and  if  the  second  line  went  with  Lane's  line  to  his  corner^ 
then  the  land  claimed  by  the  Plaintiff  was  within  Bryanfa 
gi-ant.  If  the  first  line  stopt  at  the  end  of  40  poles,  the 
land  in  question  was  not  included.  Judge  Johnston  was* 
of  opinion  that  the  line  should  extend  to  Lane's  line« 

In  Smith  v.  Mnrpheyf  the  Defendant  produced  in  evi- 
dence two  deeds :  the  third  course  of  the  latter  deed  called 

for  42  poles  to  a  comer  standing  on  the  other  tract*. 

• 
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Foriy-two  poles  were  completed  before  arriving  at  tlie  first  ^*^>  ^^^^• 
tract.    If  the  last  line  of  the  second  tract  should  bo  drawn     cberry 
from  the  point  whra^  the  4d  poles  were  completed,  the        v.  / 
land  which  the  Plaintiff  had  obtained  a  grant  for,  was  not 
within  any  of  the  Defendant's  deeds ;  but  if  the  line  be 
extended  beyond  the  42  poles  to  an  inter^ectton  with  th^ 
fines  of  tiie  oth«*  tract,  then  the  landckmned  by  the  Plain**  \ 
^was  covered  by  the  Defen:  ant's  seoond  deed.     It/wai 
held  by  the  Court  that  the  line  should  be  extbadcd  to  that     * 
<^  the  other  tract 

4.  Where  there  are  no  natural  bottndarieg  called  for,  no 
marked  trees  or  comers  to  be  founds  nor  the  places  where 
they  once  stood  can  be  ascertained  and  identified  by  evi<- 
dence,  or  wbere  lio  lines  or  comers  of'  an^  adjacent  traot 
are  called  for»  in  ali  sudi  cases,  we  are,  of  necessity,  con-  * 
fined  to  the  concses  and  distances  deecifibed  m  the  patent 
or  deed ;  for»  however  fallacious  sych  giifdes  laay  be,  there 
are  none  others  left^loi*  the  location,  l    .       .. 

A  case  recently  decided  may  seem,  upon  a  hasty  glance, 
tD  limit  the  application  of  the-  ttnrd  rule^  <and  in  some 
dqapree  to  shake  its  authority ;  but  an  accurate  attention  to 
the  circumstances  of  that  case,  wiH  show  that  the  decision 
and  the  rale  accord  witii  each  other,    llie  words  of  the 
Plaintiff's  pati»it  werc^  ff  Beginning;  at  a  pinfe  in  or  near 
'<  his  own  line,  i^d  runfe  south  MO  poles  to  a  stake  in  Wil* 
^  Uam  Hooks'  line^  thence  with  or  near  his  line*  north  73^ 
**  east»  400  polcfl  to  a  stake,  thence,  north  305  poles  to  a 
^  pinc»  thence  to  the  he^nning."  Hooks  had  thi-ee  lines  in 
the  direction  of  the  first  line  of  the  Plaintiff's^  patent,  tlie 
two  first  of  which  fenced  an  acute  angle»  and  the  corner 
of  a  patent  which  was  ten  years  older  than  the  Plaintiff's : 
the  third  line  of  fiooks  formed  one  side  of  a  patent  which 
was  seven  years  younger  than  the  Plaintiff's.    Tbe  qucs* 
tion  in  the  case  was^  wliether  Hooks's  line  which  first  pre- 
sented itself  as  one  9i4e.'of  the  angle,  that  which  formed 
the  other  side  of  the  aiTgle,  or  the  still  more  distant  line  of 
the  new  patent^  should  form  the  termiims  ad  qiiera  of  the 


» 

^^^^>  Flaiattff^6  patwt.  TJie  cUdm  of  tlie  )«6t  Ikie  ^«9  cej<iq<0# 
Gheny  ^tboiut  bealtatu^Q,  because,  being  jaia4e  ae¥qrat9^(|irs  aftor 
y.  the  Plaiutiff 's  location,  it  could  not  have  bee»  oalled  for  Jua 
the  survey,  'although  there  was  enilence  of  I^aintiff'4 
declarations  that  tlie  patent  was  not  survjejced  'till  after 
the  graiit  issued.  Tlie  Court  decided  in  &ror  of  tbe  Sxsi 
liiie,  88  the  e^tablishiidkent  of  that  formed  the  least  de^ar^ 
tore  from  the  words  of  the  patent,  and  as  the  couiw  from 
that  luie  >VLS  north  7S°  east,  as  calledfor  in  theFlaiotiff',^ 
patent ;  and  would  also  run  with  or  near  Hooks'  line» 
which  would  not  be  tihe  case,  if  -the  ficat  line  of  the  Plain- 
tiff's patent  were  f^xtended  to  Hooks'  second  or  third  iUM 
Upon  this  case  it  is  to  be  observed,  that  it  is  an  express 
authority  to  aliew  that  where  the  line  of  anotfaer  tract  is 
called  for,  the  line  calling  for  it  shall  be  extonded  thiiher^ 
andiin  the  terms  of  the  rule,  with  no  gnsater  departuij^ 
from  the  w«rds  of  the  patent  than'is  neceedury  to  satisfy 
tliem.  The  words  of  the  Plaintiff's  patent  were  satisfied 
by  stopping  at  the  first  line,  and  would  have  been  deflated 
from,  if  the  line  had  been  extended  to  the  second.  It  was 
also  a  part  of  the  case,  that  no  actual  survey  of  tfie  P^jm 
tiff's  land  had  been  made  till  afker  tlie  patent  issuacLt  ^ 
It  may  also  be  thought  that  the  second  rule  and  tks 
xBases  which  support  it,  are  broken  in  upon  by  the  latft 
decision  in  Herring  v.,  W%g's  ff  but  shdi  an  infiorence  id 
not  autliorised  by  tiie  vcary  peculiar  circumstances  of  that 
case.  Michael  Herring  was  the  owner  of  a  patent  covering 
the  whole  land  in  dispute;  and  in  1778,  conveyed  to  Keet- 
ley,  under  whom  the  Ddendant  claimed,  ''  beginning  at  a 
**  pine  tree  of  Jacob  Herring's  and  George  Graham's  land^ 
^<  and  running  with  George  Grahun's  line,  and  the  same 
**  course  continued  to  a  corner,  including  100  acres  of  landy 
^*  running  a  north  course  to  the  patent,  line."  Twenty- 
seven  years  afterwards,  Michael  Herring  conveyed  to  his 
son  the  Plaintiff,  by  deed,  which  after  des<»*ilHng  several 
lines,  called  for  **  Ridiard  Keetley^s  comer,  a  pine^  tiienoe 

♦  1  N.  C.  Term  Rep.  L  f  Id.  ?4r 


«  j99^  IMi^ey'^  Um  Wtttb  96  poks  jto  ^  pMie,  «<;ai|di«g  by  Mat,  ;819. 
•*.  jUic  sW»  9f  ^i:addjr  Herlrii^s  leoce.^'    The  Plaintiff  pro-     qj^^ 


to  piK»vja;()y  psMTOj  eviieace  thi^  a  marked  line  from  «. 
X.  tp  C:  wa^  tito  true  line  of  the  Kcetfey  deed  j  And  he  did  *^'*^'*®' 
pi!OTe  tbjM^  at  the  time  of  tb^  coyoyeyanoe  to  him  Othe  Plains 
tiff)  Michael  Henifn^  aad  himself  actually  ran  to  E.»  aii4  « 
tbe«<^  to  L,  ^y^nfts^  there  had  stood  the^^iim  by  Graddy 
fiemng's  (enee.i  and, that Keetley  bad  sent  hia  aoo  to 
shew  this  ilne*  i  The  jDourt  viwe  of  opamt  that  no  p^urq) 
mdeiice  WAS  admisflible  to  abo^  a  Une  in  contimdiction  to 
the  jdeedy  .which  would  g^^  Jess  than  liOO  acr^ ;  tii^t  a9 
Keetl^!s  eoroer  was  admitted  to  lie  at  jU,  a  Une  running 
thence  lOQuld  ttot' aker  the  loGation^  .wbidi  was  fixed  hy  a 
prior  deed  from  Miohad  Herrings  to  .which*  pormanoncy 
WAS  at^xisA  hy  regiakratiqn ;  Uiat  as  to  the  line  in  qn^stio^^ 
the  .^eed  did  oat  piufiQi^  to  he  bounded  hy  A  Jbre  or  ^ 
atafcef  imt  rrap  to  te  j*un  in  suoh^a  W;ay  as  to  include  qusajL^ 
tity.  It  was,  therefore*  a  boundary,  W!hich  covJd  npt  b^ 
mistaken,  altered,  or  changed  by  memory  'or  reputation, 
hut  would  always  speak  in  the  same  tone  of  decisive  noto* 
riety.  With  reepkt'^  to  the  «irciunstances  of  the  land's 
being  run  off  before  Michael  Herring  executed  the  deed  to 
the  Plaintiff  of  the  conduct  of  Keetley  in  recognizing  the 
line  K  L  as  the  true  one,  they  were  held  not  to  affect 
Keetley's  right,  or  to  change  tliat  which  was  originally 
ma4^  ^hsi.dLviding=line  hf  the  deed  £roi^  Herring  to  K^t- 
ley. 

This  case  does  not  affect  tbe  general  rule ;  because  the 
question  in  it  was  not  w^re  Keetley's  line  was  origii^Uy, 
fixed,  hut  whether,  when  the  survey  jwas  made  and  tlie 
lines  established  so  as  to  include  100  acres,  the  posterior 
circuinstances  should  have  the  effect  of  changing-tli^  line, 
80  as  to  indu^P  a  less  quantity. 

The  right  of  the  case  before  us  depends  u)ttiHhe  appli- 
cation of  the  third  rule.  The  patent  calls  for  Whitehurst's 
comer,  which  is  ascertained  to  be  at  the  letter  A,  and 
this  is  sufficient  authority  for  running  tlie  course  and  dis- 
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Hat,  1819.  tanoe  of  the  next  line  from  it^  notwithstanding  the  unite- 
Cheny  Countable  insertion  of  the  words  "  along  Ward's  line.** 
After  mnning  out  the  80  poles,  the  words  are  <^  thenod 
south  on  Ward's  line  S20  poles  to  the  Back  Swamp.^ 
Here  we  are  presented  with  a  choice  of  difficulties.  If  we 
run  according  to  the  course,  we  reiiach  the  Back  Swamp^ 
but  we  do  not  ran  on  Ward's  line.  On  the  other  hand,  if 
we  continue  the  first  line  in  an  eastern  course,  beyond  the 
80  poles,  Ward's  line  will  never  be  touched.  It  is,  there- 
fore,  less  a  question  of  construction  respecting  the  patent 
than  of  fact  to  be  ascertained  upon  evidence  to  the  Jury, 
whether  the  line  described  as  Ward^s  was  the  line  origin- 
UlIIt  called  for,  and  according  to  which  the  land  was 
located ;  and  if  Ward's  line  be  established  by  proof,  ^e« 
tiier  the  second  line  in  Hislop's  patent  was  run  from  B  to 
C,  or  from  B  to  D.  I  am  of  opinion  these  facts  ought  to 
be  enquired  into  by  the  Jury ;  for  whioh  piu-pose  ther» 
Inust  be  a  new  trial. 


JDiagrami  mferred  to  in  thefonpnng  Opinknu 
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HsHBEBSoiry  Judge.— I  IMnk  a  vmdri  facias  de  noroo, 
Aoiild  be  awarded^  because  the  Jury^  instead  of  finding 
the  facts  have  only  found  the  evidence.  That  the  line  C 
D  is  Ward's  line  or  a  line  of  a  tract  of  land  belonging  to 
Wardj^  is  matter  of  mdencs,    Tbat  it  is  the  line  of  Ward 


\ 
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MiT,  1819.  called  for  in  Hislop's  patent,  is  a  question  ef  fadf  for  the 
Q^^^  ^^y  to  find  firom  the  evidence :  and  this  fact  may  depend 
,  V,  upon  a  variety  of  circumstances,  all  proper  for  the  consi- 
'  deration  of  a  Jury.  This  error  has  become  too  common, 
from  confounding  the  Evidence  with  the  facts.  A  line, 
when  once  established  to  be  the  one  caHed  for,  no  matter 
by  wliat  evidence  (if  it  be  legal  evidence,)  whether  it  be 
artitfcial  or  natural,  will  certainly  control  course  and  dis- 
tance, as  the  more  certain  description.  A  natural  boun- 
dary, such  as  a  water  course,  is  designated  froiti  other 
water  courses  by  its  name,  or  by  its  situation,  or  hf  some 
other  mai'k.  One  of  those  means  of  identifying  the  water 
fcourse  cannot  control  all  the  rest,  if  those  other  means  are 
^ore  strong  and  certain.  A  name,  for  instance,  is  the 
most  common  mean  of  designating  it ;  and  this  in  general 
is  sufficiently  certain  :  but  it  cannot  control  every  other 
1  description  ^  and  where  there  ai*e  two  descriptions  incom- 
patible with  each  other,  that  which  is  the  most  certain  must 
prevail.  Cases  might  be  put,  where  it  mlist  be  evident  that 
the  parties  were  mistaken  in  the  name,  and  therefore  the 
name  must  yield  to  some  other  description'^more  consistent 
witli  the  apparent  intent  of  the  parties.  It  is  true,  that  in 
cases  of  water  courses  or  other  natural  boundaries,  and  in 
some  cases  of  artificial  boundaries,  which  are  of  much  noto- 
riety, and  have  therefore  obtained  well  known  names,  the 
other  descriptions  must  be  very  strong :  but  if  they  be  suf- 
ficiently so,  the  name  must  give  way,  and  be  accounted  for 
from  the  misapprehension  or  mistiake  of  the  parties.  This 
dostrine  was  fully  illustrated  in  the  famous  suit  relative  to 
the  Cattail  branchy  between  Bullock's  heirs  and  Littlejohn, 
which  was  more  than  once  in  this  Court,  and  finally  decid- 
ed on  the  Circuit,  to  the  entire  satisfaction  of  the  bench  and 
thfe  bar.  Hislop's  patent  begins  ♦*  at  J,  Whitehurst's  cor-^ 
rifer,  Uien'ce  along  Ward's  line  east  86  poles,  thence  souHi^ 
<w  Am  line  320  poles,  to  the  back  s^^'amp.*'  Wainl^s  lihe' 
mentioned  in  the  case,  is  almof^t  24^0  poles  from  White- 
hursf  s  com^i^^  l^imihg  iA  a  s^uth^^^t^h  di^r^cftitfn^  afadt 
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would  not  not  be  intersected  by  an  east  line  from  tiie  be-  M^r^  1819. 
^nning ;  and  is  the  boundary  of  a  tract  of  land  of  Ward's     cheny 
lying  entirely  east  of  that  line.    Of  course  it  cannot  be  the         v, 
line  of  Ward  called  for  from  A  to  B,  or  the  first  course  in  ®"**^*"  ^*° 
tbe  patent.    It  is  therefore  almost  certain,  that  it  is  not 
^'  the  Ward's  line*'  called  foar  in  the  second  course  of  the 
patent^  and  therefore  would  not  control  the  course  and  dis- 
tancey  which  is  from  A  to  B,  and  from  B  to  D  ;  leaving  ^ 
out  the  triangle  B,  C»D.    But  this  is  a  question  of  fact,  and 
the  evidence  should  have  been  submitted  to  the  Jury. 

I  presume  tbe  Chief-Justice  has  correctly  examined  all  # 
the  cases  stated  in  his  opinion  ;  but  1  have  not  had  an  op- 
portunity of  looking  into  them  ;  nor  do  I  deem  it  necessa'- 
iry  to  do  so,  in  ord^  to  illustrate  my  views  of  the  points 
arising  in  this  case-^I  am  of  opinion  that  there  should  be 
a  new  trial. 

Haxx,  Judge — ^In  this  case  I  concur  in  the  opinion  de- 
Urered  by  Judge  Henderson.  I  have  not  had  time  during 
the  sitting  of  the  Court  to  examine  all  the  cases  referred 
to  in  the  opinion  delivered  by  the  Chief-Justice ;  but  I  have 
no  doubt  they  are  truly  and  ably  set  forth  and  commented 
upon.  But  I  think  it  is  unnecessary  to  take  any  further 
fiew  of  the  case  than  that  taken  by  Judge  Henderson — ^I 
concur  in  the  opinion  that  there  should  be  a  new  trial. 

New  trial  granted. 
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MaV,  1819. 

John  Taylor  1 

T.  >FiX)m  Granville. 

Mary  Lanier  and  others.  J 

A  father,  for  the  purpose  of  iidvancing  his  son  in  life,  conveys  to  him  his 
manor  plantation  and  sundry'  slaves,  reserving  to  himself  and  wife  the: 
use  of  such  lands  and  slaves  during^  their  joint  ]i\'es  and  the  life  of  the 
sui'vivor  oi'  them  ;  and  in  the  conveyance  **  it  is  agreed  hetween  the 
•*  father  and  son  and  is  to  be  taken  as  a  principal  part  of  their  contract, 
that  the  son  is  to  provide  for,  maintain,  keep,  succour  and  nourish 
tlie  father's  daughter  Mary,  during  her  natural  life,  so  that  she  do  not 
**  suffer  or  lack  for  necessaries  in  ai\y  manner  whatsoever." — The  sup- 
port and  maintenance  of  Mary  is  not  a  charge  upofi  the  property  convey- 
ed to  the  son,  but  a  personal  charge  upon  tile  son. 

There  is  no  direction  that  the  maintenance  shall  be  ndsed  out  of  the 
rents  and  profits 'of  the  property,  nur  any  expression  which  takes  the 
case  out  of  the  principles  of  an  ordinary  trust,  binding  only  on  the  con- 
science of  the  son. 

A  covenant  before  marriage  to  settle  certain  lands  upon  the  wife,  amounta 
to  a  specific  iieti  upon  those  lands  tn  the  possession  of  the  devisees  £ 
but  a  general  covenant  to  settle  lands  upon  the  wife,  of  a  certain  annual 
value,  gives  no  remedy  to  the  wife  but  as  s  specialty  creditor. 

The  father  after  making  the  conveyance  aforesaid  to  his  son,  made  hia 
will  and  bequeathed  to  liis  daughter  Mary,  during  her  lif e  **  a  bed  and 
"  furniture,  a  horse,  saddle  and  bridle,  two  negroes,  &c.  and  directed 
**  that  after  her  death,  the  property  so  bequeathed  should  be  sold  and 
'<  the  money  be  equally  divided  between  testator's  children,  except 
**  the  aforesaid  son,  and  then  notices  that  Maiy  is  to  have  her  roainte- 
•*  nance  fr.im  the  son,  according  to  the  contract  in  the  deed  to  liim" — 
The  property  g^ven  to  Mary  in  this  bequest,  is  in  addition  to  the  main, 
tenance  provided  for  her  in  tiie  deed  to  tlie  son,  and  is  not  to  be  taken 
into  account  for  her  support  and  maintenance. 

The  rule  of  conudering  a  legacy  as  satisfaction  of  a  portion,  arises  from 
a  presumption  ihaX  it  was  so  intended  by  the  testator  ;  and  that  like 
all  other  presumptions  may  be  repelled  or  confirmed. 

If  portions  be  provided  by  any  means  whatsoever,  and  the  parent  gives  a 
provision  by  will  for  a  portion,  it  is  a  satist'action  prima  fucie^  unless 
there  be  circumstances  to  shew  it  was  not  so  intended. 

■ 

This  was  a  case  agreed,  in  which  the  material  facts 
were  as  follows. — ^Thomas  Lanier,  on  the  2d  ^ovenuer, 
I79O9  executed  to  his  son  William  Lanier  a  deed  oi  gift^ 
in  the  following  worus>  to  wit ; 
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"  To  all  to  Tahom  these  Preu  nti  shall  comrf— C :  ee'.ing-^  Mat,  1819. 

•*Know  ye  that  f,  Thomas  Lanier,  of  Granville  County,  in  the  State  of 
**  North-Carolina,  for  and  in  consitlcration  of  the  love,  good  will  and  af- 
**  fcction,  which  I  do  owe  and  bear  towards  my  son  William  Lanier,  and 
**  for  his  advancement  in  life,  do  make  over  and  convey  and  confirm  anto 
^  the  said  WiUiam  my  manor  plantation  and  .  ouses,  together  with  my 
^  lands  adjacent,  containing  in  the  whole  ..bout  nineteen  hundred  acres, 
^  be  the  same  more  or  less,  lying  on  Little  Nut-Bush  in  the  said  County  ; 

*  also  eleven  neg^roes,  viz  :  Jeffrey,  Young,  Jack,  &c.  saving  and  reserving 
**  nevertheless  my  life  in  and  to  the  said  land  and  negroes,  to  use,  occupy^ 
**  possess  and  enjoy  the  free  use,  and  exercise  thereof  for  and  during  the 
**  said  term  of  my  natural  life,  and  alto  reserving  to  my  wife  Juditli  during 
*•  her  natural  life,  free  and  clear  of  interruption,  tlie  following  part  and 
••  parcel  of  the  before  mentioned  land  and  houses,  viz  :  beginning,  &c,  '^ 
•■  which  said  land  and  negroes  1  do  hereby  give  and  make  over  to  my 
**  said  son  William  Lanier,  his  heirs  and  assigns  forever  ;  but  to  remain 
«*  and  be  agreeable  to  the  true  intent  and  meaning  herein  set  forth.  And 
**  it  is  further  concluded  and  agreed  upon  between  the  said  Thomas  Lsu 
^  nier  and  his  son  William,  and  is  to  be  considered  as  a  principal  part  of 
•*  this  contract,  tliatthe  said  William  provide  for,  mamtain,  keep,  succour 
"^  and  nourish  my  daughter  Mary  (luring  her  natural  life,  so  that  she  do 

*  not  suffer  or  lack  for  the  necessaries  of  life  in  any  manner  whatsoever. 

*  In  testimony,  &c, 

«  THOMAS  LANIER,  (Seal.) 

«« Witness,  &c/' 

Thomas  Lanier  delivered  to  his  son  WiUiam  the  negro 
slaves  and  part  of  the  land  shortly  after  the  execution  of 
this  deed,  and  several  yeai*s  before  his  death  i  and  during 
tliis  time  no  claim  for  the  support,  and  mivintenance  of  his 
daughter  Mary,  was  set  up  against  William.  Thomas 
Lanier  by  his  last  will  bequeathed  as  follows,  to  wit :  *^  I 
*<  lend  unto  my  daughter  Mai-y  Lanier,  for  and  during  her 
^<  natural  life,  one  feather  bed.  and  furniture,  that  which  she 
^*  sleeps  on,  also  a  good  riding  horse,  and  a  negro  woman 
"  by  the  name  of  Lucy  and  her  increase  ;  and  a  negro 
^<  fellow  by  the  name  of  Burges,  one  saddle  and  bridle, 
**  the  negro  Burges  to  be  hired  out  every  year  dui'ing  her 
**  life  :  also  two  cows*  and  calves,  &c«  After  her  decease, 
^'  all  that  I  have  lent  her,  to  be  sold  by  my  executors,  and 
**  the  money  arising  therefrom  to  be  equally  divided 
**  between  nny  surviving  children  now  living,  except  my. 
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M  T,  181$.  «  son  William,  who  is  not  to  have  any  part  whatever  of 
<<  what  I  lend  to  my  daughter  Mary.  And  my  daughter 
*^  Mary  is  to  have  her  maintenance  from  my  son  William 
^^  according  to  contract  made  in  my  deed  heretofore  to 
**  him." — ^The  complainant  and  six  of  the  Defendants  were 
purchasers  with  notice. 

Two  questions  were  made  in  this  case,  1st,  whether  the 
support  and  maintenance  of  Mary  Lanier,  be  a  charge 
upon  the  property  conveyed  by  Thomas  Lanier  to  Williamf 
or  be  only  a  personal  charge' upon  William*  dd,  whether 
the  property  bequeathed  to  Mary  be  subject  to  be  taken 
into  account  for  her  support  and  maintenance,  in  aid  of  the 
property  mentioned  in  the  deed  to  William. 

This  case,  which,  from  various  causes,  had  been  conti^ 
nued  in  this  Court  since  July,  1812,  was  decided  at  thiis 
term. 

Tatlob,  Chief-Justice,  delivered  the  opinion  of  thei. 
Court : 

The  deed  executed  by  Thomas  Lanier,  to  his  son  WU- 
liam,  purports  to  be  made  in  consideration  of  natural  love 
and  affection,  and  for  his  advancement  in  life :  and  aHw 
describing  the  property,  and  reserving  a  life  estate  to  him- 
self in  the  land  and  negroes,  and  a  life  estate  to  his  wife  ill 
part  of  the  land,  these  words  follow,  <<  but  to  remain  and 
**  be  agreeable  to  the  true  intent  and  meaning  herein 
^<  set  forth  ;  and  it  is  further  concluded  and  agreed  upon 
**  between  the  said  Thomas  and  his  son  William,  and  is  to 
^<  be  considered  as  a  principal  part  of  this  contract,  that 
^*  the  said  William  provide  for,  maintain,  keep,  succour 
''  and  nourish,  my  daughter  Mary,  during  her  natural  life, 
^'  so  that  she  do  not  sufler  or  lack  for  the  necessaries  of 
**  life,  in  any  manner  whatsoever." — The  words  first  quoted, 
are  evidently  referable  to  the  life  estates  reserved  to  the 
grantor  and  his  wife :  and  the  question  is,  whether  the  other 
words  making  a  provision  for  the  daughter  Mary,  operate 
as  a  specific  lien  uponthepropertyjsoastomakeitcliarfe- 
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able  in  the  hun^  othond  fide  purchasers,  but  with  notice,  ^^t-  i^^^- 
And  I  am  of  opinioDi  that  this  is  oitiy  a  personal  charge  'pj^..]^, 
upon  the  son;  for  besides  that  there  are  no  words  v. 
which  can  be  fairly  construed  as  amounting  to  a  lien,  it  isr 
inprobabie  that  the  covenantor  should  have  designed  so 
small  a  sum  in  i»*oportion  as  was  necessary  to  the  mainte* 
nance  of  his  daughter,  to  become  a  lien  upon  the  whole  of 
tiiis  property  in  the  hands  of  a  purchaser.  The  supposition 
seems  to  be  inconsistent  with  what  he  prafessed  to  he  the 
the  consideration,  viz.  the  advancement  of  the  son,  and 
with  the  absolute  control  of  the  propci*ty,  which  is  given 
to  the  SOB  by  the  deed.  There  is  no  direction  that  the 
maintenance  shall  be  raised  out  of  the  rents  and  profits  of 
the  property,  nor  any  expression  which  takes  tlie  case  out 
of  the  principles  of  an  ordinary  trust,  binding  only  on  the 
conscience  of  the  son.  I  have  iool<  ed  into  the  cases  of  cove- 
nants which  have  been  contended  in  this  Court  to  run  witli 
file  land,  and  find  many  much  stronger  than  this,  where 
the  covenant  was  held  to  be  merely  personal.  A  covenant 
before  matria^  to  settle  certain  lands  upon  the  wife,  > 

amoants  to  a  specific  Ken  upon  the  lands  in  the  possession 
of  the  devisees  :  but  a  general  covenant  to  settle  lands  upon 
the  wife,  of  a  certain  annual  value,  gives  no  remedy  to  the 
wife,  but  as  a  specialty  creditor.*  If  A  covenant  to  pay 
an  annuity  to  J.  S.  he  shall  not  deduct  for  taxes,  for  the 
charge  is  only  on  the  person  of  the  covenantor.!  This 
case  cannot  be  distinguished  firom  the  grant  of  an  annuity 
which  may  be  chargeable  upon  lands,  if  such  a  provision 
U9  made  in  the  deed,  but  is  in  all  other  cases,  only  a  per-' 
sonal  charge.  If  A.  devise  land  to  B.  on  condition  to  pay 
C.  a  sum  of  money,  and  there  be  no  clause  of  entry,  tiiis  is 
no  charge  on  the  estate  to  give  the  legatee  of  the  money  a 
lien  on  the  land  ;  but  the  heir  at  law  may  enter  and  take 
advantage  of  the  condition  :  but  in  Equity  he  is  considei'ed 
only  as  a  trustee  for  the  legatee.:}^ 

♦  1  P.  Wms.  429.  1 2  Salk.  616,  *  1  Vcs.  423. 
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M4T,  1819.  Witli  respect  to  the  other  question  in  this  case,  I  take  it 
to  be  very  clear»  on  the  ground  of  intentionf  that  the 
bequests  made  to  the  daughter  Mary  are  in  addition  to 
the  maintenance  provided  for  in  the  deed;  because  the 
testator  takes  notice  that  she  is  to  have  maintenance  from 
his  son,  according  to  their  contract;  and  this  he  does 
immediately  after  disposing  of  Mary^s  legacy  after  her 
death.  This  completely  negatives  every  presumption  of 
his  having  forgotten  the  provision  for  maintenance ;  and 
is  neai*ly  as  strong  as  if  he  had  expressly  declared  that 
the  bequest  should  be  additional  to  it  It  also  affords  an 
answer  to  all  tlie  cases  on  the  subject  of  double  portions  ; 
for  on  the  supposition  that  they  were  applicable  to .  this 
case,  yet  it  is  admitted  by  them  that  the  rule  of  consider- 
ing a  legacy  as  satisfaction  of  a  portion,  arises  from  a 
presumption  that  it  was  so  intended  by  the  testator ;  and 
that,  like  all  otlier  presumptions,  may  be  repelled  or  con^ 
iii*med.  The  rule,  as  laid  down  in  one  of  the  latest  cases^ 
is,  that  if  portions  are  provided  by  any  means  whatsoever^ 
and  the  parent  gives  a  provision  by  wiU  for  a  portion,  it 
is  a  satisfaction  prima  fade^  unless  there  be  circumstances 
to  show  it  was  not  so  intended**  Here,  I  diink,  thoi 
•strongest  circumstance  appears  upon  the  face  of  the  will ; 
and,  consequently,  that  nothing  ought  to  be  deducted  from 
tlie  burthen  placed  upon  William,  o:  maintaining  his  sister 
Mary,  by  reason  of  the  bequest ;  which  ought  to  be  con- 
sidered as  an  added  bounty  of  the  testator,  designed  to 
place  within  her  reach  certain  moderate  enjoyments 
beyond  the  limits  of  a  bare  maintenance. 

♦  3  Ves.  516, 
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Mat.  1819. 

James  M.  Burton  1 

T.  >  From  Person. 

Jesse  Dickens.    J 

A  debtor  imprisoned  upon  a  ca.  sa.  surrenders  liis  estate  for  the  benefit 
of  his  creditors^  and  takes  the  oath  of  insolvency,  agreeably  to  the  pro- 
visions of  the  act  of  1773,  ch.  4,  whereupon  he  is  discharged :  This 
discharge  protects  him  from  arrest  at  the  suit  of  any  other  creditor,  to 
whom  he  was  indebted  at  the  time. 

He  is  thus  protected,  not  by  any  provision  of  the  act  of  1773,  but  by  the 
39th  section  of  the  Constitution  of  this  State,  which  declares  that  the 
**  person  of  a  debtor,  where  there  is  not  a  strong  presumption  of  fraud, 
**  shall  not  be  confined  in  prison  after  delivering  up,  bonajide,  all  his 
*'  estate  real  and  personal,  for  the  use  of  his  creditors,  in  such  manner 
**  as  shall  hereafter  be  regulated  by  law." 

The  act  of  1778,  ch.  5,  enforced  all  such  acts  of  the  General  Assembly  as 
were  in  use  and  in  force  before  the  adoption  of  the  Constitution,  which 
were  not  inconsistent  with  that  instrument.  That  act  enforced  the  act 
of  1773,  ch.  4,  so  far  as  the  same  provides  for  the  discharge  of  insolvent 
debtors ;  and  so  much  c^  the  act  of  1773,  ch.  4,  as  left  the  debtor  sub* 
ject  to  the  arrest  of  a  creditor  at  whose  suit  he  was  not  confined  pre* 
vious  tohis  discharge,  is  annulled  by  the  39tli  section  of  the  Constitution* 

To  entitle  the  debtor  to  this  protection,  he  must  deliver  up,  Ixmajtdef  all 
his  estate  real  and  personal  for  the  use  of  liis  creditors — ^And  it  would 
seem  not  to  be  material  whether  he  took  the  oath  of  insolvency  in  the 
Court  in  which  he  filed  his  petition,  or  in  some  other  Court,  it  he  givo 
notice  to  the  creditor  at  whose  instance  he  is  imprisoned.  Notice  to 
other  creditors  is  not  necessary*,  altliough  the  effect  of  his  dischai^e 
as  to  them,  will  be  a  protection  from  arrest  at  their  suit 

When  the  debtor  delivers  up  his  estate  for  the  use  of  his  creditors,  and 
Commissioners  are  appointed,  who  give  notice  to  the  creditors  to  come 
in  and  receive  their  dividends,  each  creditor  has  an  election  to  come  in 
or  not.  If  he  come  in  and  receive  his  dividend,  his  debt  is  satisfied :  If 
be  do  not,  he  may  sue  out  execution  against  such  property  as  the 
debtor  mjiy  thereafter  acquire. 

This  was  an  application  for  a  writ  of  supersedeas;  and 
was  founded  upon  an  affidavit  made  by  James  M.  Burton^ 
setting  forth  that  in  the  year  one  thousand  eight  hundred 
and  six.  Philips  Moore,  executor  of  the  last  will  of  Stephen 
Moore,  deceased,  sued  out  against  him  a  writ  of  capias  ad 
satisjadejulum  upon  a  judgment  recovered  in  Person 
Court ;  upon  which  writ  he  was  an^sted  by  tlie  Sheriff  of 
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May,  1819   Granville  county,  and  confined  in  the  common  jail  of  that 

T"r"*^     county.    That,  wishing  to  avail  himself  of  the  benefit  of 
V.        the  act  of  the  General  Assembly  passed  for  the  relief  of 

Dickens,  jj^^jj^^^^  debtors,  he  filed  his  petition  Ui  the  Court  for 
Person  county,  and  annexed  thereto  a  schedule  of  his 
estate,  agreeably  to  the  provisions  of  the  act  of  1773,  ch. 
4.  That  a  copy  of  tliis  petition  and  schedule  were  issued 
and  delivered  to  the  Plaintiff  in  execution,  at  whose 
instance  he  was  confined.  That  Jesse  Dickens,  previous 
to  the  said  arrest  and  imprisonment,  liad  recovered  a 
judgment  against  him  in  Person  County  Court,  and  that 
he  g*ave  notice  to  Dickens  of  lus  imprisonment,  and  of  his 
intention  to  take  the  benefit  of  the  act  passed  for  the  relief 
of  insolvent  debtors;  that  in  the  year  1806,  in  Granville 
Coui*t,  he,  agi-eeably  to  the  notices  which  had  been  served 
upon  his  creditors,  took  the  oath  of  insolvency,  and  wad 
discharged ;  that  he  was  advised  his  person  was  thereby 

*  protected  from  arrest  at  tlie  suit  of  any  creditor  to  whom 

he  was  at  that  time  indebted;  and  that  Jesse  DickenSf 
having  revived  his  judgment  aforesaid,  had  sued  out 
against  him  a  writ  of  capias  ad  satisfaciendum^  and  deli- 
vered it  to  the  Sheriff  of  Orange  county,  in  which  coun^ 
he  then  resided.  He  prayed  for  a  writ  of  supersedeas, 
wliich  was  granted  by  his  honor  the  Chief-Justice ;  whicli 
writ  was  made  returnable  to  the  Superior  Court  of  Law 
for  Person  county ;  and  the  question  arising  in  this  ca^e 
being  one  of  great  consequence  to  the  personal  liberty  of 
the  citizen,  it  was  sent  to  this  Court  for  the  opinion  of  the 
Judges. 

TATiiOR,  Chief-Justice^— The  supersedeas  was  granted 
by  me  in  this  case,  fram  doubts  which  I  entertained 
respecting  the  true  construction  of  the  act  of  1773  for  the 
relief  of  insolvent  debtors;  thinking  it  better  that  a  ques- 
tion concerning  the  liberty  of  a  citizen  should  be  deli- 
berately settied,  though  at  the  ex])ense  of  delay  to  a  credi- 
'  tor,  than  tiiat  an  unfortunate  debtor^  who  had  surrendered 
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all  his  substance,  should,  by  a  life  of  imprisonment,  be  Mat,  1819. 
preyented  fjpom  acquiring  more,  under  the  force  of  expres-     uurion 
sions  not  in  themselves  clear  and  satisfactory.    I  cannot,      .  v. 
however,  discover  in  the  act»  considered  alone,  any  suffi- 
cient ground  upon  which  he  is  entitled  to  a  discharge : 
and  were  there  no  other  source  of  relief,  I  fear  the  super- 
nedeas  would  be  discharged. 

It  is  evident  from  every  part  of  thefirst  branch  of  the  act, 
fliat  notice  need  only  be  given  to  the  creditors  at  whose 
instance  the  party  is  imprisoned,  and  that  the  discharge 
only  operates  against  their  claims  ;  the  words  being  **  and 
shall  stand  forever  discharged  of  all  such  debts  so  sued 
for,'*  that  is,  in  rrference  to  the  preceding  expressions 
*'  taken  or  charged  on  mesne  process  or  execution  for  any 
debt :''  so  that  although  a  suit  be  instituted,  yet  unless 
the  debtor  be  charged  in  execution  on  such  suit,  the  dis- 
charge as  to  that  creditor  operates  nothing.  The  words 
of  the  second  branch  are  also  **  taken  or  charged  on 
^  mesne  process  ore  xecution,"  and  the  notice  is  to  be  given 
'^  to  the  creditor  or  creditors  at  whose  suit  the  prisoner  is 
«  confined.'*  The  seventh  section  directs  thattlie  person  of 
the  debtor  so  discharged  shall  never  be  arrested  for  the 
same  debt.  The  eighth  section,  in  providing  for  giving 
notice  where  the  creditor  lives  out  of  the  state,  employs  the 
aame  limited  expression  **  of  creditors  at  whose  suit  the 
debtor  is  charged  :" — ^But  the  doubt  arose  from  the  sixth 
clause,  which  directs  the  commissioners  to  examine  into 
ttte  claims  of  all  the  creditors,  as  well  those  at  whose  suit 
the  commitment  has  taken  place,  as  of  all  others  ;  and 
provides  for  a  distribution  amongst  all  the  creditors  appear- 
ing, in  proportion  to  their  demands. 

It  seemed  at  first  view  entirely  unjust  that  where  the 
property  was  surrendered  for  the  benefit  of  all  the  credi- 
tors, any  of  them  should  be  allowed  afterwards  to  charge 
the  debtor  in  execution,  supposing  every  thing  to  have 
been  fairly  transacted  on  his  part ;  and  it  was  supposed 
the  act  intended  to  operate  like  a  bankrupt  law,  where, 

0 
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May,  iRt9.  aftcr  a  fair  surrender,  the  debtor  is  discharged  as  to  all 
Burton  creditors.  A  closer  examination  of  the  law  shews  that  it 
'^-  designed  only  to  discharge  the  debtor  in  those  cases  where 
the  creditor  appeared  and  availed  himself  of  the  notice  to 
i^ceive  a  dividend  of  the  property  ;  for  the  seventh  clause 
provides  *^  that  the  person  of  such  debtor  so  discharged 
**  shall  never  be  arrested  for  the  same  debt,"  that  is,  tlie 
debt  described  in  the  sixth  clause,  where  tlie  creditor 
appears  and  receives  a  part  of  the  distribution.  A  credi- 
tor who  has  sued,  but  has  not  charged  the  debtor  in  exe- 
cution, is  not  entitled  to  any  notice  previously  to  tiie  oath 
being  administered  to  the  insolvent ;  and  if  neglecting  the 
notice  given  by  the  commissioners  to  exhibit  his  claim,^  he 
does  not  come  in  and  accept  a  dividend,  there  seems  to  be 
nothing  in  the  act  to  restrain  liim  from  suing  out  a  Ca.  8a. 
thereafter. 

Upon  examining  the  insolvent  law  of  1749,  I  perceive 
that  the  assignment  of  the  property  was  made  only  for  the 
benefit  of  tlie  creditors  at  whose  suit  the  debtor  was  im- 
prisoned, and  none  other  creditors  were*  required  to  be 
summoned,  nor  was  the  person  of  the  debtor  discharged  as 
to  any  others,*  which  act  pursued  in  that  respect  the 
terms  of  an  insolvent  law  passed  in  England  a  few  years 
before.  The  act  under  consideration  proceeds  a  step  fur- 
ther, and  allows  all  the  creditors  to  take  benefit  from  the 
suri'ender  ;  but  if  they  elect  to  renounce  this  benefit  and 
proceed  with  their  suits,  tliey  are  at  liberty  to  do  so. 

Thus  the  case  would  stand  under  the  act  of  1773,  and 
the  effect  migtrt1»e,  that  all  the  creditors  in  succession^ 
who  did  not  choose  to  come  in  upon  the  dividend,  might 
seize  the  person  of  the  debtor,  even  after  the  fairest  sur- 
render of  his  property.  But  in  1776,  the  constitution  pro- 
vided! <*  that  the  pei*son  of  a  debtor,  where  there  is  not  a 
^*  strong  presumtion  of  fraud,  shall  not  be  confined  in  pri- 
'<  son  after  delivering  up,  bonajide,  all  Ids  estate,  real  and 
^^  |)ersoual,  for  the  use  of  his  creditors^  in  such  manner  as 

♦  S\rans,  Coll.  Sect.  4>  5,  7.  t  Sect  39, 
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^  shall  hereaffcer  be  regulated  by  law."  To  give  efficacy  ^^^^*  i^^^- 
to  this  provision,  it  was  necessary  that  a  future  legislature  Burton 
should  regulate  the  manner  in  which  a  debtor  should  sur-  .  ^'- 
render  his  property  ;  but  this  might  be  done  either  by  enact- 
ing a  new  law,  or  reinforcing  an  old  one ;  and  the  latter  me- 
thod has  been  pursued.  In  17T8,  all  acts  of  assembly  are 
put  in  force,  which  are  not  inconsistent  with  the  fi'eedom 
and  independence  of  the  state,  and  with  the  new  form  of 
government ;  and  I  take  it  to  be  a  necessary  implication, 
such  as  are  not  likewise  incompatible  with  the  constitu- 
tion then  recently  established.  The  consequence  of  this  is, 
that  the  act  of  1773,  is  in  force  so  far  as  it  regulates  the 
surrender  of  the  property  and  the  discharge  of  the  person  ; 
but  is  annulled  so  far  as  its  construction  tends  to  an  unjust, 
unnecessary  and  cruel  impriscmment  of  an  honest  but  un- 
fortunate debtor.  This  outrage  on  the  rights  of  humanity, 
falls  before  the  benign  influence  of  a  fi*ee  constitution,  and 
with  other  remnants  of  our  colonial  condition,  is  consigned 
to  the  oblivion  it  merits — ^The  applicant  is  entitled  to  his 
discharge  and  to  the  Writ  of  Supersedeas  which  he  prays 
for. 

Haix,  Judge. — ^The  applicant  in  this  case  was  impri- 
soned at  the  suit  of  Moo^e^s  executor :  Dickens  had  ob- 
tained a  judgment  against  him,  but  had  not  charged  him 
in  execution,  before  he  surrendered  his  estate  and  took  the 
oath  of  insolvency.  Dickens,  tlierefore,  stood  in  the  same 
situation  with  creditors  who  had  not  recovei-ed  judgments. 
In  both  clauses  of  the  act  of  1773,  ch.  4,  where  tlie  debtor 
is  wholly  insolvent,  or  intends  to  deliver  up  his  effects  to 
his  creditors  under  a  petition  to  Court,  notice  is  directed 
to  be  given  to  the  creditor  at  wliosc  suit  he  is  imprisoned  ; 
and  this  for  the  double  purpose  of  enabling  the  creditor  to 
appear  and  contest  the  fact  of  the  debtor's  insolvency,  and 
shewing  the  amount  of  property  he  is  entitled  to,  in  case  the 
debtor  shall  surrender  his  estate.  No  notice  is  directed  to  be 
given  to  creditors  generally  5  they  cannot  be  bound  by  a  pro- 
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Mat,  1819   ceeding  to  which  they  are  not  parties.    It  might  be  thcajr  ob« 
Burton     ^^^  ^  ^^^^  ^^^  ^^  debtor  until  his  circumstaiices  would 
V.        grow  better ;  and  they  ought  not  to  be  injured  by  otiiefs  who 
miglit  think  proper  to  proceed  against  him.    Dickens  not 
having  charged  the  debtor  in  execution,  it  was  not  necessary 
to  give  him  notice  ;  it  was  only  necessary  to  give  notice  to 
the  creditor  at  whose  suit  the  debtor  was  confined.    Whem 
the  oath  of  insolvency  is  taken,  the  insolvent  is  discharged 
from  the  debts  sued  for,  and  for  which  he  was  imprisoned. 
The  act  does  not  declare  that  he  shall  be  discharged  from 
any  more  ;  and  where  he  surrenders  his  property,  the  act 
declares,  **  tliat  the  person  of  such  debtor  so  discharged^ 
'^  shall  never  be  arrested  for  the  same  debt ;  but  the  judg- 
^^  ment  shall  be  held  to  be  fully  satisfied" — ^This  clearly 
means  the  debt  for  which  he  was  imprisoned.    It  is  true, 
after  the  debtor  is  discharged  and  Commissioners  are  ap- 
pointed, the  creditors  generally  are  to  be  notified  to  come 
in  :  but  nothing  is  said  about  their  debts  being  discharged^ 
after  receiving  their  proportion  of  the  money  for  which  thQ 
debtor's  property  was  sold  :  and  if  the  case  of  the  applicant 
depended  altogether  upon  this  act  of  the  General  Assembly^ 
I  should  feel  myself  bound  to  give  judgment  against  him. 
But  the  d9th  section  of  the  Constitution  of  this  State  de- 
clares, **  that  the  person  of  a  debtor,  where  there  is  not  a 
^'  strong  presumption  of  fraud,  shall  not  be  confined  in 
*^  prison  after  delivering  up,  bofiujidef  all  his  estate  real  and 
^*  personal,  for  the  use  of  his  creditors  in  such  manner  as 
<'  shall  hereafter  be  regulated  by  law.''    It  is  true,  that 
since  the  adoption  of  the  Constitotion,  no  law  has  been 
passed  by  the  Legislature  on  the  subject  ^  but  by  an  act 
passed  in  tlie  year  1778,  ch.  5,  the  Legislature  have  enforced 
?ll  tlie  acts  of  Assembly  in  force  before  ihe  adoption  of  the 
Constitution,  provided  they  were  not  inconsistent  with  that 
instrument :  and  it  is  believed  that  the  act  of  1773,  ch.  4, 
amongst  others,  was  thereby  enforced.    It  has  certainly 
been  in  use :  for  debtors  have  not  been  released  from  im- 
prisonment, otherwise  than  as  pointed  out  in  that  act    The 
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applicant,  having^  delivered  up  his  property  for  the  use  of  ^^^^f  1B19. 
his  creditors  and  taken  the  oath  of  insolvency,  ought  not     Burton 
to  be  confined  under  Dickens'  execution*    Let  the  Super-      .  v. 
sedeas  which  has  been  granted  in  this  case^  be  continued* 


110  CASES  ASG17E1I  AKB  BETEBMINED  »  THE 

Mat,  1819. 

The  Executors  of  Charles  James  ^ 

r.  V  From  Craven. 

"William  B.  Masters.  J 

Testator  bequeaths  negro  slaves  to  his  wife  during  her  life,  and  diiectc 
that  after  her  death  they  shall  be  set  free ;  and  enjoins  it  as  a  duly 
upon  his  executors  to  use  their  best  endeavors  to  procure  irom  Court 
a  license  to  emancipate  them.  He  then  g^ves  several  small  legacies 
to  his  nieces,  and  concludes  his  will  with  a  declaration  **  that  no  per- 
**  son  or  persons  whatever,  being  in  any  degree  related  to  him  or  hi« 
''  wife,  or  any  other  person  or  persons  whatever,  other  than  was 
"  therein  before  mentioned,  should  ever  under  any  pretence  come  in 
**  for  a  share,  or  receive  any  part  of  his  estate."  He  appoints  his  wife 
and  four  other  persons  his  executors:  his  wife  holds  tlie  negroes 
during  her  life,  and  bequeaths  them  by  her  will  to  her  niece,  whose 
husband  takes  them  into  possession,  claiming  the  absolute  property  in 
tliem.  The  surviviug  executors  of  the  testator  bring  detinue  for  the 
negroes,  and  recover,  because, 

1.  Although  by  the  policy  of  our  law,  the  ulterior  limitation  after  tbe 
wife's  life  estate  is  void,  the  entire  interest  in  the  negroes  did  not  vest 
in  her ;  she  could  not  claim  under  the  will  and  in  expren  opporiUon  to 
the  will ;  and  here  there  were  express  words  of  exclusion  as  to  any 
other  interest  than  one  for  life.  And  her  interest  as  one  of  those 
among  whom  the  residue  of  the  estate  undisposed  of  by  the  will  was 
to  be  dirided,  was  not  such  an  interest  before  the  assent  of  the  exe- 
cutors, as  vested  a  legal  title  in  her  legatee.  As  to  the  assent  of  the 
executors,  it  was  in  this,  as  in  all  other  cases,  co-extenrive  with  the 
legacy.  Where  there  is  no  remainder,  the  assent  enures  to  the  bene- 
fit of  the  particular  tenant  only ;  and  the  executors  are  entitled  to  the 
possession  of  the  chattel  again,  to  perform  the  other  trusts  of  their 
office. 

%  The  clause  of  the  will  excluding  all  persons  from  a  beneficial  interest 
in  the  negroes  after  the  life  estate  of  the  wife,  does  not  afifect  the  inte- 
rest of  the  Plaintiffs  as  executors  or  trustees,  nor  the  interest  arising 
from  their  office  of  executors,  which  is  necessaxy  to  perform  the  trusts 
of  the  will  or  the  trusts  raised  by  law. 

A  legacy  cannot  be  claimed  under  a  will  in  express  opposition  to  the 
plain  intention  of  the  testator.  But  the  next  of  kin  can  take  in  express 
oppoffltion  to  the  words  of  the  will ;  for  they  take  Ander  the  law,  and 
not  under  the  will. 

Charles  James  being  possessed  of  sundry  negro  slaves^ 
made  and  published  Us  last  will^  and  therein  bequeathed 
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to  his  wife  Comfort  James^  all  his  estate  during  her  *'ay,  1819. 
natural  life ;  and  after  her  death  he  directed  all  his  negro  j^j^^g*  £^„ 
slaves  to  be  emancipated,  declaring  that  he  wished  to  give  v- 
to  them  their  freedom  as  a  reward  for  their  faithful  and 
meritorious  services;  and  he  requested  his  executors  to 
use  their  utmost  endeavors  with  the  County  Court  of 
Craven  to  obtain  a  license  to  emancipate  them.  He  gave 
several  small  articles  of  his  estate  to  his  nieces,  and 
declared,  at  the  conclusion  of  his  will,  <<  that  no  person  or 
*^  persons  whatever,  being  in  any  degree  related  to  him  or 
^<  his  wife,  or  any  other  person  or  persons  whatever,  other 
'^  than  was  therein  before  mentioned,  should  ever,  under 
^'  any  pretence,  come  in  for  a  share  or  receive  any  part  of 
*^  his  estate."  He  then  appointed  his  wife  and  the  Plain* 
tiffs  in  this  suit  his  executors.  Comfort  James,  the 
mdow,  with  the  assent  of  her  co-executors,  took  the  negro 
slaves  into  her  possesaion  as  legatee,  and  kept  them  during 
her  life.  She  died  -on  the  6th  day  of  January,  1816^ 
having,  by  her  last  will,  given  and  bequeathed  all  her 
property  to  Polly,  the  wife  of  the  Defendant,  whom  sho 
appointed  her  executrix.  The  Defendant  took  the  negroes 
into  his  possession^  and  thereupon  the  Plaintiffs,  who  are 
the  surviving  executors  of  Charles  James,  brought  an 
action  of  detinue  to  recover  them ;  and  it  was  referred  to 
this  Court  to  decide  whether  they  be  entitled  to  recover. 

Oaston,  for  tiie  Defendant. — On  the  death  of  Charles 
Jamesy  the  slaves  became  at  law  the  property  of  theexecu- 
tors :  They,  however,  took  as  mere  trustees,  and  the  en- 
quiry is,  for  whom  did  they  take,  and  upon  what  trusts  i 
The  will  is  explicit  that  the  wife  shall  have  them  for  her 
life,  and  after  her  death  that  they  shall  be  free.  The  exe- 
cutors are  not  to  be  their  owners  ;  but  their  guardiansji 
agents,  and  solicitors  of  their  freedom.  No  other  persons 
shall  be  their  owners  ;  they  are  to  be  free  under  the  tutil- 
iage  and  protection  of  the  executors.    This  is  foHidden  by 
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Mat,  1819.  the  policy  of  our  lawsy  and  the  whole  of  tliia  dispositioii 

James' Ex'rs  ^^^  ^^^  wife's  death,  is  illegal  and  void.* 

V.  On  what  trusts  then  does  the  law  say  the  executors 

^^"'  take  the  legal  estate  ?  Equity  follows  the  law  and  puts 
the  same  construction  on  trusts  as  on  legal  estates.  Anci- 
ently,  a  bequest  for  life  of  a  chattel  interest  amounted  to  so 
absolute  a  disposition  as  to  invalidate  any  further  limita- 
tion thereof  after  the  legatee's  death.f  In  a  devise  of  tbe 
profits  of  a  tem  to  one  for  life,  and  after  his  decease  to 
another,  he  in  remainder  assigned  during  tlie  life  of  the 
first  devisee,  and  the  assignment  was  adjudged  void,  for 
that  he  had  but  a  possibility.  Cited  in  Fulwood's  case4 
A  distinction  was  afterwards  taken  in  favor  of  such  an  ulte- 
rior limitation,  where  the  beiiuest  for  life  had  been  of  the 
nse  onlj,  of  the  chattel.^  It  was  afterwards  held  that 
where  the  chattel  itself  was  given  for  life  with  a  limitation 
over,  in  order  to  support  the  limitation  the  will  should  be 
construed  as  though  the  use  only  had  been  given  in  the 
first  instance.||  it  would  seem  also  that  where  a  liraitatloH 
has  been  made  for  life,  of  a  ehattel  real,  and  no  dii^iositloA 
thereof  thereafter,  it  was  held  that  a  possibility  of  reverter 
was  left  in  the  executors  of  the  testator  :^  tor  the  law 
there,  is,  that  all  not  given  away  by  the  will  shall  vest  in 
the  executor  beneficially,  unless  an  intent  appear  to  ex- 
clude him.  Wherever  an  intent  to  exclude  him  appears^ 
he  shall  be  barred  from  taking  beneficially  and  be  con- 
verted into  a  mere  trustee.  If  an  executor  have  a  legacy 
and  there  be  no  next  of  kin^  he  shall  be  a  ti*ustee  for  the 
crown.** 

But  a  bequest  of  a  chattel  for  life,  or  for  a  day,  or  an 
hour,  is  still  held  to  be  a  disposition  of  tlie  whole  interest 

♦  Ha3rwood  v.  Craven's  cx'r. 

t  RoU.  Ab.  610.  Bro.  Ab.  335  PI.  17. 1  Dyer  7. 

*  4  Co.  66. 

§  Ld.  Hastings  v,  Douglas,  Cro.  Car.  346. 

I  Mathcw  Manning's  case,  8  Co.  Uep.  187.  Lunpet's  case.  10  Id.  47. 

llSalk.231. 

«  Toller  270. 1  Bro.  Ch.  211. 
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thereiiiy  whem  tiie  ulterior  limitations  are  void,  and  it  is  Mat,  1819. 
the  testators  intention  to  dispose  from  his  executors.*    In     ^T"*^ 
liie  present  .case,  the  ulterior  limitation  being  Yoid,  the        v. 
whole  benelBcial  interest  in  the  sl^es  passed  to  tlie  legatee    M"^^- 
for  life,  ..under  whom  the  Defendant  claims. .  Upon  the 
assent  of  the  execotbrs  i^e  whole  .beneficial  interest  given 
by  the  testator,  is  converted  into  a  legal  ownership.! 

Hendebsof,  Judge,  delivered  the  opinion  of  the  Cgurt. 

The  fundamental  rule  in  the  cohstruction  of  wills  is, 
that  the  intention  of  the  testator,  if  not  inconsistent  with 
the.  law,  shall  prevail ;  and  all  arti&ciat  rules  have  that 
object  in  view  ;  and  aU>  the  cases  cited  by  the  Defeiriant's 
counsel  and  relied  on  in  this  caae^  are  bottomed  upon  ttiat 
rule.  Aswhere  an  estate  is  given  to  one  for  life,  \bith  a 
remainder  that  is  Toid,  and  the  executor  is  exciiidcd,  it 
raises .  a  prosumptiDii .  that  the  degatee  for  life  shall  faavf 
the  whole,  interest,  because  there  is  none  other  mentioned 
in  tiie  will  to  take,  a£ter  the  determination  of  the  life  estatq. 
But  1  cansMit  imagine  a  case*  where  ,a  legacy  can  be 
claimed  utider  a  wilU  in  express  opposition  to  the  plain 
intention  of  the  testator.  It  is  a  Qoutradlctlon  in  t^nns. 
But  tihere  are  many  caaesif  where  the  next  of  .kin.  take  in 
express  opposition  to  the  words  of  a  will ;  there  they  take 
as  next  of  kin  und^  the  law,  and  not  under  the  wjyyi.  For 
the  rigbt'of  the  next  of  kin  is  defeated  only  by. a  su^titu- 
Hxm  of  some  person  to  take  in  thioir  place,  and  not  by  a 
.declaration  tlMht  ihey  shall  not  take.  As  if  a  man  by  his 
will  were  to  declane,  that  his  n^t  of  kin  should  have  no 
part  .of.  Us  .estate,  Bjqfd.zipt  direct,  who  should  take  :  tlie 
next  of  kiti.^ould/take^<  not  under  tbewill,  but  under  the 
law.  Tbe.iwlfe's  claim  in  this  case  i«  under  the  will,  that 
is,  that  her  life  estate  shall  be  e^viended  uUo  an  abeohUeinkr" 
utf  heeaM$§  the  uUerm  limitatUmS  <tre  Tpul,  a^id  the  executors 

♦  1  p.  Wms.  660.  2  Feame  276,  7-8,-374^  S^,  CniiBc,  (title  Devise) 
di.  11,  576,  7-8-9,  Powell's  Swinbutiie  I  vol.  258.  7  East.  269,  274. 
t  Plow.  549. 1  Stxa.  70.  4  Co.  286.  3  Efist.  120. 

P 
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Mat,  1819.  are  excluded  ;  whicfa  might  raiie  a  possible  flBtmt  ist  ter 
,  ^  :  ~,    favor,  were  it  not  that  there  are  worAs  iaiflie  tmUiaec* 

-James  liiX  rs 

V.  press  opposition  to  such  claim.  And  /nlthwfi^  «he  iriH 
^'"'^"*  take  part  as  one  of  the  digti»ibuteeft,  'sbe  vSil  itidGB  mufhiiig 
as  legiatee.  Thei^fbre  she  had  nothing  to  bt^puMith  to  the 
«  defendant ;  for  lier  interest,  as  one  of  those  amoi^  ^whoM 
the  residue  of  the  estate  undisposed  of  hy  tiie  vriHk  w9b  i^ 
be  divided,  was  not  such  an  interest  before  the  assent  of 
the  executors,  as  vei?ted  a  legal  trtle  in  'lier  ilegatee. 

Nest,  as  to  the  right  of  the  exeeiitors.  jythough  nil  1m^ 
neficial  interest  may  be  .taken  bom  tfiem  iigr  Ae  srill,  ?du8 
does  not  aflfect  their  intprei^  .as  exeoutore  or  inistees,  or 
•that  interest  arising  from  their  oflloe  of  executors,  iwWck 
is  necessary  to  perform  the  trusts  of  the  ivvfll,  «r  tiie  isoa^ 
raised  by  law.  They  therefore  are  entitbd  toihe  posBes*- 
sion  of  the  negroes  ^  nor  ^11  the  assent  gi»ett  to  'the  dife 
estate,  debar  them  ihnn  regaining  the  possessioni.  Jok 
assent  to  a  legacy  passes  an  interest  conextensiTe  with  fliat 
•legacy  I  and  where  there  ds  alegaqf  to-ooe^fbrlifeor  yuMUPS, 
with  a  remainder,  an  assent  to  the  kgaoj^toHieparttcalar 
tenant,  is  an  asseivt  tothe  person  4n  ^enAlnder,  «eco]4iii^ 
to  the  English  law^  for  Aey  both,  in  law,  jconstiliite  ^Imt 
one  legacy.  But  where  there  isno  remaindar,  the  assent 
enures  to  tlie  benefit  of  the  particular tenasitondy  {  ^Midlttm 
executor  has  a  ri^rt  to  the  possesmn  4)f 'the^cbaitel  -agafab 
to  perform  the  other  trusts  of  his  office.  SbLsi^doGtrine  is 
illustrated  by  the  decision  of  liiis-Cottit  teth^  caseof  >Dm- 
woodi^^s^Lecutorsv.  Carrington,*  if  tt  needed  illttslration^ 

In  what  manncor  the  executors  are  toidtspo^^aftthe  pro- 
perty,as  not,  nor  can  it  be  broughtteforertfieOaQrtin 4ha 
present  action,  howvrer  much  HinuQt.be  AesiredHby' those 
•interested  in  the  question  ^  they  hre  not  parties  to  this^nit, 
and  their  rights  cannot  beiKljadioated. 

The  Court aredf^c^iMmi  thattfie VlaiiitM^ ftM^Mtideil 
to  recover. 


aVFHEBa  009JVP  OF  iroiurs-eAsaiiijrA^ 


Alice  HanodTtoo^  Ex'x  of  Ferdinand  Hamilton  1    jw^i 
Jmms  Sh«KMn4,  A4ta^  of  (Miver  Sttith.    jW«^y»«^' 


In  an  action  qh  the  case  to  recover  damages  for  a  fraud  in  the  sale  of  a 
Land  Warrant,  the  Defendant  pleaded  the  statute  of  limitations ;  to 
which  plea  the  Plamtiff  replied  specially,  that  the  fraud  was  not  disco- 

-  versd^  until  wiflnn  threo  yean  next  before  the  bringing  of  the  suit.-^ 
BepficaHion  oTerrnled  and  plea  suftwned. 

The  cause  of  action  accrued  when  the  fi&ud  was  committed ;  and  three 
yean  having  run  from  that  time  before  the  bringing  of  the  suit,  the 
FlaintiiTis  barred ;  for  he  is  not  within  any  of  the  savings  of  the  statute. 

file  common  saying,  that  the  statute  of  limitations  does  not  run  where 
Hiere  IS  a  fniul  of  a  trust,  is  founded  in  mistake.  Where  there  b  a 
fure  tmsty  in  which  £quity  esercises  exclusiye  jurisdiction,  or  where 
there  i»afraud»  in  whieh  Equity  exercises  the  like  jurisdiction,  the 
Court  of  Equit}'  will  pennit,  or  not,  at  its  discretion,  lapse  of  time  to  bar 
an  investigation.  That  Court  is  bound  by  no  statute  on  the  subject ;  for 
the  tubject  matter  is  not  one  of  the  cases  barred  by  the  statute  of  limi« 
tadiDiiB.  K  ta  a  purer  fiquity»  not  within  the  letter  or  spirit  of  the  sta- 
tute. But  if  it  were  on  a  subject  matter  cogfnizable  at  law,  and  within 
the  cases  provided  for  in  the  statute,  that  statute  is  as  poffitive  a  bar  in 
a  Court  of  Equity,  as  in  a  Court  of  Law.  The  maxim  is,  not  that  Equity 
respects  time,  but  that  Equity  follows  the  Law. 

TUb  waA  an  action  on  the  case  to  recover  damages  for 
a  fraud  in  tiie  sale  of  a  land  warrant.  Tbe  Plaintiff  ofiered 
in  evidence^  a  deed  proved  to  have  been  axecutedby  Smitli, 
conveying  to  Ferdinand  Hamilton  ^'  all  his  right,  title  and 
'^  intercut  in  a  land  warrant  transferred  to  Nancy  Shep-> 
<^  perd^  for  640  acres  of  land.  No.  1751^  wMch  was  sop* 
^'  posed  to  be  in  the  Secretary's  office  in*  the  State  of  Norths 
**  Caiolina  ^  which  warrant  was  for  lands  on  the  Cumber- 
'<  la&d  JGUver^  above  the  mouth  of  Roaring  River  :"  This 
deed  purported  to  convey  the  right  of  Smith  and  of  Nancy 
Shqiperd^  whom  he  had  married,  and  was  dated  4th  June, 
1806^  On  this  deed  was  endorsed  a  certificate  of  Regis- 
tration in  Jacl^n^  County,.  Tennessee ;  but  there  was  no 
other  evidence  that  the  cc^tration  was  an  official  act. 
The  words  and  figures  "  640  acres,  No.  1751,"  were  inter- 
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>iAY,  1819,  lined  after  the  deed  was  executed,  and  in  the  absence  of 
ExVofHa-  Smitli    To  account  for  this  interlineation^  the  Plaintiff 

milton     prodnced  a  letter  written  by  Smith  to  Hamilton,  in  which 

•I 

Adm'r  of  ^^  informed  Hamilton  that  the  No.  of  the  warrant  sold  to 
Smith,  hinj  ^jifl  1751,  and  that  he  mi^^ht  insert  that  No.  in  the 
deed.  Other  evidence  was  also  offered  shewing  that  Smith 
had  sold  a  land  warrant  to  Hamilton,  and  specially  point- 
ing out  its  location,  which  as  described  by  him  and  in  the 
deed,  and  in  the  note  hereafter  mentioned,  would  cover  the 
land  on  which  Hamilton  lived.  This  note  was  pven  to 
Smith  by  Hamilton,  to  secure  the  residue  of  the  pui*chase 
money,  and  was  produced  by  theDifendant  under  a  notice 
from  the  Plaintiff.  In  tiiis  note,  the  lands  were  described 
as  lying  **  on  Cumberland  River,  at  the  upper  end  of  the 
**  first  bluff  above  the  mouth  of  the  first  big  Creek  above 
*^  tlie  mouth  of  Roai*ing  River" — and  the  wairant  as  being 
located  on  tlie  19th  February,  1787. 

The  Plaintiff  then  proved,  thaton  the  24ih  January,  1786, 
the  warrant  No.  1751,  was  located  on  the  east  fork  of 
Stone's  River ;  and  that  after  the  marriage  of  Smith  with 
Nancy  Shepperd,  a  grant  issued  to  her  from  the  State  of 
North-Carolina  for  these  lands.    That  previously  to  the 
sale  to  Hamilton,  to  wit,  on  the  25th  January,  1798,  Smith 
and  his  wife  sold  the  lands  so  granted  to  her  to  John  Graj 
Blount.    Their  deed  to  Blount,  the  execution  of  which  wa» 
proved  on  the  trial,  was  acknowledged  in  Pitt  County 
Court,  by  Smith,  and  the  privy  examination  of  his  wif6 
taken.    There  was  also  a  certificate  of  the  presiding  Jus- 
tice of  the  Court,  fliat  George  Evans,  who  attested  the* 
probate,  was  Clerk  of  the  Court    A  certificate  of  regis- 
tration in  Sumner  County,  in  Tennessee,  was  endorsed  oh 
the  deed  ;  but  there  w^as  no  other  evidence  that  the  regis- 
tration in  Tennessee  was  an  ofllcial  act    This  suit  was 
instituted  in  November,  1811 ;  and  it  appeared  that  the 
Plaintiff  had  not  discovered  the  alleged  fraud  until  a  year 
before  the  suit  was  brought.    Smith  died,  and  the  admin- 
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istrator  qualified  more  than  two  years  before  the  bringiiig  ^^^^  ^^^^ 
of  this  suit 

The  Defendant  pleaded  '*  the  general  issue,  the  act  of 
I789y  and  the  statute  of  limitations.'' 

On  the  first  plea,  it  was  insisted,  1st.  That  Hamilton,  by 
inserting  tlie  figures  and  word  **  640  acres"  in  Smith's 
deed,  had  so  vitiated  it  that  the  Jury  should  not  regard  it, 
nor  enquire  whether  ^uch  an  insertion  was  made  with  a 
flraudalent  intent  or  not ;  and  of  this  opinion  was  the  Judge 
before  whom  the  case  was  tried  :  but  he  directed  the  Jury 
that  if,  from  any  other  evidence  in  the  case,  it  appeared 
satisfactorily  to  them  tllat  a  sale  had  been  made,  they  were 
at  liberty  to  regard  such  e\idence.  2d,  That  it  did  not 
judicially  appear  that  the  deed  from  Smith  to  Hamilton,  and 
the  deed  (i*om  Smith  and  wife  to  Blount,  had  been  regis- 
tered. But  no  evidence- was  ofiered  that  by  the  laws  of 
Tennessee,  registrati<m  was  necessary. 

To  support  the  plea  of  the  act  of  17.89,  the  Defendant 
proved  that  Smith  ^td  in  August,  1807,  and  .that  in  the 
next  month,  the  Defendant  having  taken  out  letters  of  ad- 
mimstration  on  his  estate,  advertised  at  the  court-house 
and  two  other  public  places  in  the  county  where  Smith  had 
usually  resided  next  before  his  death,  for  creditors  to  pre* 
9mi  their  claims  or  that  they  would  be  barred.  To  this 
plea  there  was  a  replication :  and  the  Judge  instructed  the 
Jury  that  the  Defendant  had  done  all  that  was  required  of 
him  by  the  act  of  ir89,  and  that  the  Plaintifi*  was  barred. 
'  As  to  the  plea  of  the  statute  of  limitations,  that  the  suit 
had  not  been  brought  within  three  years  after  the  cause  of 
action  accrued,'  the  Plaintiff  r^ied  specially,  that  the 
fraud  was  not  discovered  untif  ,  and  that  this  suit  was 
birougfat  within  three  years  after  the  discovery-*and  on  this 
point  the  Judge  iiistracted  the  Jury,  that  if  lliey  weresatis- 
ied  of  the  faOti,  the  replication  was  good. 

The  Jury  found  for  the  Plaintiff  ^  and  a  new  trial  was 
ihoved  for,  Ist,' Because  the  deeds  did  not  judicially  appear 
tahave  been  registered.  2dly,  Because  the  Jury  found  con- 
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TUKTriSiO.  trarj  1k>  ike  charge  of  the  Court  upoRtiie'  fkttoi  tiie^aet: 
of  1789. 
The  motion' fdr  si  new  tpiill  waft  dMtto'tJii&Coaftj^  and 
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HfiNirERsonv  Jodge^  delivered  the  opinion  of  the*  Court. 

It  is  umiei[;e99ary  te  decide  any  oilier  poilit  ht  thuf  caM 
than  the  statute  of  IbaitadSums*  More  than  three  featsloA 
elapsed  from  the  time  the  cwasi  off  actioir  aceriied,  to*  the 
bringing  of  this  suit,  and  the  Plaintiff  is  Mb  withitt  aUff  ol! 
the  saving?  of  the  a<it.  But  he  alleges^  tii«t  thili*  waif  at 
iracnsflction  fotmded  in  fraad^  and  thai  he  hroufg^  the 
axjtixm  within  hss  than  three  yestny  after  he  mude  the  di»» 
coverj^  Were  it  not  for  the  diiBcukf  of  ascertaimiig  the 
iiauct,  when  the  discovery  waa  made»  and  we  weve  if0^ 
legislating  on  the  dnhject  iosttftad  6f  expounding  the  la/^^ 
we  mt^t  make  such  an  eaiceptioii.  Bat  it  la  not  in  the 
act,  nor  is  there  any  thing  like  it ;  and  we  cannot  put  it 
there*    It  is  neither  in  its  kttdr  Aor  a^rit. 

But  it  is  saidy  the  statute  of  UutitlrtiMs  does  not  ru* 
where  there  is  a  fraud  or  trust;  It  is  tmei  where  them  ie 
a  pnrie  trust,  in  which  case  EUpuity  has  e»;lusive  jurisdjc^ 
tioii,  also  in  calses  where  there  is  a  Grand  in  which  Eqoily 
has  the  Mko  jorisdictiolk^  the  Courts  of  Equity  WiK  pcnait 
01^  not,  at  its  discretioiiy  lapse  of  tfane  to  bar  an  in^^eotigt^ 
lion  :  but  that  Coiirt  is  bound  by  no  statute  on>  tb^  sub- 
ject ;  for  the  stdject  rHotter  is  not  one  oi  the  caseo  bovred. 
by  the  Statute  oC  limitettona.  It  is  a  pure  Eqmisfp  not 
within  tlie  letter  (H*  6ffbnt  of  the  act  It  is  neitber  an 
action  on  the  case,  nor  any  ottMr  action  mMtioiied  ki  tha( 
statute ;  not  does  it  eMrace  the  subject  matter  of  any 
such  action.  The  Court  is  iSree,  thMtferet  to  esarcise  te 
didcreti6tt  in  the  application  of  the  maxim  in  Equi^ 
respecting  tine.  But  if  it  were  mt  a  suiyect  matter  cajg^ 
nizable  at  law,  and  within  the  eMes  provided  for  in  the 
act  of  limitations*  that  ect  i&  as  peaitiire  a  bm  in  a  Coiirt 
of  Equity,  as  in  a  Court  of  Law.  For  the  maxim  is^  mufe 
tlmt  Equity  respects  time,  but  that  Equity  fi»Uows  flie 


law.    <k  08  ^Suom  .these  mks  iu  EquHjr  Aat  aiC(i»qLon  aay*  Hav»  -^^^^ 
kig  has  gone  Abioadt  ithai  the,clatiite  of  iimitattons  jdoes    ]^^ 
juit  vun  vfliere  ihore  is  jl  tciifit  or  a  dbaud  :  and  JiaAge    _  -v, 
^iUiains  flaiidt.on  the  iiendi  «uire  than  once.    But  k  lia 
9«r7 '  clear /tluBtdt  was  a  mialBke.    For,  except  la  case  ia 
MaaaaduisettB,  and  .a  Jew  md.pfiuB  cases  in  this  atate^not 
It  .case  can  :he  found  <Mfiicre  such  -k  ride  is  eatalflished  ;  Jior 
do  I  :kiiow  haw  any  ahonld  :be  e^^poded*    Wfaen^he  .words 
of  ttheracttfUid  of  its.Bavlngs  <ane  so  expUoity  we  jbisc  not  at 
libertjf  toiravel  out  of  them.    The  Court  are  tborafore  of 
iipiiMLOn^'ihat  the  jruleibr  a  oew  trifd  should  be  jnade  abso- 

ime. 


Owen  CUntonl 

V.  I  Fram  Robeson. 

Koab  Merc^.  3 

A,  agrees  to  deliver  to  B,  certa'm^^eciftctrtkkflFbyia  {WCtiduJbinJay,  io^* 
which  B  agrees  to  pay  him  a  certain  price,  A.  neglects  to  deliver 
;theiiiy  for  which  he  is  sued.  Although  upon  the  trial  it  do  not  appear 
"thai  B  has  sustained  any  actual  damage,  he  is  entitled  to  recover  nomi- 
nal damages. 

fmt  the  brMMii  of4dl  iVaJid  c^atmct^.^heQ  prov^^  lp^thei#i\iB&|c<^  of  a 
fJuQr>  the  law  requires  .damages  U>  be  assessed. 

•-  '^Difs  was  anaetioif  on  tiiecase,  founOeditpon  tlie^iider- 
Wkfai^^^'^^Btfendant  to  ddirer  to-theiPkintifi^ve  hun- 
dred tar  <faarr6lB  iiyti  particular  day.  The  Befendani 
pleaAedy  wm^mtmprit ;  and  upon  tlie'tpial,  it  appeared  in 
evitence'that  the  defendant,  in  the'fall  of  the  y^ar  t7l5, 
ft^rreedHx)  deliver'to  the  Plaintiff  by  the«rsttlay  of 'March 
tiiennext ensain^, '*vehundrcd  tar  barrdsj  for  each  of 
which  flic  Blaintiff  agreed  to  pay  him,  upon  the  di^Hvery  of 
ihe  barrels,  thirty 41  ve  cents.  The  Plaintiff  haU  prepared 
seyeral^tar Icilns  ready  tor  bumingbytheiirst  of  March, 
tseept  as'to  the  logging  and  turfing  of  *them,  whieh'kihis 
would  have  yielded  several  hundred  barrels  of  tar,  but  net 


Mercer. 
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Mat,  1819.  as  many  as  five  hundred*  The  Defendant  failed  tu  deliver 
Clinton  ^^  barrels,  or  any  of  them,  by  liie  first  day  of  March,  nor 
'o,  did  he  deliver  them  afterwards.  The  Plaintiff  did'  not 
apply  for  them,  nor  offer  to  pay  the  Defendant  for  them, 
until  some  time  in  May  fi)liowing,  when  he  went  to  the 
Defendant's  house  to  demand  the  barrels,  and  the  .Defen- 
dant being  from  home,  he  informed  the  Defendant's  wife 
that  he  had  come  to  demand  the  barrels.  The  price  of  tar 
during  the  month  of  March,  was  one  doUar  and  forty  ceiits 
per  barrel :  It  soon  afterwards  fell  to  one  dollar,  and  con- 
tinued at  that  price  for  a  considerable  time.  The  Court 
instructed  the  Jury,  that  if  they  believed  the  Plaintiff  had 
not  sustained  any  damage  by  the  failure  of  the  Defendant 
to  deliver  the  bairels  by  the  first  day  of  March,  they  might 
find  a  verdict  for  the  Defendant.  If  tliey  were  of  opinion 
that  he  had  sustained  any  damage,  they  should  find  for  the 
Plaintiff.  The  Jury  found  for  the  Defendant  ;^and  a  rule 
was  obtained  to  shew  cause  why  a  new  trial  should  not  bie 
granted,  on  the  ground  of  misdii*ection  by  the  Court ;  which 
rule  was  sent  to  this  Court,  and 

Taylor,  Chief- Justice,  delivered  the  opinion  of  liie 
Court : 

For  the  breach  of  all  valid  contracts,  v^en  proved  to  thB 
satisfaction  of  a  Jury,  the  law  requii*es  damages  to  be 
assessed;  which  are  greater  or  less,  according  tQ  the  injiiry 
sustained  by  the  party.  But  whenever  a  non-^per^rn^anoe 
is  established,  although  no  real  loss  be  proved, .n^n^ijual 
damages,  at  least,  ought  to  be  given.  The  Court  (caan(|t» 
therefore,  approve  of  the  instructions  given  by  th^  Jndge 
to  the  Jury,  that  if  they  believed  the  Plaintiff  had  not  really 
sustained  any  damage  by  the  failure  on  the  part  of  tbeDe* 
fendant  to  deliver  the  barrels  on  the  day,  tiioy  m|ght  fifid 
a  verdict  for  the  Defendant.  On  the  contrary, '  the  Juiy 
wei-e  bound  to  find  a  verdict  for  the  Plaintifi'  upon  a^breaek 
of  the  contract  being  established.  The  rule  for  a  new  tral 
must  be  made  absolute. 
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The  State     1 

V.  iFromPitt 

James  Barrow.  J 

A  man  chai|^  as  patati?e  ftther  of  a  bastard  child,  ia  at  liberty  to  shew 
that  the  mother  of  the  child  is  of  nuxed  blood,  and  within  the  fourth 
degree,,  and  therefore  excluded  by  the  act  of  Asaembly  from  swearing 
against  him. 

The  County  Court  cannot  chaige  a  man  with  the  maintenance  of  a  bas- 
tard, where  it  appears  to  them,  that  the  magistrates  who  took  the  eza* 
mination  of  the  woman,  have  proceeded  against  law,  in  the  judgment 
they  have  formed. 

Wheneyer  a  special  power  is  giren  to  a  Justice  of  the  Peace,  by  statute, 
to  convict  an  offender  in  a  summaiy  way,  without  a  trial  by  Jury,  he 
must  strictly  punnie  that  power. 

When  a  tnal  by  Juiy  is  dispensed  with,  the  Justice  must  nevertheless 
observe  the  course  of  the  common  law  in  triab ;  he  must  give  notice  to 
the  party  of  the  charge  rused  against  him,  and  give  him  an  opportu- 
nity of  maldng  defence.  The  evidence  against  him  roust  be  such  as 
the  common  law  approves  o^  unless  the  statute  specially  directs  other- 


The  facts  of  this  case  are  set  forth  in  the  opinion  of  the 
Court  delivered  by 

Tatxob,  Chief-Justice« — ^The  Defendant  was  charged  as 
^tative  father  of  a  bastard  chiJd^  and  bound  for  his  appear- 
ance at  the  County  Court ;  where  he  moved  for  leave  to 
^eady  that  the  woman^  who  had  charged  him  upon  oath 
with  being  the  fatiier  of  the  child^  was  of  mixed  bloody 
within  the  fourth  degree^  and  that  she  ought  not  to  swear 
against  him. 

The  motion  was  overruled,  and  the  Defendant  appealed 
to  the  Superior  Court,  and  the  motion  has  been  sent  here 
for  our  opinion. 

The  only  purpose  for  which  the  party  was  bound  over  to 
tte  County  Court  under  the  act  of  174 1 ,  was,  that  he  mi^t 
be  diarged  with  the  maintenance  of  the  child,  as  that  Court 
might  direct  Bui  as  this  mode  of  proceeding  was  liable 
to  abusoy  and  a»  innocent  man  might  bo  made  liable  con- 


Barrow. 
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Mat,  1819.  Cius've'y  by  the  oath  of  the  woman,  the  act  of  1814  entitled 
The  State  ^®  P^rty  to  have  an  issue  made  up,  to  try  whether  he  bo 
V.  the  father  of  the  child ;  upon  wliich  issue,  the  examination 
of  the  woman,  returned  to  Coui*t,  shall  be  prima  Jade  evi- 
dence only,  against  the  accused.  If  it  be  true,  that  this 
Defendant  has  been  adjudged  the  father  upon  incompetent 
testimony,  and  he  avail  himself  of  the  first  opportunity  he 
has,  of  making  the  objection  known  to  tlie  Court,  it  is  right 
ihat  he  should  be  heard.  If  an  issq^e  were  made  up,  and 
the  fact  alleged  by  him  proved,  the  examination  could  not 
be  read  in  evidence  against  him ;  and  to  such  issue  he  is 
entitled  by  the  act  To  object  to  the  testimony^  is  in  effect, 
to  apply  for  an  issue  i  and  is  in  substance,  to  deny  that 
he  has  been  properly  adjudged  to  be  the  father;  and 
to  ask  for  a  re-examination  on  that  fact.  But  indepen- 
dently of  the  act  of  1 814,  it  is  apprehended  that  the  County 
Court  cannot  rightfully  charge  a  person  with  the  mainte- 
nance, if  it  appear  to  them  that  the  magistrates  have  pro- 
ceeded against  law,  in  flie  judgment  they  have  formed. 
Wherever  a  special  pow^  is  given  to  a  Justice  of  the 
Peace  by  a  statute,  to  convict  an  offender  in  a  summary 
manner,  witliout  a  trial  by  Jury,  he  must  strictly  pursue 
that  power ;  otherwise  the  common  law  will  break  in  upon 
him  and  level  all  his  proceedings.  When  a  trial  by  Jury 
is  dispensed  with,  he  must  nevertheless  observe  the  course 
of  the  common  law  in  trials,  raise  a  charge,  give  notice  to 
the  party,  and  an  opportunity  to  make  his  defence.  The 
evidence  against  him  must  be  such  as  the  common  law  ap- 
proves of,  unless  the  statute  specially  directs  other\iise. 
It  Is  the  opinion  of  the  Court,  that  this  case  be  remanded 
to  the  County  Court,  that  an  issue  be  made  up  under  the 
act  of  1814,  and  the  Defendant  be  at  liberty  to  allege  and 
pi*ove  the  incompetency  of  tlie  witness. 


svnu&BfB  oormx  ov  itorth^cajkoxika.  H.i 

The  State      1 

r.  y  From  Wayne 

Joflbua  Ammons*  J 

lodictnieiit  for  perjury  chmrged  that  at  a  ccrtidn  Court  of  Pleas  and  Quar- 
ter Sessions,  h^ld  for  the  County  of  Wayne,  on  the  third  Monday  of 
November,  1816,  a  certain  i$9ue  dul^  Jmned  in  the  said  Court  between 
A  and  B,  in  a, certain  plea  of  trespass  on  the  case  upon  promises,  in 
which  the  said  A  was  Plsintiff  and  the  said  B  was  Defendant^  came  on 
to  be  tzied  \  and  that  upon  the  trial  of  Mtdd  isme  $o  jtined^  C  was  eziu 
mined  as  a  witness,  and  committed  the  perjuxy  set  forth  in  the  indict- 
ment.  The  transcript  of  the  record  of  this  suit,  offered  in  evidence 
upon  the  trial  of  the  indictment,  did  not  show  that  any  unte  had 
been  Joined.    The  Defendant  was  convicted,  and  a  new  trial  granted, 

•  upon  the  ground  that  tiie  transcript  of  the  record  did  not  support  the 
.  diutfge  in  the  indicto^nt* 
In  an  indictment  for  perjury*  it  is  necessary  to  set  forth  that  the  oath  was 

•  taken  in  some  Judicial  proceeding,  before  a  competent  jurisdiction,  and 
upon  a  point  material  to  the  issue  depending  $  and  by  the  common 
lawy  it  was  necessary  to  set  forth  the  recovd  of  the  cause  wherein  the 

.*  pvijury  alleged  is  chaifped  to  have  been  committed;  to  prove  oi[i  the 
tiial  that  there  is  such. a  record,  by  producing  it,  or  a  certified  copy 
thereof}  and  when  produced,  it  must  agree  with  that  set  forth  in  the 

.  indictment^  without  any  mateiial  Tariance. 

Since  the  act  of  X79X,  ch.  T,  it  is  not  necessary  to  set  forth  the  record  of 
the  cause*  inthe  indictment:  But  if  it  be  recited,  the  recital  must  be 
correct,  or  the  prosecution  must  fail. 

Tke  Defendant  was  indicted  for  perjury,  committed  in 
Wayne  County  Courty  upon  the  trial  of  a  suit  between 
7ohn  Ammon»  and  Ik^Pt  G.  Green.  The  indictment 
was  as  follows  :  to  wit,  * 

«  JKktfe  p/«V«r#A.  GotsImm,  ^  Superior  Court  of  Law,  the  first  Monday  after 
Wayne  Cmnty,  S     the  fourth  Monday  of  March,  A.  D.  1817. 

**  The  ^uMfii  lor  the  State»  upon  thev  oath  pre^snt,  that  at  a  Court  oF 
"  Pleas  and  Quarter  ^esqions  holden  for  the  County  of  Wayne,  before  the 
**  Justices  of  the  said  Courts  on  the  third  Monday  of  November,  in  the 
''yesr  of  our  Ldord  one  thousand  eight  hundred  and  sixteen,  at  the  town 
**  of  Waynesbovoug^  in  the  said  county  of  Wayne,  agreeably  to  the  act 
**  of  the  Oeneial  Assembly  in  such  case  Boade  and  provided,  a  certain  issue 
**  duly  joined  la  the  iskl  Court,  between  John  Ammons  snd  Robert  G. 
*'  Green,  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  in  which 
**  the  said  John  Ammons  was  the  Phuntiif,  and  the  said  Robert  G.  Green 
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Mat  lSt9  **  the  Defendant,  came  on  to  be  tried  in  due  form  of  law,  and  was  then 
V-  m^m^  M  j^j^  there  tried  by  a  Juty  of  the  county  in  that  behalf  duly  sworn  and 
The  State  « taken  between  the  parties  aforesaid :  and  the  Juron  iforea«id»  upon 
Amnions.  '^  ^^^  ^^  aiforesaid,  do  iurtfaer  present,  that  upon  the  trial  of  the  said 
**  issue  so  joined  between  the  parties  aforesaid,  Joshus  Anmona  late  of 
**  the  county  of  Wayne,  laborer,  appeared  as  a  witness  for  and  in  behalf 
'*  of  the  sud  Robert  G.  Greei^  the  Defendant  in  the  issne  aforesaid,  and 
<<  was  sworn,  and  then  and  there  took  his  corporal  oath  upon  the  holy 
**  gospel  of  God  before  the  ssdd  Court,  to  speak  the  ttiith  and  nothing 
"  but  the  truth,  touching  and  concerning  the  matter  in  question  in  the 
**  said  issue,  the  said  Court  then  and  there  hvring  sulftcient  and  compe- 
**  tent  power  and  authority  to  administer  an  (latli  to  the  «dd  Joshua  Am* 
**nK>ns  in  that  behalf:  And  the  Jurors  aforesaid,  upon  their  oath  afore- 
**  said,  do  further  present,  that  upon  the  trial  of  the  nid  issue  so-  joined 
**  between  the  parties  aforesaid,  certain  questions  then  and  there  became 
**  and  were  material,  that  is  to  say,  whether  he  the  said  Joshua  Ammoni 
**  had  sold  to  the  said  Robert  G.  Green,  the  Defendant,  a  certam  quantity 
**  of  pork  belonging  to  the  said  John  Ammons,  the  Plaintifir,  and  the  bfo« 
**  ther  of  the  said  Joshua  Ammons,  and  whether  he  the  said  Joshua  Am« 
^  mons  had  told  him  the  said  Robert  G.  Gi^en,  that  he  the  said  Robert 
**  G.  Green  could  have  a  certain  quantity  of  pork  belonging  to  the  said 
**  John  Ammons,  the  brother  of  the  said  Joshua  Ammons,  at  the  price  of 
**  seven  dollars  and  a  quarter  the  hundred  weight,  and  that  tike  said  Jodutt 
Ammons  being  so  sworn  as  aforesaid,  not  baring  tiie  fear  of  God  before 
lus  eyes,  nor  regarding  the  laws  of  the  State,  but  being  moved  aadseduc- 
'<  ed  by  tne  instigation  of  the  Devil,  and  falsely,  indckedly,  wilfully  and  maH- 
**  ciously  contriving  and  inten<iUng  as  much  as  in  him  lay,  to  prevent  justice^ 
**  and  to  prevent  the  due  course  of  law  and  to  cause  a  irerdiet  to  pass  agunst 
*'  the  said  Robert  G.  Green  on  the  trial  of  the  said  issue,  and  thereby  ta 
«  subject  him  the  said  Robert  G.  Green  to  the  payment  of  sundiy  heavy 
'*  costs,  charges,  and  expences,  then  and  there  on  the  twentieth  day  of 
**  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  fend  six- 
**  teen  aforesaid,  at  the  County  ef  Wayne  aforesaid^  folaelyp  wickedly,  wi^ 
*<  fully,  maliciously  and  corruptly,  and  by  his  own  act  and  consent  didsay, 
**  depose,  swear,  and  give  in  evidence,  among  other  thingi,  to  and  before 
**  the  said  Jurors  so  sworn  to  try  the  said  issue  as  afereaaid,  and  the  said 
'<  Court,  in  substance  and  to  the  efiect  following,  that  is  to  say,  that  he 
<*  the  said  Joshua  Ammons  <fid  not  seQ  his  brother's  pork,  (meaning  the 
^  aforesaid  quantity  of  pork  belonging  to  the  said  John  Ammons,  the  bro- 
'*  ther  of  the  said  Joshua  Ammons)  to  the  sud  Robert  G.  Green :  and  that 
*'  he  (meaning  the  said  Joshua  Ammons)  did  not  tell  him  (meaning  the 
**  said  Robert  G.  Green)  that  he  (meaning  the  said  Robeit  G.  Green) 
**  could  have  the  pork  (meaning  the  aforesaid  quantity  of  pork  belongio; 
^  to  the  said  John  Ammons)  at  the  price  of  seven  ddten  and  a  quarter 
*  the  hundred  weight :  whereat  in  truth  and  in  fod^  he  the  said  Joahun 
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f  Aimnons  before  the  tftkin^  of  his  oAth  u  aforeflud,  to  wit,  on  Uttt  ieventh  Mat,  1819. 

*  day  of  Jamuiy  in  the  je«r  of  out  Lord  one  thousand  eight  hundred  and     "^"t""^ 

**  uxteen,  at  die  County  oi  Wayne  aibreaud,  had  sold  to  him  the  said  Ro-    "^^  ^^^ 

**  bert  G.  Green,  the  albresud  quantity  of  pork  belonging  to  the  said 

M  John  Anunons  s  and  whereas  in  truth  and  in  fact  the  said  Joshua  Am- 

**  mons^  before  the  taking  of  his  oath  as  aforesaid,  to  wit,  on  the  said 

'**  seventh  day  of  January,  in  the  year  last  aforesaid,  at  the  County  of 

**  Wayne  aforesaid,  had  told  the  said  ftobert  G.  Geeen  that  he  the  said 

^  Bobert  G.  Green  could  hare  the  aforesaid  quantity  of  pork  belonging  to 

^  John  Aminons^  the  brother  of  the  said  Joshua  Aramons,  at  the  price  of 

**  seven  dollars  and  a  quarter  the  hundred  weight :  And  the  Jurors  afore- 

"  said,  upon  th^  oath  aforesaid,  do  say,  that  the  said  Joshua  Anuncns,  on 

*<  the  sidd  twentieth  day  of  November,  in  the  year  of  our  Lord  one  thou- 

^  send  eight  hundred  and  sixteen  aforesaid,  at  the  County  of  Wayne 

*'  aforesaid,  before  the  said  Courl^  having  competent  and  sufEcient  power 

**  and  authority  to  administer  the  said  oath  to  the  said  Joshua  Ammons  as 

*  afovesaid,  by  his  own  act  and  consent,  and  of  his  own  most  Mricked  and 
^  conupt  mind  and  disposition,  in  manner  and  form  aforesaid,  upon  his 
*<  oath  aforesaid,  did  fiJsely,  wickedly,  wilfolly,  maliciously  and  corruptly 

*  commit  witful  and  corrapt  ptfjury,  to  the  great  displeasure  of  Almigh^ 

*  God,  in  contempt  of  the  laws  of  the  State,  to  the  great  damage  of  the 

*  said  Bobert  G.  Green,  to  the  evil  example  of  all  others  in  like  cases 
**  offending,  contrary  to  the  act  of  the  General  Assembly  in  such  cases 
f  mtide  and  provided,  and  against  the  peace  and  dignity  of  the  State. 

«  J.  B.  DONNEIX^  Sol." 

Upon  the  trial  of  tiie  indictmenty  the  Solicitor  for  the 
State  offered  in  evidence  the  following  certified  copy  of 
Ihe  reocnrd  of  the  sidt  named  in  the  indictment ;  to  wit : 

*^  STATE  OV  K<»lTH*CABOI«nrA« 

^ntk^  Shaif  of  Woj/M  Cmmts,  Qr^eth^ : 

^  Yoa  are  hereby  ooaunaiided  to  take  the  body  of  Bobert  G.  Green*  if 
]"  to  be  fouii4  iu  your  Coninly,  and  him  safoly  keep  so  that  you  have  him 
^  before  the  Justices  of  oiir  Court  of  Pleas  and  Quarter  Sessions  at  the 
**  Court  to  be  held  for  the  County  of  Wayne,  at  the  Court-house  in 
**  Waynesberougfa,  on  the  third  Konday  in  May  next,  then  and  there  to 

*  awweriMhn  Ammottft  in  a  plea  of  trespass  on^  case  to  his  damage 
^ftnr  hun^fod poiind8.«-llef«i]i fail  not  and  have  you  then  and  there 
^  this  writ. .  Witness,  John.McKinnie,  Clerk  of  said  Court  at  Oihce,  the 

*  third  Monday  of  February,  A.  D.  1816,  and  in  the  40th  year  of  our 

^  Independence. 

'.   \     ,  <*JOIlN'McK(NNI£,C.  C. 

^ Issu^the Gth di^ of i^pi&l,  ▲.  P.  X816/' 


JifAT,  1819.      "  Tlie  «ub8cribfiis  acknowed|pe  themselves  bowod  in  the  sum  of  one 
^"*'v^*^     «  hundred  pounds  for  the  prosecutioo  of  this  suit. 
The  state  «  jqHj^-  AMMONS,  (Scd.) 

An^oxiB.  '  '  « H.  COOB.  (Seal.)   . 

*•  Executed, 

«  WM.  RAIFOBD,  Sheiiff. 

**  State  of  J\rorthr  Carolina^  >     Court  of  Pleas  and  Quarter  Sesnons, 
Wayne  County,  >  November  Term,  1816. 

r    "Jurjr  charged,  find  for  the  Plaintiff  on 

**  John  Anunons      '^  «^  ..     i  all  the  issues,  and  assess  his  damages  to 

V.  (•  ^  four  hundred  and  twenty-three  dollarB 

**  Robert  G.  Green,  j  '    ]  and  thirty  cents,  and  costs ;  of  whicU 

Lg405:08,  is  principal." 

On  behalf  of  the  Defendant,  it  was  urged  upon  the  trial 
.  that  iliis  copy  of  the  record  did  not  shew  tliat  any  issue 
had  been  joined  between  tlie  parties,  and  therefore  did  not 
support  the  charge  in  the  indictment-— The  Jury  found 
the  Defendant  guilty ;  and  a  rule  for  a  new  trial  being 
obtained,  tlie  same  was  sent  to  this  Court. 

Haix,  Judge,  delivered  the  opinion  of  the  Court. 

In  a  case  of  perjury,  it  is  necessary  to  be  charged  thaF 
Ihe  oath  was  taken  in  a  judicial  proceeding  before  a  com- 
petent jurisdiction^  and  upon  a.  point  material  to  the  issue 
depending."^  In  the  indictment,  it  is  necessary  to  9»%  fortk 
the  record  of  the  cause  wherein  the  peijury  complained  o^ 
is  charged  to  have  been  committed,  and  also  to  prove  on 
the  trial  that  there  is  such  a  record,  by  producing  it ;  and 
when  produced  it  must  agree  with  th»t  set  (brth  in  fh^ 
indictment,  without  any  material  varianoe.t  In  this  ease^ 
ihe  indictment  states  that  the  perjury  was  committed 
<<  on  a  certain  issue  duly  joined  in  the  said  Court 
<'  between  Robert  Ammons  and  Robert  6.  Greeiu"  The 
record  produced  does  not  shew  that  fliei«  had  haen  any 
issue  joined.  The  copy  of  the  record  is  certlAed  by  ifte 
proper  officer  of  the  Court,  and  we  are  bound  to  receive  it 
as  a  true  copy,  though  the  fact  may  be,  (and  the  finding  of 
the  Jury  renders  it  probable)  that  issue  had  been  joined. 

*  1  Teim  Rep.  69.  f  1  Haw.  333,  «ect  33, 6  Mod.  1«9. 
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«  The  Jury  find  for  the  Plaintiff  on  <*  all  the  issues,'^  Mat,  1819. 
when  it  does  not  appear  that  any  issue  had  been  joined,  rpj^^.  g^^^ 
In  the  case  of  the  Kine  r.  Dowlin,"^  whei*e  the  Defendant  v. 
was  indicted  for  perjury  committed  on  the  trial  of  captaia 
Kimber  for  murder,  one  reason  urged  in  arrest  of  judg- 
ment  was,  that  no  plea  appeared  by  the  record  to  have 
been  pleaded  on  the  trial  of  Kimbcr,  and  consequently 
there  could  not  have  been  a  legal  trial,  in  wliich  perjury 
could  have  been  committed.  The  Court  seemed  to  think 
this  might  have  been  a  good  reason  at  common  law  ;  but 
that  by  the  statute  of  Geo.  Z,  ch.  11,  it  is  not  necessary  to 
set  forth  the  record  or  any  part  thereof,  in  which  the  per- 
jury is  alleged  to  have  been  committed,  but  only  to  set 
forth  the  substance  of  the  offence  charged  upon  the  Defen- 
dant :  and  in  Ihat  case,  the  indictment  did  not  recite  the 
record  of  the  trial  against  Kimber,  but  only  stated  that  at 
a  Court  of  Oyer  and  Terminer,  Kimber  was  in  due  form 
of  law  tried  upon  a  certain  indictment  for  the  mui^er  of 
A.  Our  act  of  Assembly  passed  in  the  year  1T91,  ch.  7, 
sect.  3,  is  copied  from  tliat  statute.  But  the  difference 
between  the  case  of  the  King  v.  Dowlin  and  the  present 
case,  is  this ;  in  that  case  the  Indictment  did  not  recite  the 
record  in  which  Kimber  was  tried,  and  in  which  it  was 
alleged  the  perjury  was  committed  ;  in  this  case,  the 
indictment  recites  the  record,  and  no  such  i*ccord  as  that 
vecited  is  produced.  It  is  not  necessary  that  tlie  record 
should  be  recited  ;  yet  if  it  be  attempted,  the  recital  must 
be  correct,  or  the  prosecution  must  fail.f  The  rule  for  a 
new  trial  must  be  made  absolute. 

•5  Term  311. 

1 2  Haw.  349.     The  King  v.  Dowlio,  5  Term  Rep.  311.    5  Bur.  ^084. 
a  SUsi,  773. 
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Maurice  Smith 

Woodson  Daniel,  Josiah  Daniel  and 
Elizabeth  Daniel,  Executors  and  Ex-  }>Fpom  GranTilIe. 
ecutrix  of  the  last  will  of  Josiah  I 
Daniel,  sen.  deceased,  and  against  I 
Robert  Wade.  J 

A  Tcoovers  a  judi^eiit  at  law  ac^ainst  B  and  C»  whichi  is  stayed  by 
injunction.  B  dies^  and  the  suit  in  Equity  b  prosecuted  by  C,  who  ate 
dies  before  the  hearing,  making  his  will,  and  bequeathing  a  negro  girl 
slave  to  his  daughter  Elizabeth,  A  decree  is  made  after  his  death,  dis- 
solving the  injunction  in  part,  and  giving  A  leave  to  proceed  upon  his 
judgment  at  law.  Neither  the  representatives  of  B  or  C  are  made 
parties  to  this  decree.  A  sues  out  his  execution  against  the  good^ 
chattels,  lands  and  tenements  of  B  and  C ;  which  execution  the  Sheriffs 
levies  upon  the  negro  girl  skve,  bequeathed  to  Elisabeth,  and  then  in 
her  possession  by  the  assent  of  the  executors;  he  sells  her  for  60/.  and 
pays  the  money  into  the  office,  he  being  ign<»«nt  of  the  bequest. 
Elizabeth  sues  the  Sherifi^  and  recovers  the  vahie  of  the  negro  girl^ 
And  the  Sheriff  thereupon,  mov^s  the  Court  for  leave  to  amend  hii 
return  on  the  execution,  so  as  to  set  forth  the  fact  that  there  was  no 
property  of  B  and  C  to  be  found;  and  also  for  leave  to  withdraw iroDi, 
the  office  the  money  which  he  had  paid  in.    This  motion  allowed :  foftp 

Upon  the  application  of  Elizabeth,  the  Court  would  have  restored  the 
property  after  the  seisure ;  and,  as  she  elected  to  bring  a  suit  against 
the  Sheriff,  he  should  be  considered  as  standing  in  her  place,  and 
liaving  the  rights  which  she  had  before  the  action  was  brought. 

Tlie  Sheriff  may  be  permitted  to  make  a  return  upon  an  execution,  or  to 
amend  it  according  to  the  truth  of  the  case,  at  any  time  after  the  return 
day,  even  where  important  consequences  as  to  the  rights  of  the  partieo 
may  be  produced  by  such  amendment. 

This  was  a  motion  on  behalf  of  Maurice  Smithy  Sheriff 
of  Granville  county,  for  leave  to  amend  his  return  on  the 
execution  hereafter  mentioned,  upon  the  following  case : 
Robert  Wade  sued  out  a  writ,  returnable  to  Granville 
County,  Court  at  May  term,  1800,  against  John  Boyd  and 
Josiah  Daniel,  sen'r,  which  was  duly  executed  and 
returned,  and  the  Plaintiff  therein  obtained  judgment  at 
May  term,  1801-*-the  Defendants  filed  tlieir  bill  in  tbe 
Court  of  Equity  for  Hillsborough  district,  praying  an 
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iBJiincttoii  agaiiust  tfo  Judpnent  at  law^  wMck  was  Mat,  lei?. 
granted.  Boyd  then  died,  *  and  the  sidt  in  Equity  was  g^^^^ 
pro^ecated  by  Haitiel  alone  until  the  lieglniung  of  tke  year  «. 
IB  1  ly  when  he  died,  bdving  previoosly  made  and  pubUahed  ""^  '^^  ^ 
bis  last  will  and  testament,  which  was  proved  in  Gran"^ 
ville  County  Court,  ai  August  term,  l^M ;  of  whlrJi  will 
be  appointed  Woodson  Daniel,  Josiah  Dank^  ^Lud  Eliza- 
beth Daniel,  eiecutors '  and  encatrix*  Wood^  Daniel 
alone  took  out  tottem  <testanientary*  At  SeptMber'tima, 
1812,  the  CoiH*tf<if  Equity  made  the  foUifrtng  decteetn 
the  cause,  to  wit^i .  :^Th^  Court  d<itit  ^^nfirm  rthe  Mas^ 
^^ter's  i^eportv  and'idtocree  that  the'tejunefion  be'mada 
^  perpetual  as  tor  1^  2«*  4k(.  and  be  dissolved  for  SQL  6ih 
**  04d.  the  remainder  of  the  said  ju^nieilii^^itlk  Interest 
**  due  thereon,  and  that'the  Defendant  hfiwe>le4?e  to  pro-' 
^  ceed  at  law  for  tiie  same.'^  At  the  time  ^  making  the 
decree,  Boyd  and  Dianlel-were  dead,  iaitd  :the  representUM 
tives  ^f  neither -hadtlmen  <»iade  parties  to 'th0  suit  On  the 
Sdd  October^  1^1^  M^ade' sued  out  ^hJU^of amis  on  hi&r 
jadgmeiit  at  law  for  the  SOL  '6$.  OUL  aJhd  interest  -  and 
€OStd,  against  the  goods  aoid chattels, laiidsand^tienementS/ 
of  "Boyd  and  Danieir  T«tilmable  to  ^f6ir^mber4eri&,  is.is,' 
and  delivered  it  tO' Smith,  iher  Sheriff,  «^  i^Jturned  on  it 
that  it  ^^  came  too  late  to  hand/''  Anotterr^/^ 'j^.  issued/ 
from  November  term,  I8l2,iretartiable  to  FebMial7''tsbm,' 
1813^  but  was  ^ot  delivered  to  the  SherstT/' Another  j^;/(U 
Was  issued  froitn  iPebroary  term,  ltid^'redsrhaUie^tO'Aia>^ 
tMn,  1 8 1 S^  which  was  delivered  toJSttiitbv  ^d  which :  he 
levied  on  a  negro  slave  named  Nelly,  and  he  sold  her  itt^ 
the  usual  manner,  and  returned  on  the  Ji.  fa.  as  follows, 
tS'wit :  *  Levied' on  a  negro  girl,-i#i^i  fihi?  all  the  right 
'^  and  title  of  the  Defendant,  Josiah  Daniel,  sold  at  public 
'^sale  on  the  26th  Aprils' lidlS-^-Jaimes  ^  Edwards  bought 
^'  said  negro  for  601.  This  debt  aiidcostk;  satisfied  out  if 
*^  the  money  arising  ft&ib  sdid  sale/'    •  :. , 

Josiah  Danid,  by  his  ftrtU,  bequeathed  the  ;negro  girl 
Nelfy  to  Elizabeth  Daniel,  the  executrix  of  lus  will,  who^ 

R 


130  CASES.  ABGVBH  and  QETEBBCIimD  .  IH  VHB 

May,  1819   after  .4he  probatd  tbereof,  took  ihe  girl  Nelly  into  Iier  [)«!>• 
Smith      session,  qlalmijig'iix)  hold  her;  as  legatee,  ahd  by  the  assent 
t'.        of  the  execiitoi!S#  '^'obdson' Daniel  and  JoslHh  Daniel,  jun* 
'But  such  claim. and. jksseiit  was  iinkndwn  to  Smitiu.   In 
May,  1813;  filieabetii  Daniel  brought  ajn'  actito  of  tres^ 
pass  againjft  Smith,  for  tiie  seisii^  and'seUing  of  Nelly,  in 
Granvitte  Si^ierior  Co>^*t  ofLawvTwJbdi^h.csAn^.onfortrial 
at  Moircbiit^ni,  1815,  when  a  verdict  and .  judj^menst  werei 
i^endf red ftpic bef^  f<fr  the  value. qflieriilitrtrest  in  Nelly; 
iHffhich  judgmeiKt.  SmitfaTpaid.    Wb^ije^an,  jSoatti  obtained 
a  rote  in  the  Coik«t)rf Court  at.MsljI'term,  I8ld>  on  Wadq, 
and  also,  on  iHexeCutotis  and;  extcujkit^^  Josiah  Daniely 
sen'ir,.  to, dhow  cause  t^rli^y  bei  should  notr amend  his  return 
w  the ^4/0*  afcresaid,  o^aet  tJt^said.JI*  fa.  asid^^,  mA  ho 
be  ttllowed  .to  drain  fnun  the  office  the  .mQuey  paid  in  by 
him  on  the  i^wie.    UjHin  tiie  1ieai-ing.:<)f  the  rale,  it  wa» 
jnade  absolute;  and  &imth^wa9.8lloiil^td.  to; amend  bis  return 
hy,  striking. out  the  wbdle  thereof,  und  iliscpi'ting  tl^e  words 
<<  There  are.  mo  gopds,  chattels^,  lands  and  tenements  of  tfce 
D^£pndants  .to;>be  found.''  •  And  be  was  permit^  to 
rec^iyefronl  the  ctoili  the  monies,  psiid  into  the  office  cm 
the/*  fa*    Protn*  tbifi  judgment  WoodMa  Daniel  appealed 
in  the  Superior  Court  of  Law  fori Orttiville  county;  and 
tjbeisaid.r^e  land  motion  coming  on  to.be  heard  at  Sep* 
temher  <  term,  1816,  it  was  ordei^  tbat  the  aame  be  sent 
tp  thte  Coiirtior.  their  opinion.  Whether  the  ord^  of  ^ 
Qoai^t^r  GidtiRksbould'  be  affinoedi  ,or :  v^at  other  or  fur-^ 
tber  order^  WUh  ol:;  judgment,  sh^uJUl  bf>  ffivm  in  this  pre-. 
mlses»     .t*o'e  '^fi    •  -  ':.*'.    "■*'•'.  t  ^••■\-,: 


«       •« 


TatloieHj;  f;|l|ief-j}fs|ice^  delivered  the  opinipa  of:11ie 

Court:   j;  bfnyi    '  "    ;:*  »..;'  .  /. 

Wade  rbcoiTdried  a  judgmetttr  iif  May,  1801,  against  X 
Boyd  and  Jbsiah  Daniel,  stofr,;  .which  they  stayed  by 
injunction.  Boyd  dieiitl,  and  the  £qui1gr  snit  was  prose* 
cuted  by  D^nidi  alone,  until  181.1,  when  be  died,  having 
s\ppointed  Woodson,  Josiah  and  Elieabeth  Daniel  his  exe^ 
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cotoi-8  and  executiix,  of  whom  Woodson  akAiA  took  out  ^^y,  1819. 
letters  testameiitary.    At  September  term,  1812,  theinjunc-      ^^^.^^^ 
tion  was  dissolved  as  to  part  of  the  sum  enjoined,  and  tiie         vs 
PlaAntiff  at  law  was  allowed  to  proceed!    He  did  so,  with« 
out  making  either  the  reprosentatires  of  Boyd  or  Daniel 
parties  to  the  jud^nent,  by  suing  oat  a  fi^fa.  in  October, 
1812,  and  two  otiiers  afkerwai*ds ;  the  last  of  which  was 
levied  by  Smitli,  the  Sheriff,  on  a  negi-o  girl  named  Nelly, 
all  the  right  and  title  of  whom,  wad  sold  by  the  Sheriff  on 
the  26th  April,  1813,  to  James  Edwards,  and  the  judgment 
was  satisfied  out  of  the  sale  i  to  which  effect  a  return  was 
made  on  the^.  /a.    It  seems  that  Nelly  had  been  bequeatUed 
by  Josiah  Daniel  to  Elizabeth,  who  took  her  into-  posses- 
sion with  the  assent  of  the  executors,  kvA  held  her  as  lega- 
tee.    Elizabeth  sued  Smith  and  recovered  from  him  the 
value  of  Nelly,  which  he  paid,  and  he  now  moves  to  amend 
his  return  on  the  execution  and  withdraw  the  money  fi'om 
the  office.     It  b  admitted,  that  liie  bequest  to  Elizabeth 
and  the  assent  of  the  executors  was  unknown  to  Smith. 
The  motion  appears  to  be  supported  by  manifest  justice ; 
and  a  compliance  with  it  is  doubtless  authorised  by  law. 
The  Sheriff  has  paid  out  of  his  own  pocket,  the  sum  i*eco- 
vered  by  Elizabeth,  for  doing  what,  to  all  appearance,  was 
an  official  duty  in  the  ordinary  course  of  law.    He  knew 
not  of  the  irregularity  of  the  execution,  or  of  the  right  of 
Elizabeth  to  the  slave  :  and  although  this  was  no  justifi- 
cation to  him,  as  against  Elizabeth,  whose  property  he  had 
seized  under  an  execution  against  Josiah's  estate,  y^i  as 
againt  Wade,  who  claims  the  money  madehy  the  sale,  and 
who  sued  out  a  void  execution,  it  gives  the  Sheriff  the 
strongest  possible  claim.    This  execution  might  have  been 
set  aside  on  the  motion  jof  Josiah  Daniel's  representatives ; 
and  upon  the  application  of  Elizabeth,  inasmucji  as  lier 
right  to  the  negro  was  clear,  the  Court  would  have  res- 
tored the  property  after  the  seizure.*    But  as  she  elected 
tE>  bring  a  suit  against  the  Sheriff,  he  sliould  be  considcivd 

*  1  Ld.  Rav.  439.    Bingham  on  Judgments,  364. 
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Mat,  1819^.  as  Standing  in  her  {dace,  and  havrng  the  rights  which  riie 
Sndi^^  ^^  before  the  action  was  broa^t.  It  is  net  just  that 
'^K.  WoodscMi  Daniel  should  oppose  this  motion^  unless  it  be 
^^^^  justice  that  the  debti^  <^  one  person  should  be  paid  o^  «f 
the  estate  of  another.  That  a  Sheriff  may  be  permit^  to 
make  a  return  upon  an  execution^  or  to  amend  it  according 
to  the  truth  of  the  case,  at  any  time  afler  the  return  day^ 
is  shewn  by  the  cases  of  Bullifs  executor  d.  Winston,* 
suid  Batrd  v.  Rice  \\  cases  too,  where  important  conse- 
quences,  as  to  ihe  rights  of  parties,  were  produced  by  such 
amendment.  The  execution  in  the  case  at  bar  was  void^ 
because  issued  after  the  death  of  Josiah  Darnel,  without 
making  his  executors:  parties  :  but  I  do  not  apprehend  it 
was  necessary  to  revive  the  judgment  after  the  year,  where 
a  Plaintiff  has  been  prevented  from  suing  out  execution  by 
the  Defendant's  obtaining  an  injunction  out  of  Chancery. 
The  case  of  Mitchell  v.  Cue  et  Uxor,  overrules  the  cases 
in  Salkeld  and  Strange  to  the  contrary  i  the  Court  saying 
that  this  rule  of  reviving  a  judgment  of  above  a  year  old 
by  a  scire  fadaSf  before  suing  out  execution  upon  it,  which 
was  intended  to  prevent  a  surprise  upon  the  Defendant, 
ought  not  to  be  taken  advantage  of  by  a  Defendant,  who 
was  so  far  from  being  surprised  by  the  Plaintiff's  delay, 
that  he  himself  had  been  trying  all  manner  of  methods, 
whereby  he  might  delay  the  Plaintiff ;  and,  therefore,  they 
not  only  discharged  the  rule,  but  discharged  it  vrith  costs4 
The  Court  are  of  opinion,  the  motion  made  oil  behalf  of 
Smith,  should  be^owed. 

4  3Buir.6€0^ 
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Mat»  1819. 

John  Davis^  Adm'r  of  Bamaby  Bulls  1 

T.  V  From  Johnston* 

Jacob  Brooks.  J 

Construction  of  the  act  of  1806,  relative  to  the  gifts  of  slaves.  The  act 
was  made  to  put  an  end  to  litig^tion^  perjury  and  the  diiEculty  of 
investigating  ancient  transactions,  of  which  parol  gifts  of  slaves  had 
been  so  fruitful. 

Ilie  second  proviso  to  the  "diird  section  exempts  the  case  of  a  gift  from  a 
parent  to  a  child,  of  slaves  which  remain  in  possession  of  the  child  at 
the  time  of  the  death  of  the  parent,  intestate.  In  such  case  the  slave 
or  slaves  are  to  be  considered  as  an  advancement  to  the  child,  and  to 
be  regulated  by  the  laws  then  in  force  relating  to  advancements  made 
to  diildren  by  a  parent  in  his  Ufb-time. 

S  uch  advancement  is  a  gift,  or  not,  at  the  option  of  the  child ;  \£  after  the 
death  of  the  parent,  he  elect,  to  bring  it  into  hotchpot,  he  may  do  so, 
and  come  in  for  a  distributive  share  ;  but  if  he  be  satisfied  with  what 
he  has  received,  he  may  connder  it  as  a  gift,  protected  by  this  proviso : 
and  this  proviso  is  not  confined  to  gifts  theretofore  made,  but  extends 
to^^fts  thereafter  to  be  made. 

This  was  an  action  of  detinue  for  the  recovery  of  negro 
Nanny  and  her  children,  and  negro  Gleorge. 

On  the  part  of  the  Plaintiff,  it  was  proved  that  these 
slaves  were  once  the  property  of  Bamaby  Bulls  ;  that  his 
daughter  intermarried  with  Willis  Watson  in  the  month 
of  June,  1807,  and  that  shortly  after  the  marriage.  Bulls 
told  the  negro  Nanny  that  she  must  go  to^  Watson's,  and 
wait  upon  his  daughter  ;  that  he  would  not  part  her  from 
her  husband,  but  she  must  go  and  stay  until  he  got  another 
to  send  in  her  place.  Another  witness  proved  that  a  few 
days  before  Nanny  went  to  Watson's,  Bulls  said  that  he 
intended  to  send  her  there  to  wait  on  his  daughter.  Ano- 
ther witness  swore  that  he  was  once  called  upon  by  Wat- 
son to  write  his  will,  and  that  Watson,  after  disposing  of 
other  property,  said,  that  as  to  Nanny  and  her  children, 
he  would  have  nothing  to  do  with  them,  but  leave  them  to 
bis  wife  and  her  father  ^to  manage.  This  witness  also 
swore  that  George  went  into  Watson's  possession  in  tlie 
spring  of  1807  or  1808,  from  three  to  six  months  after 
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Mat,  1819.  the  marriage  ;  tliat  he  had  only  one  conversatiqn  witk 
Bulls'  adm'p  Watson  about  the  negi-oes,  and  that  was  when  he  was. 
V.  called  upon  to  write  his  will  ;  and  lieing  asked  to  repeat 
the  conversation,  he  said  that  Bulls  told  him  he  had 
bought  the  negroes  at  John  N.  Smith's  sale,  and  had  sent 
them  to  him,  and  that  his  wife  might  have  them  ;  he  would 
have  nothing  to  do  with  them.  Upon  furtlier  examination^ 
lie  said,  Watson  told  him  the  negroes  were  not  his  pro- 
I)crty  ;  and  upon  his  last  examination,  he  said,  Watson's 
remark  was,  tliat  Bulls  and  Betsey  (Watson's  wife)  might 
do  as  they  pleased  with  tlicm.  There  were  circumstances 
in  tlie  appeai*ance  oC  tiiis  witness^  and  variations  in  his 
evidence,  which  called  upon  the  Jury  for  an  exercise  of 
their  jutlgment  as  to  his  credibility. 

Another  witness  swore  that  she  had  lived  some  time  in 
Watson's  house,  and  frequently  heard  Watson  say  that  the 
i\egi*o  Nanny  and  her  children  were  not  his  property  : 
tliat  Bulls  had  never  given  them  to  him,  and  he  did  not 
expect  he  ever  would  ;  that  he  had  a  mind  to  send  them 
home,  as  they  were  only  an  expence  to  him. 

As  to  the  negro  George,  the  evidence  was  that  be  came 
into  the  possession  of  Watson  after  the  marriage  ;  and  a 
witness  said  that  wishing  to  purchase  him,  he  applied  to 
Bulls  for  the  purpose,  who  told  him  that  he  had  given  the 
negro  to  Watson  and  he  must  apply  to  him. 

Bai*naby  Bulls  died  intestate,  leaving  Watson  and  his 
daughter  surviving  him.  Watson  died,  and  the  Defendant^ 
as  his  Executor,  took  the  negroes  into  his  possession.  One 
Jernigan  then  married  the  widow  Watson,  and  applied  to 
Brooks,  the  Defendant,  to  know  whether  he  would  deliver 
the  negroes  up  to  Bulls'  administrator  ?  He  answered  tliat 
he  would  hold  them  as  the  property  of  Watson,  whereupon 
this  suit  was  bi*ought. 

The  Judge  left  it  to  the  Jury  to  say  whether  a  paix)l 
gift  had  been  made  by  Bulls  to  Watson ;  and  instructed 
them  that  if  tliey  believed  such  gift  had  been  made,  the 
Plaintiff  could  not  recover;  but  if  they  believed  there  was- 
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only  a  loan  of  the  negrbes,  he  should  have  a  verdict.  Tlie  ^^t>  1S19. 
Jury  found  fop  the  Defendant,  and  a  rule  for  a  new  trial  jj^^^,  ^^^^,^ 
being  obtained,  the  same  was  sent  to  this  Court*  v. 

Brook*. 

Tatlor,  Ch*f-Justicc,  delivered  the  opinion  of  the  Court : 

The  act  of  1806  was  made  to  put  an  end  to  litigation, 
perjuTj'-,  and"  the  difficulty  of  investigating  ancient  trans- 
actions, of  which  parol  gifts  of  slaves  had  been  so  pecu- 
liarly prolific.     With  this  view,  the  sixtli  clause  requires 
that  such  gifts  shall  be  in  writing,  signed  by  the  donor, 
attested  by  at  least  one  credible  witness,  and  proved  or 
acknowledged,   and  registered  within  one  year,  in  the 
county  where  tiie  donee  resides,  provided  he  be  in  the 
actual  possession,  otherwise  to  be  registered  in  the  county 
where  the  donor  resides.    From  tliis  general  punicw,  the 
second  proviso  to  the  third  section  exempts  the  case  of  a 
gift  from  a  parent  to  a  child,  of  slaves  wliich  remain  in 
possession  of  th^  child  at  tlic  time  of  the  dcatli  of  tlie 
parent,  intestate.    In  such  case,  the  slave  or  slaves  ai'e  to 
be  considered  as  an  advancement  to  the  child,  and  to  be 
regulated  by  the  laws  then  in  force  relating  to  advance- 
ment, made  to  childi-en  by  a  parent  in  his  life-time.    The 
case  described  in  this  proviso  has  tlien  occurred  in  the 
state  of  facts  exhibited  in  this  case ;  and  no  law  then  in 
force  permitted  the  recovery  of  an  advancement  by  tlie 
representatives  of  the  parent.    It  is  a  gift,  or  not,  at  the 
option  of  the  child  advanced ;  if,  at  the  death  of  the  parent, 
he  elect  to  bring  it  into  hotchpot,  he  may  do  so,  and  come 
in  for  a  distributive  share;  but  if  he  be  satisfied  with 
what  he  has  received,  he  may  consider  it  as  a  gift,  and  a 
gift  protected  by  this  proviso.    There  is  nothing  in  the 
language  of  the  proviso,  from  which  an  intention  in  tlie 
legislature  can  be  inferred  to  confine  its  operation  to  gifta 
theretofore  made.    If  such  only  had  been  intended,  it  is 
highly  probable  that  the  language  used  would  have  been 
more  explicit,  and  more  expressive  of  such  an  intent. 
But  the  words  <<  shaU  have  puV*  clearly  embrace  the  case 
Wora  us.    l^ere  must  be  judgment  for  the  Defendant 
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9 

The  United  States  1 

r.  vFrom  Halifax. 

Thomas  Whitmell  J 

The  Defendant  obtained  a  licence  to  diati],  under  the  act  of  Congress 
passed  24th  July,  1813.  After  the  passage  of  the  act  of  2l8t  December, 
1814^  laying  a  duty  of  twenty  cents  per  gallon  on  spirits  distilled,  he 
failed  to  give  notice  to  the  Collector  of  the  Internal  Revenue  of  his  in- 
tention to  desist  from  stilling  under  his  licence,  after  the  Ist  February, 
1814.  By  reason  of  this  neglect,  he  became  liable  to  pay  the  duties 
laid  by  both  acts. 

The  following  affidavits  disclose  the  facts  of  this  case ; 

<<  STATE  OF  KOBTH-CABOIiUrA. 

«  Thomas  Whitmell  maketh  oath»  that  on  or  about  the  12th  day  of  No- 
**  vember,  1814^  he  entered  with  the  Collector  of  the  Internal  Revenue 
^  for  the  district  of  Halifax,  four  stills,  for  the  distillation  of  spirits  from 
f  domestic  materials,  for  the  term  of  twelve  months,  and  obtained  from 
**  him  a  licence.  That  after  the  additional  duty  of  twenty  cents  per 
"  gallon  was  laid  by  Congress,  on  spirits  distilled,  he  withdrew  two  of  his 
"  BmaU  stiUs.  That  afterwards,  and  before  the  expiration  of  his  licence, 
**  he  was  warned  by  the  Collector  not  to  distil  under  his  licence  alone ; 
"  that  if  he  should,  he  would  incur  the  penalties  inflicted  by  the  act  of 
^  Congress  imposing  additional  duties.  That,  in  consequence  of  this 
**  wBming,  he  gave  bond  with  security  for  the  payment  of  the  additional 

*  duty  of  twenty  cents  per  gallon ;  on  which  bond  suit  had  been  institute 
**  ed  and  judgment  recorered  in  Halifax  County  Court,  for  288  dollars  :— 
^  with  this  judgment  the  deponent  was  dissatisfied,  and  from  which  he 
«  would  have  appealed,  had  he  been  able  at  the  time  to  give  security : 
**  that  he  was  now  able  to  give  security,  and  he  prayed  for  a  writ  ot  cer- 

*  tiorari." 

The  writ  of  certiorari  with  a  supercedeas,  having  been 
awarded  upon  this  at&davit,  Rhesa  Read,  the  Collector  of 
the  Internd  Dutlesi  came  into  Court,  and  filed  the  follow- 
ing affidavit,  to  wit, 

*«  itaM/ax  Coukty-^Sct^-^Supenw  Cmirt  of  Law,  April  Term,  1817. 
«•  The  United  States  ^  ^^ 

*"  Thomas  Whitmell.  3 
**  Rhesa  Read  maketh  oath  that  after  the  passage  of  the  act  of  Congress 

*  laying  additional  duties  upon  distilled  spirits^  he  informedthe  Defendant 
^  that  he  must  comply  with  the  requiatcs  of  siiid  act,  by  giving  bond  and 

S 


138  CASES  ABltSlTED   ANB  BETERMIKED   W  THE 

Mat,  1819.  ^<  secuiity  for  the  payment  of  the  said  duties,  agreeably  to  the  directions 

"t"-^     "  of  the  said  act,  or  he  should  conader  it  to  be  his  duty,  as  Collector  for 

U.  States     cc  {h^  District,  to  enforce  the  penalties  of  the  act  against  him.    That 

Whitmell.    ''  Defendant  gave  bond  with  security  accordingly,  and  havings  made  a 

"  return  of  spirits  distilled  by  him,  and  neglected  for  eleven  months  to 

*'  pay  the  duties,  suit  was  instituted  on  his  bt>nd,  and  the  judgment 

*'  obtained  of  which  Defendant  complains.     That  the  jud^^nent  thus 

**  obtained,  was  founded  upon  and  was  pursuant  to  the  return  which  the 

"  Defendant  had  made,  of  the  spirits  ^stilled  by  him." 

A  motion  was  made  to  dismiss  the  certiorari,  and 

Daniel^  Judge,  delivered  the  opinion  of  the  Colirt : 

The  Defendant  had  obtained  a  licence  under  the  act  of 
Congress  passed  S4th  July,  1813,  which  laid  a  tax  on  stills 
according  to  their  capacity*  The  act  of  Slst  December, 
1814,  laid  a  duty  of  twenty  c^nts  on  every  gallon  of  spirits 
distiUedf  in  addition  to  duties  payable  for  licences.  The 
objects  of  taxation  in  tiie  two  acts  are  different,  and  there 
is  no  constitutional  objection  to  enforcing  the  provisions 
of  the  last  act  against  the  Defendant.  The  circumstance 
of  his  having  a  licence  under  the  first  act,  did  not  exempt 
the  spirits  distilled  from  the  duties  imposed  by  the  last  act. 
Nor  do  I  see  that  tiie  contract  (if  the  licence  be  considei-ed 
as  constituting  one)  between  the  United  States  and  the 
Defendant,  is  impsured  by  enforcing  the  provisions  of  the 
last  act :  for,  in  addition  to  the  circumstance  that  the  ob- 
jects of  taxation  are  different,  and  each  a  fair  one,  if  tha 
exigencies  of  the  countiy  demanded  a  revenue  from  them^ 
a  provision  i£f  made  in  the  17th  section  of  the  act  of  1814, 
to  relieve  the  Defendant  and  others  in  his  situation  fi-om 
tiie  duties  under  the  licence,  from  the  time  of  notifying  the 
Collector  of  the  fact,  provided  he  gave  such  notice,  and 
desisted  from  stilling  before  the  first  February,  1815.  If 
he  did  not  desist  from  stilling,  and  has  thought  proper  to 
proceed,  he  has  become  liable  to  pay  the  duties  laid  by  both 
acts  ;  and  there  being  no  presumption  that  the  judgment  is 
for  a  larger  sum  than  what  is  due  to  the  United  States^  the^ 
^^rtiorari  must  be  dismissed. 
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Mat,  1819. 

Ebenezer  Mac  Nair  "^ 

V.  1    From 

^omiH  Ragland  and  others^  Executors  of  the  j  Orange, 
last  will  of  Richard  Kennon,  deceased.        J 

BUI  filed  by  a  surviving  partner  against  the  executors  of  the  acting  partner 
of  a  finn,  for  an  account  and  settlement  of  the  partnership  transactions. 
fij  the  articles  of  copartnership,  the  acting  partner  was  to  collect  what- 
ever debts  might  be  due  at  the  termination  of  the  parnership,  and 
account  for  the  same  as  he  received  them,  or  as  often  as  the  other  part- 
ners should  require.  The  partnership  was  dissolved  on  4th  August, 
177^  except  as  to  such  matters  as  necessarily  related  to  the  settlement 
of  their  accounts,  the  collection  of  their  debts,  and  closing  of  their 
aifairs.  The  books  and  papers  were  left  in  the  hands  of  the  acting 
partner,  and  in  April,  1777,  he  exhibited  a  balance  sheet,  shewing,  1st. 
The  sum  due  to  the  other  partners  for  stock  advanced  by  them.  2d. 
The  amount  of  moneys,  securities  for  money,  and  property  belonging 
to  the  firm.  In  July,  1777,  the  acting  partner  made  a  payment  in  part 
to  the  other  partners  for  stock  advanced  by  them,  and  they  being  Bri- 
^h  subjects,  shortly  afterwards  were  obliged  to  leave  the  State,  in 
consequence  of  the  then  existing  hostilities.  The  bill  was  filed  in  1 800, 
and  the  Defendants  pleaded  the  statute  of  limitations,  and  stated  in 
their  plea,  that  in  Apiil,  1777,  their  testator  stated  and  settled  an  account 
with  the  other  partners ;  which  stated  account  is  the  balance  sheet  be- 
fore mentioned :  That  the  cause  of  action,  if  any,  accrued  to  the  other 
partners  at  that  time,  and  that  more  than  three  years  have  run  mnce 
that  time,  &c. 

Plea  overruled  with  costs :  for  the  acting  partner  was  bound  to  collect  the 
debts,  and  settle  the  business  of  the  firm,  and  account  as  often  as' the 
other  partners  should  require.  No  such  requisition  was  made  until 
about  the  time  of  filing  the  bill.  The  acting  partner  was  a  trustee  for 
the  others :  he  received  the  moneys  and  propei^  of  the  firm  in  that 
character,  and  he  was  liable  to  pay  when  they  should  require  it :  and 
it  was  only  when  they  required  it,  and  he  refused,  that  his  fiduciary 
character  was  put  an  end  to,  and  the  statute  attached. 

Ebenezer  Mac  Nair,  of  the  City  of  Richmond,  in  Virgi- 
nia, filed  his  bill  in  the  Court  of  Ec^uity  for  tlie  District  of 
Hillsborougli,  and  charged  that  on  the  S4{h  day  of  August 
1771,  his  brother,  Ralph  Mac  Nair,  late  of  Hillsborough, 
Merchant,  entered  into  partnership  with  Richard  Rennon, 
of  Chatham  County^  for  the  purpose  of  carrying  on  trade 
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Mat,  1819.  as  Merchants  and  partners^in  Chatham  County^  under  flie 
^T^^    firm  of  "  Richard  Rennon  and  Company,"  agreeably  to 
V.        the  articles  duly  executed  by  them,  and  written  in  the 
^Ex^w!*    words  and  figures  following,  to  wit,  # 

'<  Articles  of  Copartnership  entered  into  this  24th  day  of  August^  A. 
**  D.  1771,  between  Ralph  Mac  Nair  and  any  person  he  may  hereafter  take 
**  in  with  himself,  on  the  one  part,  and  Richard  Kennon,.  on  the  other 
part,  witnesseth :  First,  That  the  said  Copartnership  shall  commence 
on  the  15th  day  of  October  next  or  before,  if  the  said  Ralph  Mac  Hair's 
**  fall  goods  come  to  hand,  and  shall  continue  as  long  as  the  parties  are 
*<  inclined ;  they  the  said  Ralph  and  Richard  sharing  each  the  equal  half 
"  of  all  loss  and  gain  by  the  trade  carried  on  under  these  articles.    Second, 
That  the  said  Ralph  Mac  Nair  shaU  charge  to  the  new  Company  what^ 
ever  goods  he  can  supply  from  his  next  fall  and  spring  cargoes,  to  be 
<<  delivered  at  Hillsborough,  at  the  rate  of  seventy  per  cent,  advance  from 
"  the  sterling  cost,  for  Vitginia  money ;  sCnd  Yir^nift  money  in  room  of 
**  sterling,  for  the  packages,  and  no  more.    That  for  the  future  supply  of 
"  the  store,  he  the  said  Ralph  Mac  Nair  shall  import  goods  twice  a  year, 
*<  agreeable  to  schemes  or  orders  by  the  said  parties  mutually  made  out 
"  for  that  purpose,  and  shall  chaige  them  at  the  same  rate  as  above  men- 
**  tioned  i  allowing  twelve  months  credit  for  all  the  goods  they  si4>ply, 
*'  and  charging  interest  for  what  is  not  paid  in  that  time ;  and  allowing  a 
"  discount  for  what  is  paid  before.    And  that  in  case  of  goods  being  taken 
<*  or  lost,  or  the  store  being  otherwise  disappointed  of  goods,  or  at  other 
"  times  assortments  be  wanted,  they  shall  be  purchased  wherever  the 
parties  shall  judge  best  for  the  advantage  of  the  concern.    Third,  Tliat 
the  new  Company  shaR  allow  the  said  Richard  Kennon  for  the  land  and 
« improvements  whereon  he  now  lives  in  the  County  of  Chatham,  called 
'<  Stony  Hill,  whatever  they  shall  be  found  to  have  cost  him,  valuing  the 
"  goods  paid  to  workmen  and  others,  for  building,  improving,  &c.  at  the 
**  rate  of  133  1-3  proclamation  money  advance  from  the  sterling  cost, 
*<  which  shall  be  guessed  at  by  the  parties.    He  also  shall  chaige  whate- 
«  ver  goods  he  may  have  on  hand  at  the  commencement  of  this  Copart- 
"  nership,  at  the  rate  of  seventy  per  cent.  Virginia  money  from  the  ster- 
"  ling  cost ;  and  the  currency  articles  at  what  they  shall  have  cost  him  at 
*'  that  place :  also  his  household  furniture  and  bay  horse.    All  which  ar- 
"  tides  shall  remain  afterwards  in  equal  Copartnership,  in  the  same  man- 
"  ner  as  evety  thing  else  belonging  to  the  concern.    Fourth,  That  the 
"  said  Richard  Kennon  shall  reside  at  Stony  Hill,  or  at  whatever  place 
'<  the  parties  may  think  proper  to  remove  the  store  to,  and  take  upon  him 
the  management  of  the  concern,  with  such  aaastance  aa  they  may  think 
necessary.    For  which  services  he  shall  be  allowed  at  the  rate  of  foi^ 
pounds  proclamation  money  per  annum,  out  of  the  promts  of  the  trade : 
«  and  shall  charge  himself  after  the  rate  of  133  1-3  per  cent,  advance  for 
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"  proclamaticm  money  from  sterling,  and  no  more,  for  all  the  goods  he  Mat,  1819. 

*•  may  want  for  himself  and  his  negroes ;  every  other  expence  attending     ^^^'/^^ 

*•  the  business,  coming  as  a  proper  charge  against  the  concern.    FifU),     ^***^  ^^^ 

**  That  the  firm  of  the  Company  sbaU  be  Richard  Kennon  and  Co :  and    Keniion's 

**  neither  of  the  parties  shall  be  able  to  discontinue  the  trade  without       Ex'rs. 

^  giving  twelve  months  notice  to  the  other.    That  an  inventoiy  shall  be 

**  regularly  taken  once  a  year  about  the  first  of  July,  and  a  true  state  of 

**  the  affairs  made  out,  of  which  a  copy  with  a  list  of  the  debts  deemed 

**  bad,  shall  be  delivered  to  the  sud  Ralph  Mac  Nair.    And  that  the  said 

"  Richard  Kennon  shall  collect  whatever  debts  may  be  due  at  the  termi- 

*'  nation  of  this  Copartnership,  and  finally  settle  the  affurs  of  the  concern 

**  with  what  assistance  they  shall  think  necessary :  and  shall  account  for 

**  the  same  as  he  receives  it,  or  as  often  as  the  said  Ralph  Mac  Nair  shall 

**  require.    Lastly,  That  in  case  of  the  death  of  either  party,  an  inven- 

'<  toiy  shaQ  be  immediately  taken,  in  which  the  g^oods  on  hand,  debts, 

*<  houses,  and  every  other  thing  belonging  to  the  concern  shall  be  valued 

"  as  in  the  next  preceding  inventory ;   and  that  the  debts  due  by  the 

^  store  being  first  paid  off,  the  share  of  the  deceased  partner  shall  be  paid 

**  to  his  heirs  as  it  shall  be  collected,  or  in  two  equal  yearly  payments,  the 

'*  first  tf^rra  of  payment  to  be  after  the  expiration  of  two  years  after  such 

«  decease.    In  witness  whereof  the  parties  have  hereunto  set  their  hands 

**  and  affixed  their  seals  the  day  and  year  first  above  written. 

RALPH  MAC  NAIR,  (Seal.) 
RICH'D  KENNON,    (Seal.) 
«  Sealed  and  delivered  m  presence  of 

**  John  M' CUUttn, 

«  j9rch'd  Campbell.'* 

The  bill  then  charges,  that  at  the  time  these  articles  of 
copartnership  were  entered  into,  the  Complainant  was  a 
copartner  in  trade  with  his  brother  Ralph,  in  the  town  of 
Hillsborough,  and  immediately  afterwards  he  became  a 
partner  in  the  firm  of  Richard  Kennon  &  Co,  Richard 
Kennon  retaining  one-half  of  the  interest  in  the  said  con- 
cern, and  Complainant  taking  one-third,  and  his  brother 
Ralph  retaining  tworthirds  of  the  other  half. 

That  Complainant,  with  his  brother  Ralph,  immediate^ 
^  afterwards^  and  from  time  to  time,  supplied  Richard 
Kennon^  as  acting  partner  of  the  firm  of  Richard  Kennon 
&  Co.  with  goods  to  a  large  amount,  until  the  4th  day  of 
^ugu^t*  177 4jf  when  it  was  agreed  between  the  partners 
that  the  business  of  the  concern  should  cease,  as  to  all  mat- 
ters,  except  such  as  necessarily  related  to  the  settlement  of 
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Mat,  1819.  tlieir  accouuts,  collection  of  their  debts,  and  the  closing  of 
^^^^    their  afikirs  as  copartners* 

V.  That  agreeably  to  the  article  which  required  tiiat  Rich* 

£^^  *  ai-d  Kennon  should  collect  whatever  debts  might  be  dae  at 
the  termination  of  tlie  copartnership,  and  finally  settle 
the  aifairs  of  the  concern,  it  was  also  agreed  on  the  said 
4th  day  of  August*  1774,  that  Kennon  should  tmmediately 
set  about  the  collection  of  the  company's  debts,  luid  the 
settlement  of  all  the  affairs  of  the  concern ;  and,  for  that 
purpose,  all  the  books  and  papers  belonging  to  the  concern 
were  left  in  his  hands ;  that  be  proceeded  to  collect  the 
debts  and  settle  the  business ;  and,  on  the  10th  April, 
1777,  produced  to  the  Complainant  and  his  brother  Ralph 
the  balance  account  signed  by  him  for  Richard  Kennon  & 
Co.  (a  copy  of  which  was  annexed  to  the  bill ;)  by  which 
it  appeared  that  the  company's  property  then  in  his  hands, 
in  money,  securities  for  money,  &c.  amounted  to  5,0691. 
OS.  lOd.;  and  that  the  sum  of  1,853^  58.  Sd.  was  due  to 
Complainant  and  his  brother  Ralph  for  goods  furnished  to 
the  concern. 

That  Kennon  was  requested  to  continue  the  collection 
of  the  debts  and  tiie  settlement  of  the  business,  and  that  on 
the  1st  day  of  July,  1777,  he  made  a  payment  to  Com- 
plainant and  his  brother  of  1411.  105.  id. 

That  sliortly  afterwards,  the  Complainant  and  his  bro« 
ther,  being  merchants,  trading  to  Great-Britain,  and  be« 
ing  natural  born  subjects  of  his  Britannic  Majesty,-  were 
obliged  to  depart  from  the  state,  leaving  the  books^ 
papers,  pi*operty  and  business  of  the  concern  of  Richard 
Kennon  &  Co.  in  the  hands  of  Kennon,  who  was  to  pro- 
ceed to  collect  the  debts  and  settle  the  business  of  the  con- 
cern. 

That  Ralph  Mac  Nair  has  died,  having  made  his  will 
and  appointed  Complainant  his  executor;  that  Richard 
Kennon  having  collected  the  debts  due  to  the  concern^ 
and  converted  the  money  and  the  property  of  the  concern 
to  his  own  use^  has  also  died^  having  made  bis  will  and 
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appointed  Thomas  Ragland,  Boling  Hines  and  Celia  Ken-  ^i^^^  i^^^- 
non  his  executors  and  executrix;  who  have  proved  the    j^^c jiah: 
will  and  taken  out  letters  testamentary.    That  he  died         v. 
possessed  of  or  entitled  to  a  large  personal  estate,  more      Ex"r^'!  ^ 
than  sufficient  to  satisfy  tlie  demands  of  the  Complainant ; 
that  the  books  and  papers  of  the  firm  of  Rich^  Kennon 
&  Co.  also  came  to  tlieir  hands,  and  that  tiiey  refuse  to 
come    to    any   settlement  with  the  Complainants.    The 
bill  prayed  for  an  account,  and  that  Defendants  might  be 
decreed  to  pay  such  sum  as  should  be  found  due  on  such 
account. 

To  this  bill,  the  Defendants  entered  the  plea  of  the  statute 
of  limitations,  and  therein  stated,  that  in  the  life-time  of 
Bichard  Kennon,  to  wit,  on  the  10th  day  of  April,  1777, 
he  stated  and  settled  an  account  in  writing  with  Ralph 
Mac  Nair  and  the  Complainant,  and  which  was  assented 
to  by  them,  of  and  concerning  the  goods  and  stock  which 
had  been  supplied  to  the  partnership  of  Richard  Kennon 
&  Co.  by  Ralph  Mac  Nair  and  the  Complainant,  making  a 
balance  of  1,853{.  5s.  Sd.  then  due  to  them  in  respect 
&ereof ;  and  also  of  and  concerning  the  whole  money, 
securities  for  money,  and  property  of  the  partnci*ship  trade, 
and  of  and  concerning  the  profits  and  gains  made  thereby ; 
and  it  thereby  appeared,  that  there  then  was  in  Richard 
Kennpn's  hands,  in  money,  securities  for  money,  and  other 
property  belonging  to  the  partnership  trade,  to  amount  of 
S069L  08.  lOd. :  That  the  goods  and  stock  were  so  sup- 
plied, and  the  monies  and  property,  if  collected  and  received, 
(which  Defendants  did  not  admit)  were  so  collected  and 
received  by  Richard  Kennon,  and  the  said  account  so  stated 
and  settled,  and  what  was  due  from  him  to  Ralph  Mac  Nair 
and  Complainant,  became  due  in  the  life-time  of  Richard 
Kennon,  and  more  than  three  years  before  tlie  filing  of  the 
bill  or  serving  of  any  process  to  appear  and  answer  thereto. 
That  if  Complainant,  or  Ralph  Mac  Nair,  had  any  cause  of 
action  against  Richai*d  Kennon  in  his  life-time,  or  against 
the  Defendants  since  his  death,  for  or  concerning  any  of  ' 
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Mat,  1819.  the  matters  or  things  contained  in  the  bill^  the  same  did 

^^^    accrue  above  three  years  before  filing  the  bill,  or  serving 

V.        of  process  to  appear  and  answer  thereto  :  and  that  neither 

Ex'»? '   Richard  Kennon,  in  his  life-time,  nor  the  Defendants,  since 

bis  death,  did  at  any  time  within  three  years  before  filing 

the  bill  or  serving  process  to  appear  and  answer  thereto^ 

promise  or  agree  to  come  to  any  account  for  or  to  pay  or 

any  way  satisfy  the  Complainant  or  Ralph  Mac  Nair,  any 

money  or  other  thing  for  or  concerning  the  matters  or  things 

set  forth  in  the  bill :  &c* 

This  plea  being  set  down  for  hearing,  was  sent  to  this 
Court:  and 

Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

The  bill  is  brought  by  Ebenezer  Mac  Nair,  surviving 
partner  of  Richard  Kennon  &  Co.  against  the  executors 
and  executrix  of  Richard  Kennon,  for  an  account  and  set- 
tlement of  the  partnership  transactions.  The  bill  was  filed 
in  October,  1800,  and  in  April,  1802,  the  Defendants 
entered  a  plea  of  the  statute  of  limitations,  which  states, 
that  in  April,  1777,  their  testator  stated  and  settled  an 
account  with  the  Complainant  and  the  deceased  partner, 
Ralph  Mac  Nair,  making  a  balance  of  one  thousand  eight 
hundred  and  fifly  three  pounds,  five  shillings  aiid  three 
pence,  due  to  the  Complainant  and  Ralph  Mac  Nair,  for 
merchandize  furnished  to  the  copartnership ;  and  another 
balance  of  three  thousand  and  sixty  nine  pounds  and  ten 
pence,  in  Kennon's  hands,  for  money,  securities  and  pro- 
perty, if  collected  and  received :  and  the  plea  avers,  that 
the  cause  of  action,  if  any  ever  existed,  accrued  more  than 
three  years  before  the  filing  of  the  bill.  The  real  transac- 
tion between  these  parties  is  set  forth  in  the  bill ;  and  the 
articles  of  copartnership  shew  that  this  plea  cannot  be 
sustained.  According  to  the  fourth  article  of  copartner- 
ship, Kennon  was  to  manage  the  concern  with  such  assis- 
tance as  the  parties  might  think  necessary  ;    and  by  the 
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fiftb,  he  was  to  collect  whatever  debts  might  be  due  at  the  Mat,  i819. 
terminatioii  of  the  copartnershq),  and  to  account  ior  i.ic  Jj^"  ~ 
same  as  he  received  them5  or  as  often  as  tlie  said  Ralph  v. 
Mac  JVWr  shxnM^rtqidre.  The  partnership  was  dissolved,  ^^^^'^ 
by  mutual  consent,  on  the  4th  August,  1774,  except  as  to 
such  matters  as  necessarily  related  to  the  settlement  of 
their  accounts,  the  collection  of  their  debts,  and  closing 
their  affairs  as  copartners  i  and  for  these  purposes,  Rich- 
ard Kennon  was  aathorised  according  to  the  fifth  article ; 
and  the  books  and  papers  were  left  in  his  hands.  It  was 
in  pursuance  of  this  authority,  that  in  April,  1777,  he  exhi- 
bited a  balance  sheet,  the  paper  set  up  in  tlie  plea,  as  a 
stated  account,  ivnd  while  the  business  of  collection  was 
yet  in  progress  and  incomplete.  A  payment  was  made  by 
Kennon  in  July,  1777,  on  account  of  the  stock  furnished ; 
but  the  payments  as  to  the  profits  were  to  await  the  final 
collections  and  settlement.  This  was  not  effected  until 
aftn*  the  Complainants  had  been  obliged  to  leave  the  state 
in  consequence  of  hostilities.  And  until  it  were  completed, 
Kennon  had  in  his  hands  the  moneys  of  the  Complainant, 
refusing  to  pay  them  upon  request.  In  this  state  of  tilings 
the  statute  of  limitations  could  not  attach  upon  the  demand. 
The  statement  furnished  by  Kennon,  was  to  shew  from 
time  to  time  the  progress  he  was  making ;  the  moneys  were 
received  by  him  in  the  character  of  a  trustee,  Uable  to  pay 
what  he  received,  when  his  copartners  should  require  it;  . 
and  it  was  only  when  tliey  did  require  it  and  he  refused  it, 
that  the  fiduciary  character  was  put  an  end  to.  Upon  any 
other  construction,  the  statute  would  begin  to  run  upon 
every  separate  sum,  however  small,  as  it  was  received  by 
Kennon  i  and  the  Complainants  could  only  recover  such 
sums  as  were  received  within  three  years  before  the  bill 
filed«    The  plea  must  be  overruled  with  costs. 
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Tlie  Governor  to  the  use  of  Horace  Dadel 

V.  S-From  Craven* 

William  S,  Morris.  J 

A  Constable  was  appointed  for  **  the  district  of  Newbem,"  in  Craven 
county,  and  gave  bond  <<  well,  truly  and  faithluUy  to  dischargee  his 
duty  as  Constable  in  the  said  district."  In  an  action  on  this  bond  for 
neglect  to  collect  money  on  an  execution  which  was  put  into  his  hands, 
proof  that  the  Defendant  in  the  execution  had  property  in  Craven 
county,  but  out  of  the  district  of  Newbem,  will  not  support  the  action. 

The  powers  and  duties  of  Constables  are  co-extensive  with  the  limits  of 
the  county  within  wliich  they  are  appointed.  The  word  "  district," 
used  in  the  7ih  sect,  of  the  act  of  1741,  ch.  5,  does  not  restrict  their 
powers  or  duties  to  any  section  of  the  county ;  it  is  merely  directory 
to  the  County  Court  to  make  an  appointment  where  a  vacancy  happens. 

But  although,  for  this  reason,  tlie  Constable  in  the  present  case  is  liable 
in  an  action  on  the  case  for  breach  of  duty  any  where  in  the  county  of 
Craven ;  yet,  being  sued  on  his  bond,  the  covenant  in  which  is,  that  he 
will  discharge  his  duty  within  the  district  of  Newbem  ;  if  the  breach 
assigned  were,  that  he  did  not  discharge  his  duty  generally,  there  ^ould 
be  a  vsri^ce  between  the  bond  and  the  breach ;  if,  that  he  did  not 
discharge  his  duty  within  the  district  of  Newbem,  the  evidence  doea 
not  support  the  breach. 

Tlie  action  was  brought  on  the  following  bond,  to-wit : 

<<  Know  all  men  by  these  presents,  that  we,  William  S.  MomB,  David 
^  Lewis,  and  Daniel  Shacklefbrd,  of  the  county  of  Craven,  are  held  and 
<(  firmly  bound  unto  his  Excellency  William  Miller,  Esq.  Captain-Gene- 
"  ral.  Governor  and  Commander  in  Chief  in  and  over  the  State  of  North- 
?*  Carolina,  in  the  just  and  full  sum  of  five  hundred  pounds,  cuircnt 
money,  to  be  paid  to  his  Excellency  the  Governor  aforesaid,  his  suc- 
cessors or  assigns :  to  the  which  payment,  well  and  tmly  to  be  made^ 
**  we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
"  severally,  firmly  by  these  presents.  Sealed  with  oui  seals,  and  dated 
"this  thirteenth  day  of  June,  1815. 

"  The  condition  of  the  above  obligation  is  such,  that  whereas  the  above 
'<  bounden  Williaito  S.  Morris  has  been  appointed  Constable  fir  the  Hiotrict 
of  Newbem,  in  the  county  afireaaid:  Now,  in  case  the  said  William  dotk 
well,  truly,  and  faithfully  dischai-ge  his  duty  as  Constable  in  the  oaid  dio^ 
"  tiict,  by  executing  and  making  due  return  of  all  warrants,  precepts  and 
**  process,  which  shall  come  into  his  hands ;  and  doth  weU  and  truly 
^  account  for  and  pay  all  such  sums  of  money  which  shall  come  into  his 
^  hands,  by  virtue  of  liis  office,  to  th«  persons  entitled  to  receive,  the 


it 
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*  same,  and  in  aU  things  discharge  his  duty  in  the  said  office  of  Constable,  Mat,  1819. 

^  agreeably  to  law,  during'  his  continuance  in  the  said  office ;  then  tlie 

**  above  obligation  to  be  null  and  void,  othenvise  to  remain  in  full  force 

^  and  virtue/ 

«  WM.  8.  MORRIS,       (Seal.) 

«*  DAVID  LEWIS,         (Seal.) 

"  D.  SHACKLEFORD,  (Seal.) 
'  Signed,  sealed  and  delivered 

in  presence  of 

•*  J.  G.  Stanli/,  C.  C* 

The  Defendant  was  appointed  by  the  County  Court  of 
Craven  a  Constable  *^for  the  districi  of  Mwbem"  for  that 
year,  an^  resided  within  that  district,  Horace  Dade,' 
having  obtained  a  judgment  against  Charles  Saunders, 
sued  out  execution  and  placed  it  in  the  hands  of  the  De- 
fendant, who  gave  a  receipt  for  it  Saunders  resided  occa- 
sionally in  Newbern  and  at  his  farm  three  miles  from  New^ 
bem.  The  Plaintiff  proved  on  the  trial,  that  Saunders  had 
property  on  his  farm  sufficient  to  satisfy  tliis  execution  ; 
but  it  appeared  that  this  farm  was  not  within  the  district 
of  Newbern  :  and  a  question  arose.  Whether  the  Defen- 
dant's failure  to  raise  the  money  on  the  execution,  he  being 
appointed  a  Constable  for  the  district  of  Newbern,  and 
having  given  bond  to  execute  the  duties  of  Constable  with- 
in that  district,  amounted  to  a  breach  of  tlie  condition  of 
his  bond  i  Which  question  was  ordered  to  be  sent  to  this 
Court* 

HsiTDERsoy,  Judge,  delivered  tlie  opinion  of  the  Court : 

The  powers  and  duties  of  Constables  arc  co-extensive 
with  the  limits  of  the  County  within  which  they  are  ap- 
pointed. It  was  not  the  intention  of  the  Legislature,  by 
using  the  word  **  district**  in  the  7th  section  of  the  act  of 
1741,  pointing  out  the  manner  of  filling  the  vacancies  which 
might  happen  in  the  recess  of  the  County  Court,  to  restrict 
&e  powers  or  duties  of  Constables  to  any  section  or  paii; 
of  the  County,  but  only  to  have  filled  up  a  chasm  in  that 
part  of  the  County  where  the  vacancy  happened  ;  and  the 
term  district  was  hare  used  upon  a  presumption  that  in 
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aiat,  1819.  making  the  appointment^  the  Court  would  consult  pubHc 

Bade      Convenience,  by  interspersing  the  Constables  liiroughout 

'^*,       every  part  of  the  County^  having  the  power  to  appoint  as 

"Morris r  ^   *  *■ 

many  as  the  Court  should  tiiink  necessary. 

The  English  authorities  cited  in  the  argument  have  no 
bearing  on  this  case ;  for  they  relate  to  local  jurisdictions, 
and  where  the  Constable  or  other  oflBlcer  is  constituted  for 
each  {prosecution.  But  were  it  otherwisjB^  they  could  not 
apply  to  our  Constables,  whose  appointment  is  provided 
for  in  our  laws  for  a  territory  not  subdivided  into  smaller 
judicial  districts ;  but  where  a  writ,  warrant,  or  oth^ 
process  runs  throughout,  if  it  run  in  any  part  But  in 
this  case,  the  Defendant  is  sued  upon  his  bond,  and  in  this 
action  be  is  not  othenirise  liable  than  upon  his  bond,  the 
words  of  which  are,  that  he  shall  discharge  his  duty  as 
Constable  within  the  district  of  Newbem.  If  the  breach 
assigned  were  that  he  did  not  discharge  his  ixitj  generaUyf 
there  would  be  a  variance  between  the  bond  and  the  breach : 
If,  that  he  did  not  discharge  his  duly  wUhin  the  district  (^ 
•Mewbem,  the  evidence  does  not  support  the  breach.  But 
there  can  be  no  doubt,  that  upon  a  bond  drawn  agreeably 
to  law,  the  D^endant  would  have  been  liable :  and  that 
he  is  liable  in  an  action  on  the  case  for  breach  of  duly  any 
where  in  the  County  of  Craven. 
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John  R.  Adaml 

r.  I  From  CiimberlaiKL 

^DavidHay.  J 

In  an  action  against  a  Common  CaiErier  omthe  Oape«Fear  Biver,  there  was 
a  verdict  for  tlie  Plaintiff*  and  I>efendant  moved  for  a  new  trial,  sup- 
portinf^  his  motion  by  an  affidavit  that  he  expected  to  prove  by  the 
witnesses  whom  he  examined  on  the  tnal,  a  custom  among  the  owners 
and  freighters  of  Boats  on  the  Bivet^  which  would  have  excused  him 
from  the  liability  of  a  common  earner :  That  he  was  disappointed  in 
their  evidence  and  thereby  suiprised  :  That  since  the  verdict  he  had 
discovered  witnesses  who  he  believed  would  prove  the  custom,  and 
that  he  did  not  know  of  their  testimony  until  after  the  verdict.  Motion 
for  a  new  trial  disallowed. 

The  Defendant  was  swed  a^  a  common  carrier  on  the 
'Biver  Cape-Fear^  between  'Fajette^Ue  and  WUmin^n. 
There  was  a  verdict  for  the  Plaintiff,  and  a  rule  for  a  new 
trial  was  obtained  upon  the  following  affidavit,  to-wit^ 

<<  The  Defendant  swears  that  he  had  been  induced  to  befieve  that  the 
-  witnesses  whom  he  summoned  to  prove  the  custom  of  the  owners  and 
«  freighters  of  boats  upon  the  Biver»  would  have  suffidently  proved  the 
«  custoniy  so  as  tu  excuse  him  as  a  catrier :  and  that  he  was  surprised  at 
« the  trial,  to  learn  that  they  would  not.  That  since  the  trial  he  has  dn» 
**  covered  witnesses  who  he  believes  will  prove  the  custom,  and  that  he 
*  dad  not  know  of  their  t«fthnony  until  since  the  triaL" 

The  mle  for  a  new  trial  was  discharged,  and  the  De*' 
fendant  appealed  to  this  Court :  And 

DAHTELf  Judg<^  ddivere^  the  opinion  of  the  Court : 

We  do  not  see  any  facts  diselosed  in  4ie  affidavit  to  in- 
duce us  to  grant  a  new  trial.  We  (enow  of  no  custom 
which  could  excuse  the  Defendant  from  the  operation  of 
the  law  governing  common  carriers*  If  such  a  custom  do 
existy  and  it  would  aid  the  Defendant,  it  is  strange  he 
should  have  heen  unahle  to  prove  it  on  the  trial,  as  tiie 
Court  was  holden  in  the  town  where  the  greatest  part  of 
the  commercial  transactions  on  the  Cape-Fear  are  earned 
on.    I^et  the  rule  be  discharged. 
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Mat,  1819. 

Joseph  Guy    1 
,    r.  y  From  IredelL 

Alexander  Hall.  J 

In  an  action  to  recover  the  value  of  a  negr6  slave,  the  PlaintifT  gave  iii 
evidence  a  bill  of  sale  for  the  negro^  made  to  him  on  the  ISth'Decem- 
ber,  18ir.  The  Defendant  claimed  title  to  the  negro  under  the  same 
person,  and  gave  in  evidence  a  bill  of  sale  made  to  him  on  the  5th  of 
that  month.  The  Plaintiff  alleged  that  he  had  purchased  the  negro 
before  the  5th,  and  that  it  was  agreed  between  him  and  the  vendor 
that  they  should  meet  on  or  about  the  15th,  when  he  should  give  bond 
with  security  for  the  purchase  money,  and  the  vendor  should  make  to 
him  a  bill  of  sale :  and  the  declarations  of  the  vendm*  made  between 
the  5th  and  15th  were  received  in  evidence  to  prove  these  facts. 

The  declarations  or  confessions  of  a  person  making  them  are  evidence 
against  him,  and  all  claiming  under  him  by  a  subsequent  title.  He 
cannot  better  his  title  by  transferring  it  to  another,  or  thereby  affect 
the  rights  of  those  who  have  an  interest  in  his  confessions. 

A  rule  prevailed  during  Lord  Mansfield's  time,  that  no  man  should  be 
heard  either  directly  by  himself,  as  a  witness,  by  giving  his  declara- 
tions in  evidence  to  impeach  an  instrument  to  which  he  was  a  party, 
or  to  invalidate  a  title  which  he  had  passed  away  as  a  good  one.  Tfua 
rule  was  exploded  by  Lord  Kenyon*  and  the  ancient  rule  restored,  of 
excluding  witnesses  only  upon  two  g^rounds,  infamy  and  interest.  It 
is  still  retained  in  some  of  our  nster  States,  as  to  instruments  which  are 
negotiable. 

In  this  case  the  vendor  was  alive,  and  amenable  to  the  process  of  the ' 
Court ;  and  it  was  urged  that  he  himself  should  be  sworn,  and  his 
declarations  be  not  received.  But  he  is  privy  in  estate,  and  in  law, 
his  declarations  are  those  of  the  party  claiming  under  him.  If  it  be 
asked.  Why  not  swear  him }  The  answer  is,  The  party  likes  his  decla- 
rations better.  It  is  true,  if  he  be  now  disinterested,  either  par^  may, 
if  he  choose^  call  him  as  a-  witness. 

Tliis  was  an  action  of  trover  to  recover  the  value  of  a 
nes;ro  slave  named  Peter,  to  whom  both  Plaintiif  and  De- 
fendant set  up  title,  under  Joseph  Hall.  The  Plaintiff  gave 
in  evidence  a  bill  of  sale  made  to  him  by  Joseph  Hall  on 
the  15th  December,  1817  ;  and  the  Defendant  gave  in  evi- 
dence a  bill  of  sale  made  to  him  by  Joseph  Hall  on  the  5th 
of  that  month.  It  was  alleged  by  the  Plaintiff,  that  he  had 
purchased  the  n^gro  Peter  fi^m  Joseph  Ball  before  the  5ttC 


StFBBMB  GOUBT  OP  KOBTH-CABOLIlTJi.  191 

of  December,  and  that  it  was  agreed  between  them  at  the  ^at,  1819. 
time  of  the  sale  and  purchase,  that  they  should  meet  on  or 
about  the  Idth  of  December,  when  Plaintiff  should  give 
bond  with  security  for  the  purchase  money,  and  Joseph 
Hall  should  execute  to  him  a  bill  of  sale :  and  to  prove  this 
fact,  he  offi^red  in  evidence,  among  other  things,  the  decla- 
rations of  Joseph  Hall  made  between  the  5th  and  1 5th  of 
December.  Hall  was  alive  and  amenable  to  the  process  of 
the  Court.  The  evidence  was  rejected,  and  the  Plaintiff 
non-suited.  A  rule  for  a  new  trial  was  obtained,  upon  tlie 
ground  that  the  evidence  was  improperly  rejected.  This 
-i*ule  was  sent  to  this  Court,  and 

Hbndersoit,  Judge,  delivered  the  opinion  of  the  Court : 

The  declarations  or  confessions  of  the  person  making 
.them,  are  evidence  against  such  person  and  all  claiming 
under  him  by  a  subsequent  title,  and  for  the  plainest  rea- 
sons. Truth  is  the  object  of  all  trials,  and  a  person  inte- 
rested to  declare  the  contrary,  is  not  supposed  to  make  a 
statement  less  favorable  to  himself  tiian  the  trutii  will  war- 
rant ;  at  least  there  is  no  danger  of  overlea|nng  the  bounds 
of  truth  as  against  the  party  making  the  declarations.  It 
is  therefore  evidence  against  him,  and  Ids  subsequent  pur- 
chaser stands  in  his  situation  ^  for  he  cannot  better  his  title, 
by  transferring  it  to  another,  or  thereby  affect  the  riglits 
of  those  who  have  an  interest  in  his  confessions.  During 
the  time  that  Lord  Mansfield  presided  in  the  English 
Courts,  a  different  rule  prevailed,  that  no  man  should  be 
heard  either  directly  himself  as  a  witness,  by  giving  his 
declarations  in  evidence  to  impeach  an  instrument  to  which 
he  was  a  party,  or  to  invalidate  a  titie  which  he  had  passed 
away  as  a  good  one  :  thereby  forming  a  new  rule  of  exclud- 
ing witnesses.  But  the  good  sense  of  his  successor  restored 
the  ancient  rule,  declaring  that  he  knew  of  but  two  rules 
of  exclusion,  infamy  and  interest :  and  the  rule  observed 
in  Lord  Mansfield's  time  is  now  entirely  exploded,  except 
in  som^  of  our  sister  States,  where  it  is  retained  as  to 
instruments  which  are  negotiable. 
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Kit,  1819.      But  it  is  said,  tiiat  the  person  whose  declaratioiis  are 

^^"^    offered,  is  entirely  disinterested  and  within  the  process  of 

V.        the  Court,  and  therefore  should  himself  be  sworn.    Th^re 

W    It 

would  be  some  weight  in  this  objection,  if  they  were  offered 
as  the  declarationsuof  a  disinterested  individual  in  those 
cipes  where  such  declarations  are  admissible,  to-wit,  in 
cases  of  pedigixe  and  boundary ;  for  theh  the  declarations 
would  be  inadmissible,  if  the  higher  evidence,  the  oath  of 
the  party,  could  be  had.  In  aJI  other  cases,  except  those  of 
pedigree  and  boundary,  the  declarations  of  disinterested 
individuals  are  inadmissible ;  for  they  are  nothing  but 
hearsay.  In  this  case,  they  are  offered  as  coming  from  a 
Privy  in  Estate,  and  therefore,  in  Law,  from  the  party  him- 
self; for  the  privy  completely  represents  him,  so  that  the 
question  whether  the  person  be  now  disinterested  to  declare 
the  truth,  and  is  amenable  to  the  process  of  the  Court,  does 
•not  affect  the  point  now  under  consideration. 

It  is  asked,  Why  not  swear  him  i  The  answer  is.  The 
party  likes  his  declarations  better.  He  may,  firom  some 
motive,  vary  his  statement ;  and  the  party  ofiering  this  evi- 
dence is  alone  to  judge.  It  is  true,  if  he  be  now  disinter- 
eisted,  either  party  may,  if  he  choose,  call  him  as  a  witness. 
The  evidence  was  improperly  rejected^  and  the  rule  for  a» 
new  trial  must  be  made  absolute. 
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Mat,  1819. 

The  State     1 

V.  V  From  Rutherford. 

Jdm  Withcrow.j 

On  a  conviotioa  for  perjury  in  Butfaerford  County,  two  rei«onf  were 
•wigned  in  arreit  of  judgment.  Itt.  That  the  indictment  did  not 
chaige  that  the  oath  was  taken  in  Rutherford  County.  2d.  Nor  that 
the  evidence  was  given  to  the  Court,  or  the  Court  and  Jury,  but  to  the 
Jury  only. 

The  first  reason  overruled,  iat  the  indictment  charges  **  that  he  the  said 
^  A.  B.  on  the  16th  April,  in  the  year  aforesaid,  in  the  county  aforesud* 
'<  came  before  the  said  C.  D.  Judge  as  aforesaid,  and  then  and  there 
'^  before  the  said  C.  D.  did  take  his  corporal  oath.''  The  part  of  the 
indictment  immediate^  preceding,  states  that  C.  D.  held  the  Court  aa 
Judge,  at  that  term,  in  Rutherford  County :  the  same  Coun^  is  inserted 
in  the  caption  of  the  indictment,  and  there  is  none  other  mentioned  la 
any  part  of  it.  The  words  ^  then  and  thei«"  refer  to  the  16th  April 
and  to  the  County  of  Rutherford. 

Tlie  second  reason  overruled,  for  the  indictment  charges  that  the  oath 
was  taken  before  the  Judge,  and  the  evidence  was  thereupon  given  to 
the  Jurors.  This  is  the  proper  way  of  stating  the  oath,  1st,  Because 
evidence  given  was  on  an  issue  to  be  tried  by  a  Jury.  2d.  It  is  agree- 
able to  the  most  approved  forma  of  indictments  for  perjury  committed 
(m  the  trial  of  an  issue. 

The  oath  is  taken  before  the  Court,  but  the  evidence  is  give  to  the  Jur>', 
and  the  crime  consists  in  giving  false  evidence  to  them  in  a  material 
point  in  issue. 

This  was  an  indictment  for  perjury^  and  so  much  of  the 
indictment  as  relates  to  the  points  decided  in  this  case  was 
as  follows^  to- wit  : 

» 

"  State  o/Mtrth-CaroUnOf }  Superior  Court  of  Law,  third  Monday  after 
**  Mviherfi^d  Comity.     3      the  fourth  Monday  of  September,  1817. 

«  The  Jurors  for  the  State,  upon  their  oath  present^  that  at  a  Superior 
"  Court  of  Law  opened  and  held  for  the  County  of  Rutherford,  on  the 
"  third  Monday  after  the  fourth  Monday  of  March,  in  the  year  of  our  Lord 
**  one  thousand  eight  hundred  and  mxteen,  there  was  a  case  which  came 
**  on  to  be  tried  between  the  State  of  North-Carolina  and  John  Oliver, 
'<  Pluntiffs,  and  Elijah  Patton,  Defendant,  in  an  action  of  debt  to  recover 
**  the  penalty  of  forty  pounds  of  the  said  Defendant,  for  having  loaned  a 
^  sum  of  forty  dollars  by  ssdd  Defendant,  to  one  John  Witherow,  and  for 
**  having  received  more  than  the  legal  interest  thereon  by  the  said  Elijah 
<"*  Patton  from  the  sud  ^ohn  Witherow ;  and  the  said  Elijah  Patton  before 

u 
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Ma.t,'1819.  ''  the  term  last  above  mentioned,  did  plead  that  he  owed  nothing  to  the 

*  -'  T    ^^     **  Plaintiffs  in  said  suit :  Whereupon  the  same  issue  came  on  to  be  tried 

The  State    «  ^^^  ^^  ^gy^  y^^  above  mentioned,  on  the  uxteenth  day  of  April,  in  the 

Witlierow.    '*  ^^^  ^^  ^'^^  ^^^  ^^^  thousand  eight  hundred  and  uxteen  aforesaid, 
<'  before  the  Honorable  Duncan  Cameron,  then  being  one  of  the  Judg^ 
*<  of  the  Superior  Courts  of  Law  in  and  for  the  State  of  North^arahna^ 
^  and  then  and  there  having  competent  power  to h(^  said  Superior  Court 
**  in  the  County  of  Rutherford  afiiresaid,  and  to  try  causes  therein,  and 
**  also  a  Jury  of  good  and  lawful  men,  then  and  there  sworn  to  try  the  issue 
**  aforesaid,  between  the  said  State  of  North-Carolina  and  John  Oliver, 
**  Plaintiffs,  and  the  said  Elijah  Patton,  Defendant.    And  the  Jurors  afore* 
**  said,  upon  their  oath  aforesaid,  do  further  present,  that  John  Witheiow, 
^  of  the  County  of  Rutherford,  not  having  the  fear  of  God  before  his  eyes, 
**  but  being  moved  and  seduced  by  the  instigations  of  the  Devi],  and  con- 
**  triving  and  intending  unjustly  to  aggrieve  the  said  Elijah  Patton,  the 
^  Defendant  above  named,  and  wickedly  to  procure  a  verdict  to  go  against 
**  him  for  the  penalty  of  forty  pounds  aforesaid,  on  the  issue  so  joined  as 
<^  aforesaid,  he  the  said  John  Witherow,  on  the  sixteenth  day  of  April,  ift 
**  the  year  aforessud,  in  the  County  aforesaid,  came  before  the  said  Duncan 
**  Cameron,  Judge  as  aforesaid,  and  then  and  there  before  the  said  Duncan 
^  Cameron,  he  the  sud  John  Witherow,  did  take  his  corporal  oath  upon 
<*  the  Holy  Gospel  of  God,  to  speak  the  truth,  the  whole  truth,  and  nothing 
^  but  the  truth,  of  and  upon  the  premises  in  the  said  issue  so  joined  as 
^  aforesaid,  the  said  Duncan  Cameron,  Jud^  as  aforesaid,  then  and  there 
^  having  competent  power  and  authority  to  administer  said  oath  to  the 
**  said  John  Witherow  in  that  behalf,  and  tlie  said  John  Witherow  so  being 
«*  sworn  as  aforesaid^  falsely,  corruptly,  wilfully,  wittingly,  knowingly  and 
*'  maliciously,  did  say,  depose  and  give  in  evidence  to  the  Jurors  of  the 
**  said  Jury,  so  as  aforesaid  taken  between  the  parties  aforesaid,  in  sub- 
«  stance  and  to  the  effect  following,  Sec." 

The  Defendant  was  convicted,  and  two  reasons  were 
assigned  in  arrest  of  judgment*  1st.  That  it  is  not  stated 
that  the  oath  was  taken  in  Rutherford  County.  Sd.  That 
it  is  not  charged  that  the  evidence  was  given  tot]ie  Cour^ 
or  to  the  Court  and  Jury,  but  to  the  Jury  only.  These 
reasons  were  overruled,  and  the  Defendant  appealed. 

Tayxob,  Cliief-Justice^  delivered  the  opinion  of  llie 
Court: 

The  first  reason  is  answered  by  the  statement  in  the 
indictment,  which  charges  the  Defendant  with  taking  the 
oatliy  ^^  he  the  said  John  Witherow^  on  the  16th  day  of 
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*^  April,  in  tlje  year  aforesaid,  in  the  County  aforesaid,  Mat,  1819. 
^*  came  before  the  said  Puncan  Cameron,  Judge  as  afore-   r^^^  ^^^^ 
'<  said,  and  then  and  there  before  the  said  Duncan  Came-      ,  'f  • 
'^  ron,  he  the  said  John  Witherow,  did  take  his  coi-poral 
<^  oath,  kcJ*    The  part  of  the  indictment  immediately  pre- 
ceding, states  that  the  same  Judge  held  the  Court  that  term 
in  Rutherford  County  :  tlie  same  County  is  inserted  in  the 
caption  of  the  indictment^  and  tiiere  is  none  other  men- 
tioned in  any  part  of  it.    The  words  *^  then  and  there,'' 
must  consequently  refer  to  the  16th  day  of  AprU  and  to  the 
County  of  Rutherford. 

With  respect  to  the  second  reason :  the  indictment,  after 
stating  that  the  oath  was  taken  before  the  Judge,  he 
having  competent  power  to  administer  the  same,  proceeds 
to  charge  that  the  Defendant  did  depose  and  give  evidence 
to  the  Jurors.  This  way  of  stating  the  oath  is  the  proper 
one;  1st  Because  the  evidence  given  was  on  an  issue 
joined  between  the  parties  in  the  suit ;  and  it  is  called 
evidence,  because  thereby  the  point  in  issue  is  to  be  made 
evident  to  the  Jury.*  2d.  It  is  agi*ceable  to  the  most 
approved  forms  of  indictments  for  perjury  committed  on 
the  trial  of  an  issue.  The  oath  is  taken  before  the  Court, 
but  the  evidence  is  given  to  the  Jury  ;  and  the  crime  con* 
•ists  in  giving  false  evidence  to  them  in  a  material  point 
in  issue.  It  is  the  exclusive  province  of  tlie  Jury  to  decide 
upon  the  facts  in  issue,  and  therefore  the  evidence  is  given 
to  them  to  enable  them  to  decide.  Wiience  it  follows,  tliat 
the  charge  in  the  indictment  is  ti*ue  in  point  of  fact,  a^ 
well  as  technically  correct f  The  reasons  in  arrest  must 
be  overruled. 

♦  1  Inst.  283.  t  4  Wentw.  273. 
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Mat;  1819. 

Den  on  demise  of  James  Whitted  and*^ 

AttUia^his  wife  i  p^  FrB^^kXau 

Samuel  Williams.  J 

A.  devised  his  lands  to  his  son  Heniy,  hts  daughter  Peggy,  and  the  child 
his  wife  was  tlien  ensient  with,  as  tenants  in  comhion ;  and  declared 
that  on  the  coining  of  age  of  his  sdn  Hemy,  it  should  be  at  his  optiott 
to  have  the  land  sold  or  not :  if  sold,  the  money  arinog  therefrom  waft 
to  be  equally  divided  between  him  and  the  other  two  children ;  and 
the  executor  was  authorised  to  sell  the  lands,  if  Henry  should  wish  i^ 
and  divide  the  money. 

A.  died  in  1793,  and  his  wife  soon  afterwards  was  delivered  of  a  dangfa* 
ter,  who  shortly  thereafter  died.  The  widow  married,  and  had  issue^ 
a  daughter  named  Attiiia.  Peggy  died  in  May,  1796^  and  Attilia  was 
bom  in  September  following.  Heniy,  on  arriring  at  age  in  1807,  sold 
the  land ;  Attilia  now  claimed  one-fourth  part  of  the  lands,  and  broug^ht 
an  ejectment  against  Henry's  alienee.  Pending  the  suit,  the  executor 
executed  a  conveyance  to  Henry's  afience. 

Attilia  is  not  entitled  to  recover  any  part  •/  the  laruU,  whatever  ri|^t  she 
may  have  to  a  share  of  the  money  for  which  they  were  sold  t  noT  caa 
the  Court  in  this  action  take  any  notice  of  her  claim  for  a  share  of  the 
rents  which  accrued  before  the  sale. 

The  Court  here  would  direct  the  Defendant  to  pay  the  costs  of  this  suit, 
if  a  question  upon  that  point  had  been  submitted ;  but,  as  it  is  not  silb* 
nutted  by  the  case  sent  up,  no  decision  here  can  be  made  oo  it. 

This  was  an  action  of  ejectment  brought  to  try  the  title 
which  the  lessors  of  the  PlaintHT  claimed  to  one  undivided 
fourth  part  of  a  tract  of  land  situate  in  Franklin  county 
John  Rinchen,  being  seised  of  the  land,  made  and  pub- 
lished, in  writing,  his  last  will  duly  executed  to  pass  his 
real  estates,  and  therein  devised  the  land  in  question  *^  to 
**  his  son  Henry  Martin  Kinchen,  his  daughter  Peggy 
**  Rinchen,  and  the  child  his  wife  was  then  ensient  with^ 
**  as  tenants  in  common ;  and  declared  that  on  the  coming 
'<  of  age  of  his  son  Henry  Martin,  it  should  be  at  his 
'<  option  to  have  the  land  sold  or  not :  if  sold,  the  money 
**  arising  therefrom  was  to  be  equally  divided  between 
''  him  and  the  other  two  children ;  and  the  executors  were 
-*'  empowered  to  sell  the  land^  if  Henry  Martin  should 
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^  iririi  it»  nd  to  41ivide  tiie  mmey/'    John  Kinchen  died  M^l8y. 
ia  IlcceQiber»  iT9Sf  wnA  shortly  after  bis  death  faia  widow    -urimiM 
was  deUverad  of  a  diUd,  who  was  named  Lucretia,  and        «. 
who  soon  thereafter  died.    The  widow  then  intermarried 
with  Williaai  Nash,  by  whom  she  had  issue,  Attilia,  wife 
^  the  leasor  of  the  Plaintiff.    Peggy  Kinchen  died  on  the 
9th  of  May,  1796,  and  Attilia  Nash  was  bom  in  Septem* 
ber  following.    The  third  of  the  land  to  which  Lucretia 
was  entitled  under  the  demise,  having  upon  her  death 
become  vested  in  Henry  Martin  and  Peggy,  James  Whit- 
ted  now  claimed  upon  the  olath  of  Peggy  one-fourtli  of 
the  land,  in  right  of  his  wife  Attilia,  as  one  of  the  heirs  at 
law  of  Peggy  Kinchen ;  and  also  claimed  one-fourth  part 
of  the  rents  which  had  accrued  since  Peggy's  death. 

Henry  Martin  Kinchen,  on  arriving  at  age,  conveyed 
the  land  to  the  Defendant  on  the  29th  August,  1807,  and 
the  executor  of  John  Kinchen  executed  a  conveyance  to 
the  Defendant  after  the  bringing  of  this  suit.  It  was  sub- 
mitted to  the  Court  to  decide  whether  the  lessors  of  the 
Plaintiff  be  entitled  to  recover. 

Haxx,  Judge,  delivered  the  opinion  of  the  Court : 

In  this  action  the  Court  cannot  decide  the  claim  which 
the  lessors  of  the  Plaintiff  set  up  for  a  share  of  the  rents ; 
and  as  to  the  claim  which  they  set  up  for  one-fourth  part 
of  the  land,  the  Court  must  give  judgment  for  the  Defen^ 
dant.  The  testator  directed  his  executor  to  sell  his  land^ 
if  his  son  Henry  Martin,  on  his  arrival  at  age,  should 
wish  it.  The  acting  executor  has  conveyed  the  land  to 
the  Defendant,  in  conformity  with  the  wishes  of  Hemy 
Martin  after  his  arrival  to  age.  Tlie  Defendant,  therefore, 
holds  the  lands  under  the  will  of  John  Kinchen,  the  devi- 
sor, who  was  the  rightful  owner  of  them,  and  the  Plain- 
tiffs cannot  recover  them,  nor  any  part  of  them.  Whether 
they  be  entitled  to  any  part  of  the  money  for  which  the 
land  was  sold,  will  be  decided  when  the  question  shall  be 
properly  submitted  to  the  Court.    It  cannot  be  decided  in 
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Hat,  1819.  this  Bction  of  ejectment    It  is  said,  in  the  argument,  liiat 

^jjT^    as  the  deed  was  made  to  the  Defendant  since  the  institu* 

V.        tion  of  this  suit,  the  Plaintiff  is  entitled  to  damages  for 

/QriUiams.   ^^  ti-espass,  although  he  cannot  recover  the  land.    This 

Court  would,  no  doubt,  so  decide,  were  that  point  submit* 

ted ;  but,  as  it  is  not  submitted^  we  cannot  undertake  to 

decide  it* 
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Mat,  18191 

The  Administrator  of  It  Stallings'^ 

The  Executors  of  Garrett  Goodloe,  | 

AiTD  i^From  New-Hanover 

The  Executors  of  Garrett  Goodloe  j 

V. 

The  Administrator  of  IL  Stallings  J 

Sules  concerning  billB  of  review.  It  is  provided  bjr  the  thiid  of  Lord 
Bacon's  Ordinances^  that  no  bill  of  review  shall  be  admitted,  or  any 
other  new  bill  to  change  matter  decreed,  except  the  decree  be  first 
obeyed  and  peribnned :  as  if  it  be  for  land,  that  the  possession  be 
yielded;  if  it  be  for  money,  that  tbe  money  be  psud ;  if  it  be  for  evi. 
dences,  that  they  be  brought  in :  and  so  in  other  jcases  which  stand 
upon  the  strength  of  the  decree  alone.  . 

Iffis  fourth  ordinance  provides  that  if  any  act  be  decreed  to  be  done^ 
which  extinguishes  the  part3r's  right  at  the  common  law,  as  making  an 
assurance  or  release,  acknowledging  satisfaction,  cancelling  bonds  or 
evidences,  and  the  like,  tiiose  parts  of  the  decree  are  to  be  spared 
until  the  bill  of  review  be  determined ;  but  such  sparing  is  to  be  war- 
ranted by  public  order  made  in  Court. 

Peculiar  circumstances  have  induced  the  Court  to  make  exceptions  td 
the  rig^d  enforcement  of  the  third  ordinance :  as, 

1.  Where  the  party  would  swear  that  he  was  unable  to  perform  the 
decree,  and  submit  to  lie  in  prison  until  the  matter  was  determined  on 
the  bill  of  review, 

2*  Where  the  party  had  been  in  prison  for  twenty  years,  and  swore  that 
he  was  not  worth  forty  pounds  sterling,  besides  the  matter  in  question^ 
he  was  allowed  to  bring  a  bill  of  review,  without  paying  the  costs 
decreed  in  the  original  case. 

3.  Where  a  large  sum  of  money  was  decreed  to  be  paid,  the  Court  pep- 
mitted  the  party  to  bring  a  biU  of  review  on  giving  good  security  to 
perform  the  former  decree. 

^us  fkr  the  Courts  have  gone  in  England.  In  this  State,  a  party  has 
been  allowed  to  bring  a  bill  of  review  upon  its  being  shewn  to  the 
Court  that  he  was  insolvent. 

The  Courts  here  will  adopt  the  mild  rule,  where  the  party  is  able  to  per- 
form the  decree,  of  permitting  him  to  bring  a  biU  of  review  upon  his 
making  secure  the  party  who  obtained  the  decree.  This  rule  will  best 
comport  with  the  condition  of  our  oouatty  and  our  mode  of  doing  busi- 
ness in  Courts  of  Equity. 

The  facts  in  this  case  are  set  forth  in  the  following  opi- 
nion (^  th«  Qourt^  delirered  by 
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.Mat,  1819.      Tati^r^  Chief-Justice :    The  two  cases  between  these 

Q^^^^>^  parties  are  bi*anches  of  the  same  transaction,  of  which  I 

Executors  have  endeavored  to  form  a  connected  view  by  looking  into 

stalHngs'    ^le  whoie  of  the  record,  and  extracting  from  it  a  statement 

Administ'r.  u^n  which  the  judgment  of  the  Cobrt  must  be  given. 

Garrett  Goodloe  was  appointed  guardian  to  Riddick 
«  Stallings,  a  minor,  who  died  soon  after  he  came  of  age^ 
when  Shadrach  Stallings  administered  upon  his  estate^ 
and  petitioned  against  the  executors  of  Garrett  for  an 
account  and  settlement  of  the  guai*dianship,  about  sixteen 
years  ago.  The  executors  *  answered.  A  reference  was 
made  to  the  Master,  whose  report  w  as  set  aside :  a  second 
reference  was  made,  and,  no  exceptions  being  taken  to  the 
report,  a  decree  was  made  conformably  to  it  at  October 
term,  1814,  for  the  sum  of  SSl,S09. 

The  executors  then  obtained  an  injunction,  which  was 
dissolved  on  the  coming  in  of  the  answer,  in  the  Court  of 
Equity  for  New-Hanover,  and  the  decree  of  dissolution 
was  afterwards  confirmed  in  this  Court.  The  executors  in 
April,  1817,  filed  a  petition  to  review  the  decree,  to  which 
the  administrator  of  Riddick  Stallings  pleaded,  that  th» 
decree  had  not  been  performed  ;  and  that  case,  upon  th» 
sufiiciency  of  the  plea,  was  transmitted  to  this  Court,  and 
is  one  of  the  two  cases  now  depending  here  between  the 
.      parties. 

In  the  mean  time,  execution  issued  against  the  executoff^^ 
who,  in  March,  1818,  obtained  a  supersedeas  from  a  Judge, 
upon  an  affidavit  which  stated,  in  substance,  the  same  facts 
which  formed  the  ground  of  the  petition  to  review.  Sha^ 
drach  Stallings,  the  administrator,  met  this  with  a  counter 
affidavit,  and  a  motion  to  dismiss  the  supersedeas :  or  if 
it  should  be  continued,  an  oi*der  that  the  executor  should 
give  security  for  the  payment  of  the  judgment,  or  that  the 
property  levied  upon  should  be  fortlicoming  in  the  event 
of  tlie  supersedeas  being  dismissed.  The  motion  to  dismiss 
the  supersedeas,  and  for  the  security,  wi^  directed  to  be 
sent  here ;  and  that  forms  the  second  case. 
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There  is  nominally  a  third  ease  on  the  docket  between  H^n  1819.  < 
the  parties ;  but  it  is  in  realitj  a  part  of  the  first,  being  an   Qoo^ioe's 
assimment  of  the  errors  on  which  the  executors  allege  the    Bxecutor 
decree  ought  to  be  reye^-sed.  staiirngs* 

It  appears  to  me  that  a  decision  on  the  plea  roust  una-  ^<l°^uu^''- 
Toidably  decide  the  question  on  the  supersedeas ;  for  if  the 
plea  be  sustained,  the  amount  of  the  decree  must  be  paid 
hj  the  executors,  and  the  administrator  is  entitled  to  the 
effect  of  his  execution.  On  the  contrary,  if  the  plea  be 
overruled,  the  supersedeas  must  be  continued  ^  in  which 
event,  it  will  be  necessary  to  dispose  of  the  other  motion 
made  by  the  administrator  in  *i-elation  to  security.  I  shall 
therefore  proceed  to  consider  the  plea. 

The  jurisdiction  concerning  orphan's  estates  was  v^^ted 
in  the  County  and  Superior  Courts,  to  avoid  the  delay  and 
expense  incident  to  an  application  to  the  Court  of  Chan* 
eery,  which  was  then  held  in  one  place  only  by  the  Gover- 
nor and  Council.  But  it  is  evident  from  the  law  introduc- 
ing this  change,  that  the  power  of  the  County  and  Superior 
Courts  was  intended  to  be  concurrent  with  tliat  of  the 
Chancery,  the  forms  of  practice  in  which  yveve  to  be  observe 
ed  in  all  cases  where  no  change  was  made  by  the  act.  This 
appears  firom  the  preamble  of  the  act  of  1769,  ch.  5,  from 
tile  3dd  and  S4th  sections,  and  from  its  general  scope. 

In  the  third  of  Lord  Bacon's  ordinances,*  which  were  " 
made  nearly  two  hundred  years  ago,  it  is  provided  that  no 
hill  of  review  should  be  admitted,  or  any  otiier  new  bill  to 
change  matter  decreed,  except  the  decree  be  first  obeyed 
and  performed ;  as,  if  it  be  for  land,  that  the  possession 
be  yielded ;  if  it  be  for  money,  that  the  money  be  paid ;  if 
it  be  for  evidences,  that  the  evidences  be  brought  in ;  and 
so  in  other  cases  which  stand  upon  the  strength  of  the  de- 
cree alone.  The  fourth  ordinance  makes  an  exception  of 
fliose  acts  which  extinguish  a  party's  rights  at  common 
law  ;  such  as  making  an  assurance,  or  release;,  or  the  like : 
these  are  to  be  stayed  till  the  bearing. 

*  3  Bftc.  Works,  239. 

w 
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Mat,  1819.  It  has  been  said  by  Lord  Hardwicke»*  that  these  rules 
^^^^~,^  have  never  been  depai*ted  fi'om :  But  in  WillianiB  v.  Mel-* 
Executor  lish^f  the  proceedings  were  offered  to  be  stayed  on  a  bill  of 
Stailipgfi'  review,  if  the  Plaintiff  would  swear  that  he  waft  unable  to 
Adminj3t*r.  perform  the  decree,  and  would  lie  in  prison  till  the  matter 
was  determined  on  the  bill  of  review.  And  in  a  subsequent 
case,  the  Plaintiff  was  allowed  to  bring  a  bill  of  review^* 
without  paying  the  costs  of  the  original  cause,  upon  mak- 
ing oath  he  ^as  not  worth  40^.  besides  the  matter  in  ques-« 
tion4  In  Levil  v.  Dai*cey,$  the  rule  of  the  Court  waa 
pleaded  to  a.  bill  of  review,  that  the  Plaintiff  ought  first  to 
have  brought  the  money  into  Court ;  but  the  Court  said 
they  would  dispense  with  tlie  rule  upon  his  giving  good 
security.  These  cases  seem  to  shew  the  present  practice 
in  the  Court  of  Chancery  in  England,  and  it  follows  frpiB^ 
them,  that  the  rule  may  be  dispensed  with  under  the  cir- 
cumstances of  each  case ;  that  the  decree  must  eitlier  bo 
performed,  security  given  for  its  performance,  or  the  parly 
must  swear  he  is  unable  to  do  either,  and  surrender  him-' 
self  to  jail  till  the  bill  of  review  be  determined.  But  I  am 
inclined  to  think,  tliat  an  order  for  security  is  made  only 
under  peculiar  circumstances,  as  it  is  not  noticed  as  a  dis-' 
tinct  exception  to  the  rule  in  the  modem  books  of  practice  ; 
and  in  the  only  case  where  I  can  find  it  was  made»  th6 
deci*ee  was  for  a  large  sum  of  money. 

It  is  not  easy  to  say  what  the  practice  has  been  in  Hm 
State  ;  from  the  imperfect  organization  of  the  Equity 
Courts,  they  can  scarcely  be  said  to  have  acquired  any  fixed 
and  stable  rules  of  practice.  In  Spiller's  case,  a  motion  to 
suspend  the  proceedings  in  an  original  cause  was  made,  on 
filing  a  bill  of  review,  but  overruled  by  the  Court,  who 
admitted  the  rule  as  it  is  transmitted  by  Lord  Bacon :  and 
this  decision  was  subsequently  recognised  in  the  case .  of 
Renon's  executors  t?.  Williamson.||  In  the  case  of  Pannell 
and  Wife  v.  Taylor,  decided  in  this  Court,  the  party  waa 

♦  3  Atk.  35.        1 1  Vem.  117.        +  Id.  264. 
§  1  Chan.  C«8.  42.  11  Hayw.  350. 


allowed  to  proceed  with  a  bill  of  review,  upon  its  being  ^^t,  181?>. 
shewn  that  he  was  insolvent    The  rule  which  shall  be    coodioe's 
established  in  this  case,  will  probably  regulate  the  practice    Executor 
in  future ;  and  upon  a  consideration  of  the  state  of  society    staiUugs' 
among  us,  and  the  mode  of  transacting  affairs,  influenced  Administ'r. 
more  by  the  periodical  returns  of  agriculturaLgaih,  than 
the  constant  circulation  of  commercial  profit  ^  the  hasty 
mannei'in  which  £>ittity  business  has  been  done ;  and  the     ' 
genius  of  our  government,  which  should  oppose  no  hai*sh, 
and  frequently  insuperable  obstacles  to  the  administration 
of  justice,  I  am  disposed  to  think  the  milder  rule  will  be 
the  most  just  one  ;    and  that  if  the  party  obtaining  the 
decree. is  rendered  secure  in  the  event  of  a  dismission  of 
the  bill  of  review,  the  inconvenience  will  be  small,  compared 
with  that  which  will  flow  from  the  denial  of  justice,  which 
a  rigorous  exaction  of  the  money  will  in  many  cases  occa« 
sion.    It  will  correspond  too  with  the  ordinary  practice  hi 
writs  of  error  and  appeals,  and  all  other  means  by  which 
errors  of  fact  or  law  are  reviewed.    I  am,  therefore,  of  opi- 
nion, that  upon  the  executors  of  GaiTett  Goodloe  giving 
1)ond  with  security,  conditioned   to  pi*o8ecute  the  bill  of 
feview,  they  may  proceed  with  it,  in  the  discretion  of  the 
presiding  Judge :  and  that  the  plea  in  this  case  be  over- 
ruled, but  without  costs  :  that  the  supersedeas  be  continued 
until  the  next  term  of  New-Hanover  Superior  Court,  when 
it  ought  to  be  dismissed.^ 

*  Qabtos  ar^ed  this  caae  for  the  administnLtor  of  R.  StaUings ;  and  it 
lieing  a  case  which  presented  to  the  Court  an  opportunity  of  settling  a 
rule  of  practice  relative  to  bills  of  review,  which  should  suit  the  condition 
and  convenience  of  our  countiy,  the  Court  invited  a  full  argument  tmd 
Ipave  to  the  case  much  consideration. 

Gaston  argued,  tl^t  no  bill  of  review  shall  be  admitted,  or  any  other 
aew  bill  to  change  matter  decreed,  except  the  decree  be  first  obeyed 
and  performed.  As,  if  for  land,  that  the  possession  be  yielded ;  if  for 
^oney,  that  the  money  be  pud ;  if  it  be  for  evidences,  that  they  be  brought 
in ;  and  so  in  other  cases  which  stand  upon  the  strengtli  of  the  decree 
alone.j- 

But  if  any  act  be  decreed  to  be  done,  which  extingtushes  the  party's 

* 

t  Ld*  Bactm  Ord,  3,    2  BacwCe  Works  239,    Hinde  59. 
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Den  on  demise  of  Thomas  Midford  and  Wife  "J     pw» 

Hodge  Hardison.  J   **^^'^**^ 


A$  an  adverse  possession  alone  v^ill  not  take  away  a  r^t  iC^  entiy,  it 
shall  not  have  this  efiect  when  under  a  title  which  is  common  to  the 
Plaintiif  and  Defendant;  the  intendment  of  law  being  in  such  case, 
that  the  Defendant's  entry  was  for  the  benefit  of  aO  entitled  as  co-heirs. 

Where  both  parties  cl^kn  by  descent  from  the  same  common  anceftor» » 
color  of  tilie,  by  virtue  of  such  descent,  cannot  be  set  up  by  one  ag«iiist 
the  othei^  whatever  may  be  the  effect  of  a  descent  in  any  other  case. 

Ezekiel  Moore,  being  seised  of  the  land  in  question^ 
devised  the  same  before  the  year  1784   <'  to  his  three 

rig-ht  at  the  common  law,  as  making  of  an  assurance  or  release,  acknow- 
ledging satisfaction,  cancelling  bonds  or  evidences,  and  the  like,  those 
J)arts  of  the  decree  are  to  be  spared  until  the  biO  of  review  be  deter- 
mined, but  such  sparing  )s  to  be  warranted  by  pubfic  order  made  in  Court.^ 
These  rules,  establisbed  by  Liord  Baco]\  have  netcr  been  departed  ^front 
since  the  making  oi  them.f 

The  PlaintiiR  must  perform  tke  decree  in  all  cases  wherein  the  Court 
can  set  him  in  as  good  a  Mate  as  he  was,  in  case  tiie  first  decree  happen 
to  be  reversed.^  And  in  the  case  of  Milton  i7.  Mflicsfield,^  the  Court  said 
that  in  a  bill  of  review  «U  things  are  to  be  performed  aeeording  to  the 
former  decree,  that  do  not  extinguish  the  nght,  otherwise  the  non-por* 
formance  is  a  good  plea  in  bar :  as,  if  writings  are  to  be  brought  into 
Court,  or  costs  paid ;  but  not  to  release  the  right  or  make  a  conveyance, 
because  that  would  destroy  the  right. 

It  is  true  there  is  a  case  to  be  found  in  1  Ch«  Cas.  4^  wtich  is  noted  in 
Hindc  59,  and  in  the  Practical  Reg^er,  52,  in  which  the  Court  pennitted 
the  Plaintiff  on  a  bill  of  review,  to  proceed,  on  giving  good  security  to 
satisfy  the  former  decree.  But  probably  thete  were  some  p^euHar  at* 
cumstances  m  the  case,  the  note  which  we  have  of  it  being  very  imperii 
feet ;  for  in  the  case  of  Williams  v,  Mellish,|  the  Lord  Keeper  would  wo!t, 
allow  a  bill  of  review  without  satisfying  the  former  decree,  except  the 
Plaintiff  would  swear  he  was  unable  to  do  it,  andourrender  himself  to  Ihe 
Fleet  till  the  matter  in  the  biU  of  review  was  deflermined. 

In  another  case,^  Fihon  v»  Macclesfield,  the  Lord  Keeper  allowed  the 
Plaintiff  to  bring  a  bill  of  review,  wftlibut  paying  the  coflts  decreed  in  the 

•  Ld.  Bacon  Ord.  4.    Binde  59.  f  ^  •^'*-  ^• 

t  Toth,  42.  Prac.  Beg,  52.  Bindc  59.      §  2  Freemaa  8&  BUnde  SO. 

I  1  Vem.  lir.  ^  1  rem.  264,  Mnde  62^ 
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Midford 

•p. 
Hardison. 


**  daughtera,  Bosannai  Celia,  and  Elizabeth,  and  fheir  Hat,  1819. 
^  heinB,  share  and  share  alike."  These  daughters  were 
kis  onlj  cliiMreA.  Celia  died  since  1784,  intestate  and 
^thoat  issue ;  Elizabeth  also  died  intestate  and  without 
issue,  but  whether  before  or  since  1784  did  not  appear. 
The  widow  of  Esekiel  Moore,  the  testator,  intermarried 
with  — *—  Collins,  by  whom  she  had  issue  the  wife  of 
Thomas  Midford,  the  lessor  of  the  Plaintiff.  Rosanna 
Mottne,  who  survived  her  sisters  Celia  and  Elizabeth, 
entered  upon  the  land,  claiming;  it  adversely  to  all  persons, 
and  put  into  possession  thereof  the  present  Defendant  as 
ker  tenant,  who  had  more  than  seven  years'  possession 
kefiire  the  institution  of  this  suit.  The  Jury  found  a  ver- 
dict Hat  the  Defendant ;  and  a  rule  for  a  new  trial  being 
obtained,  upon  the  grounds,  1st,  That  the  possession  was 
without  color  of  title;  and,  2d,  Tliat  as  between  co-heii*s, 
the  possession  of  one  shall  not  be  deemed  adverse  to  that 
^  anotiier.    The  case  was  sent  to  this  Court. 

T ATioR,  C'f-Justice,  delivered  the  opinion  of  the  Court : 

This  case  arises  upon  a  will  made  before  the  year  1-784, 
by  which  the  testator  devised  the  land  to  his  three  daugh- 
ters, Rosanna,  Celia,  and  Elizabeth,  his  only  children,  to 
be  equally  divided  between  them  and  ibeir  heirs,  share 
and  share  alike.  That  these  words  created  a  tenancy  in 
common,  and  that  the  daughters  took  by  purchase  under 
the  will,  will  not  admit  of  any  doubt.  "N^ 

original  case,  he  having  been  in  prison  twenty  years,  and  havings  made 
oath  that  he  was  not  worth  40/.  betides  the  matter  in  question.  But  in 
this  case,  it  was  objected  that  the  order  for  thus  dispensing^  with  tlie  costs 
should  have  been  set  forth  in  the  bill  of  review. 

A  supplemental  bill  in  the  nature  of  a  bill  of  review,  agrees  in  every 
respect  with  a  bill  of  review,  except  that  it  is  used  where  the  biU  has  not 
been  signed  and  enroUed.    Cowper's  Equity  Pleadings,  89. 

The  jurisdiction  over  these  subjects  given  to  the  Courts  of  Law  by  the 
^  of  1762,  ch.  5,  is  concurrent  with  that  of  the  Chanceiy ;  their  forms  of 
proceeding  are  analagous,  and  the  rales  of  the  latter,  of  course,  when 
applicable,  ought  to  govern  the  former. 

^  Com.  Dig.  Assets  B.    4  Cxuise^  147.    Powell  on  Devises,  440. 
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MfcT,  1819.  It  follows  that,  upon  the  death  of  one  since  IZdS,  h^ 
Midford  ^^^^  would  descend  to  her  brothers  and  sisters  of  the 
^.  half  bloody  as  well  as  the  whole  blood,  to  those  on  the 
paternal  side»  as  well  as  those  on  the  paternal  side,  and 
whether  they  were  born  since  the  death  of  such  sister  or 
before  it  The  descent  upon  Rosanna  of  the  share  of 
either  of  her  sisters,  cannot  amount  to  a  color  of  title,  so 
as  to  make  her  seven  years*  possession  bar  the  entry  of 
the  Plaintiff's  lessor;  because  such  title  was  claimed  in 
common,  tatA  was  not  adverse.  As  an  adverse  possession 
alone  will  not  tak«*>  away  a  right  of  entry,  neither  will  it^ 
when  under  a  title  which  is  common  to  the  Plaintiff  and 
Defendant;  the  intendment  of  law  being  in  such  case,  that 
the  Defendant's  entry  was  for  the  benefit  of  all  entitled  as 
co-heirs.  Where  both  parties  claim  by  descent  from  the 
same  common  ancestor,  a  color  of  title  by  virtue  of  such 
descent,  cannot  be  set  up  by  one  against  the  other,  what- 
ever may  be  the  effect  of  a  descent  in  any  other  case^- 
which  the  Coui*t  does  not  decide.  Let  the  nde  for  a  neW^ 
Mai  be  made  absolute. 
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Daniel  Eillian  and  Wifel 

V.  Y  From  IredeD. 

John  Watt.  J 

^asumpat  by  husband  and  wife  for  services  rendered  by  the  wife  before 
marriage.  Statute  of  Umitations  pleaded,  and  the  coverture  of  the 
wife  replied.  The  wife  had  served  the  Defendant  for  four  years,  with- 
out maUng  any  contract  in  express  terms  for  compensation.  The  ser- 
vice continued  until  the  maxriage,  at  which  time  she  was  more  than 
twenty-one  years  of  age»  and  no  settlement  took  place  between  her 
and  the  Defendant.  More  than  three  years  expired  after  the  mar- 
riage before  the  bringing  of  the  suit.  The  statute  bars  the  action ; 
for  in  whatever  way  the  hiring  be  considered,  the  cause  of  action 
accrued  to  the  wife  before  marriage,  and  her  subsequent  coverture 
could  not  stop  the  running  of  the  statute. 

If  the  hiring  was  from  year  to  year,  then  the  year's  service  ought  to  havQ 
been  completed,  before  any  right  of  action  could  accrue.  If  before 
the  end  of  the  year  the  contract  had  been  altered,  so  that  the  servicers 
were  to  be  paid  for  ^  ro^o,  the  wife  was  then  sole  and  Of  fuU  age.  If 
the  contract  might  be  put  an  end  to  at  the  option  of  either  party,  the 
wife  put  an  end  to  It  by  the  marriage,  and  at  tliat  time  she  was  of  full 
age.  Upon  the  first  suppoution,  no  cause  of  action  for  the  last  yea^ 
ever  existed :  upon  the  two  last,  a  cause  of  action  accrued  to  a  person 
who  was  under  no  disability,  and  more  than  three  years  have  elapsed 
since  it  did  accrue. 

This  was  an  action  of  assumpsit,  brought  by  the  Plain- 
tiff and  his  wife,  to  recover  compensation  for  services  ren^ 
dered  by  the  latter,  and  a  negro  girl  belonging  to  her,  to 
the  Defendant.  The  statute  of  limitations  was  pleaded,  to 
which,  the  coverture  of  the  wife  was  i-eplied.  It  appeared 
in  evidence,  that  Eillian's  wife  and  her  negro  girl,  had 
served  the  Defendant  four  years  without  making  any  con- 
tract in  express  terms  for  compensation.  The  service  con- 
tinued until  the  marriage,  at  which  period,  Mary  Rillian 
Was  more  than  twenty-one  years  of  age,  and  no  settlement 
took  place  between  the  parties.  The  marriage  was  cele- 
brated at  the  house  of  the  Defendant,  where  Mary  Killian 
at  that  time  resided.  More  than  three  years  had  expired 
after  the  marriage  before  the  bringing  of  this  action.  The 
Court  instructed  the  Jury  that  the  hiring  must  be  consi- 
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Mat,  1819.  dered  as  a  hiring  frum  year  to  year»  and  that  the  statute 
of  limitations  had  run  upon  the  three  first  years.  That  as 
to  the  last  year,  if  the  marriage  took  place  within  the  year^ 
or  before  its  expiration,  the  Plaintiff  could  not  recovery 
unless  his  wife  quit  the  service  with  the  Defendant's  con- 
sent I  but  if  that  year's  service  were  complete,  even  for  a 
day,  the  statute  had  began  to  run,  and  consequently  barred 
the  Plaintiff.  The  Jury  found  for  the  Defendant,  and  the 
Plaintiff  moved  for  a  new  trial,  on  the  ground,  that  although 
the  cause  had  been  once  tried  in  the  County,  and  once  in 
the  Superior  Court,  the  point  as  to  its  being  a  hiring  frum 
year  to  year,  had  not  been  made  by  the  Defendant,  but 
was  raised  for  the  first  time  by  the  Judge  in  bis  charge  to 
the  Jury — ^That  the  Plaintiff  was  thereby  surprised,  and 
an  opportunity  should  be  afforded  to  him  of  shewing  what 
was  the  true  character  of  the  hiring.  The  motion  for  a 
new  trial  was  sent  to  this  Court,  and 

Tatlob,  Chief-Justice,  delivered  the  opinicm  of  the 
Court: 

If  the  cause  of  action  had  accrued  to  the  wife  after  she 
came  of  age,  and  before  her  marriage,  the  statute  began  to 
^run,  and  the  subsequent  coverture  could  not  stop  it.  No 
deduction  can  be  made  from  the  facts  in  this  case,  which 
will,  in  point  of  law,  entitle  the  Plaintiff  to  a  new  trial. 
For  if  the  hiring  was  from  year  to  year,  and  nothing  was 
positively  agreed  on  between  the  parties,  then  the  year's 
service  ought  to  have  been  completed  before  any  right  of 
action  could  accrue  to  the  Plaintiff's  wife.  But  if  such  a 
contract  had  been  made,  and  before  the  end  of  the  year,  put 
an  end  to  by  tiie  consent  of  the  parties,  and  a  new  one 
made,  by  which  the  services  were  to  be  paid  for  pro  ratOf 
the  wife  was  tiien  of  full  age  and  sole.  If  the  contract 
might  be  put  an  end  to  at  the  option  of  either  party,  the* 
wife  put  an  end  to  it  by  the  marriage,  and  at  that  time  she 
was  of  full  age.  Upon  tlie  first  supposition',  no  cause  of 
action  for  the  last  year  ever  existed.    Upon  the  two  las1« 


I 


9UFBS1CB  coinrr  ov  iroRTH-CABouirA*  169  - 

%  cause  of  action  accrued  to  a  person  who,  at  the  time^  was  ^y»  ^^1^- 
under  no  disability;   and  more  than  three  years  hare     ^^^^^ 
elapsed  since  it  did  accrue.    So  tliat  whichever  way  it  be        v. 
viewed^  the  verdict  was  right.    The  rule  for  a  new  trial         * 
must  be  discharged. 


Jacob  Hoover 

V.  y  From  Randolph. 

John  Clark's  Administrators. 


J 


Action  of  covenant  on  a  deed,  in  which  the  Defendant  $et  forth  ^  that  in 
'*  consideration  of  44/.  to  him  psdd,  he  had  sold  to  the  Plaintiff  a  note 
**  of  hand  upon  John  Arnold  for  50/.  g^ven  by  him  to  one  Macshan : 
"  And  if  there  should  any  thing  fail  in  the  recovery  of  the  note»  or  if 
"  Arnold  i^ould  pay  it  in  paper  money  without  allowing  the  deprecia- 
tion,  then  and  in  that  case,  the  Defendant  obliged  himself  to  make 
the  same  good  to  the  Plaintiff;  or  if  Arnold  should  be  allowed  a 
'*  receipt  by  one  Dix  to  him  for  18/.  the  Defendant  obliged  himsdf  to 
'*  make  it  good/' 

This  covenant  extends  to  the  solvency  of  Arnold,  and  the  object  of  it  was 
to  secure  the  Plaintiff  against  his  insolvency,  the  allowance  of  the  deprc- 
oiatiop  and  the  receipt  of  Dix. 

The  words  *<if  any  thing  should  fail  in  the  recoveiy  of  the  said  note," 
point  to  a  complete  indemnity  to  the  Plaintiff,  if  from  any  cause  he 
should  not  receive  the  amount  of  the  note :  they  mean  not  only  that  a 
judgment  should  be  obtained,  but  that  the  money  should  be  paid. 

A  "  recoveiy''  signifies,  in  legal  contemplation,  the  obtaining  of  any  thing 
by  judgment  or  trial  at  law. 

Tliis  was  an  action  covenant  brought  to  recover  damages 
for  a  breach  of  <  the  covenants  contained  In  the  following 
4eedf  to- wit : 

**  Know  all  men  by  these  presents,  that  I,  John  Clark,  of  Randolph 
<^  County,  and  State  of  North-CaroUna,  for  and  in  consideration  of  the  sum 
"  of  forty-four  pounds,  hard  money,  to  me  in  hand  paid,  by  Jacob  Hoover, 
'^tuive  bargained  and  sold  him  one  note  of  band  upon  John  Arnold,  £s- 
**  quire,  given  by  him  to  Nehenuah  Macshan,  for  fifty  pounds,  Virginia 
*^  money ;  nbw  if  there  should  any  thing  fail  in  the  recovery  of  the  said 
**  nole,  or  if  the  said  John  Arnold  should  pay  the  said  note  with  paper 
**  mon«y,  without  allowing  the  depreciation,  then  and  in  that  case,  I  do 
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Hat»  1619.  ^  oblige  myself  to  make  the  same  good  to  the  saidHooTeT ;  or  if  the  add 
**  John  should  be  allowed  a  receipt  ^ven  by  William  Biz  to  him  for  eigh- 
*'  teen  pounds^  paper  money,  I  also  oblige  myself  to  make  it  good.    Wit- 

Clark'aAdm  "  "^®*  ™5^  ^"^^  *^^  ^^^  *^  ^^^  ^^  ®^  April,  1793. 

JOHN  CLARK,  (Seal.)" 

The  declaration,  assigned  for  breaches,  Ist,  That  Jacob 
Hoover,  (without  liis  default)  did  entirely  and  absolutely 
fail  in  the  recovery  of  the  said  note,  or  any  part  thereof,  from 
John  Arnold ;  and  that  John  Clark  had  not,  although  often 
requested,  made  the  same  good  to  him,  nor  indemnified  him 
for  the  loss  which  he  had  sustained  thereby.  2d.  That 
upon  a  settlement  with  John  Arnold,  he  was  obliged  to 
allow,  and  did  allow  to  Arnold,  the  receipt  given  by 'William 
Dix  to  Arnold,  for  eighteen  pounds,  paper  money,  which 
Clark,  althoi^h  requested,  had  not  made  good  to  HooJirer. 

Upon  the  trial,  the  Court  non-suited  the  Plaintiff,  on  the 
ground  thaf  the  covenant  did  not  extend  to  the  solvency  of 
Arnold,  but  only  that  a  judgment  should  be  obtained  ;  that 
the  depreciation  should  be  allowed,  and  that  the  receipt  of 
Dix  should  not  be  available.  A  rule  for  a  new  trial  being 
obtained,  it  was  sent  to  this  Court. 

Tayxob,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

The  words  in  the  covenant  declared  on  arc,  '^  now  if 
"  any  thing  should  fail  in  the  recovery  of  the  said  note,  or 
**  if  the  said  Arnold  should  pay  tlic  same  in  paper  money, 
^*  without  allowing  the  depreciation,  then  and  in  that  case, 
^  I  do  oblige  myself  to  make  the  same  good  to  the  sud 
'^  Hoover :  or  If  the  said  Arnold  should  be  allowed  a  receipt 
'<  given  by  William  Dix  to  him,  for  eighteen  pounds,  pap^ 
^'  money,  I  do  oblige  myself  to  make  it  good.'^  If  words 
might  have  been  selected  to  express  more  clearly  the  intent 
of  Clark,  to  secure  the  Plaintiff  against  the  insolvency  of 
Arnold  in  relation  to  the  note,  yet  such  intention  may  be 
fairly  inferred  from  the  terms  employed.  It  would  seem 
strange  tiiat  the  parties  should  provide  against  the  depre- 
ciation of  the  money,  by  an  undertaking  of  Clark's  to  make 
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it  good,  and  yet  the  Plaintiff  be  content  to  take  the  risk  of  Mat,  1819. 
Arnold's  inability  to  pay  any  part  of  die  sum.    The  under-     hoover 
taking  respecting  the  receipt  of  Dix,  admits  of  the  same        v. 
observationy  and  would,  under  any  other  construction  tlian         ^  ^ 
that  contended  for  by  the  Plaintiff,  betray  a  strange  cau- 
tion and  anxiety  as  to  the  parts  of  a  sum  intended  to  be 
secured^  when  the  whole  is  left  at  risk.    But  the  words 
^  if  any  thing  should  fail  in  the  recovery  of  the  said  note/' 
point  to  a  complete  indemnity  to  be  afforded  to  the  Plain- 
tiff, if  from  any  cause  he  should  not  receive  the  amount* 
A  judgment  is  of  no  more  value  than  a  note,  and  a  covenant 
that  a  judgmefit  shall  be  recovered,  seems  an  useless  under- 
taking, unless  it  be  also  meant  that  the  money  shall  be  paid. 
If  Clark  had  undertaken  simply  for  the  recovery,  without 
any  thing  more,  the  legal  construction  would  have  been,  | 
not  only  that  a  judgment  should  be  obtained,  but  tliat  the  * 
money  should  be  paid.    But  he  has  not  merely  stipulated*^ 
for  the  recovery  of  the  judgment,  but  of  the  note.    A  re<;o- 
very  signifies,  in  legal  coutemplatioiif  the  obtaining  of  any 
thing  by  judgment  or  trial  at  law.^    The  recovery  of  the 
note  must,  therefore,  signify  the  obtaining  of  the  money  due 
upon  itf  by  means  of  a  judgment.    In  my  view  of  the  cove- 
liant,  the  apparent  intention  of  the  parties  is  borne  out  by  " 
a  technical  interpretation,  in  which  all  the  words  are  satis- 
fied by  an  effective  meaning.    The  non-suit  must  be  set 
asid^ 

*  Cpke  Litt.  154. 
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Mat,  1819. 

Obed  Wood  1 

V.  I  From  Pitt. 

The  Executor  of  Josiah  Wood,  J 

Money  betted  on  a  hone-race  18  deposited  with  a  8take4ioIder  to  be  deli* 
▼ered  by  him  to  the  vinner  of  tlie  race.  The  stakeJiolder  pays  over 
the  money,  alter  notice  from  the  loser  of  the  race  not  to  do  so.  The 
loser  is  entitled  to  recover  the  money  from  the  stake-holder— for 

The  act  of  1810,  ch.  14,  declares,  "  that  every  promise,  agreement,  note, 
**  bill,  bond,  or  other  contract,  to  pay,  deliver  or  secure  money  or  other 
<«  thing,  won  or  obtained  by  wagering  or  betting  on  a  horse-race,  or  to 
^  pay  or  secure  money  or  other  thing,  lent  or  advanced  for  that  pur- 
**  pose,  shall  be  voidJ" 

In  all  cases  of  this  sort,  the  enquiiy  is,  Who  has  the  money  ?  Is  it  in  the 
hands  of  a  party  to  the  illegal  transaction  ?  Or  is  it  in  the  hands  of  a 
person  not  a  party  ?  If  in  the  hands  of  a  party,  the  money  cannot  be 
recovered,  provided  it  were  paid  to  him  by  the  consent  of  the  other 
party  s  because  both  parties  are  equally  criminal,  and  there  can  be  n^ 
reason  why  he  who  parted  with  his  money  voluntarily,  shall  have  it 
back.  To  his  case  both  maxims  apply,  **  In  pari  delicto  metior  eat  con- 
ditto  pooddentiSf'*  And  **  Volenti  rum  fit  injuria,'* 

But  if  the  money  be  in  the  hands  of  the  stake-holder,  or  he  has  paid  it 
over  after  notice  not  to  do  it,  the  person  who  made  the  depomt,  shaH 
recover  it  back ;  for  as  in  the  first  case,  the  party  who  has  vohintaxily 
paid  over  the  money,  cannot  rest  his  claim  to  recover  it  upon  a  moral 
foimdation,  so  in  this,  the  stake-holder  cannot  rest  his  claim  to  retain  it 
upon  a  moral  foundation.  Between  him  and  the  party  making  the 
deposit,  there  is  no  moral  turpitude,  and  while  the  money  remains  in 
his  hands,  it  belongs  to  the  party  that  lodged  it  there. 

In  an  illegal  transaction,  money  may  always  be  stopped  whilst  in  transitu 
to  the  party  entitled  under  such  illegal  transaction. 

In  October,  It  17,  the  Plaintiff  and  one  Causey  agreed 
to  run  a  quarter  race  for  an  hundred  dollars.  The  money 
was  deposited  in  the  hands  of  the  Defendant's  testator,  as 
a  stake-holder.  The  race  was  run,  and  the  horse  of  Causey 
came  out  ahead ;  but  the  Plaintiff  alleged  the  race  was  not 
fairly  run,  and  forbade  the  stake-holder  from  paying  over 
to  Causey,  the  money.  He  tendered  to  Causey  a  bond  with 
security  to  keep  him  indemnified,  and  demanded  the  return 
of  his  deposit    The  stake-holder  paid  over  tbe  money  to 


Causey  alter  receiviDg  the  notice^  andthis  suit  was  brought  ^at,  1819. 
to  recover  the  amount  of  the  Plaintiff's  stake.  ^tT^ 

Wood 

The  Jndee  befoH^  whom  this  case  was  tried,  chareed  the        v. 

Wood's  Ex'r 

Jury,  that  it  was  necessary  for  the  Plaintiff  to  prove  only, 
that  the  stake-holder  was  forbidden  to  pay  over  the  money 
to  Causey,  and  that  the  Plaintiff  demanded  his  deposit : 
diat  as  to  the  fairness  or  unfairness  ot  the  race,  it  was 
entirely  immaterial.  The  Jury  found  a  verdict  for  the 
Plaintiff,  and  a  rule  for  a  new  trial  was  obtained  upon  the 
ground  of  misdirection  by  the  Court  This  rule  being  dis«- 
charged^  the  Defendant  appealed  to  this  Court. 

Gaston^  for  the  Plaintiff.  If  money  be  deposited  witli  an 
agent,  whh  instructions  in  the  happening  of  a  certain  event, 
to  pay  it  over  to  a  third  person,  and  there  be  no  contract 
between  the  depositor  and  sudi  third  person,  such  money 
may  be  reclaimed  after  the  happening  of  the  event,  and 
before  it  be  paid  over.  The  property  is  not  changed ;  and 
the  principal,  before  it  is  changed,  can  certainly  counter- 
mand his  orders. 

If,  therefore,  A  and  B,  severally  and  without  any  con- 
cert or  privity,  deposit  sums  of  money  with  C,  with  instruc- 
tions on  the  happening  of  a  certain  event,  to  pay  A's  money 
to  B,  and  on  the  happening  of  an  opposite  event,  to  pay 
B's  money  to  A,  either,  while  the  money  is  in  the  hands  of 
C,  can  change  his  nund  and  re-demand  his  own.  But  if  a 
eontract  had  been  made  between  A  and  B  to  that  effect,  in 
which  the  act  of  each  was  in  consequence  of  the  act  of  the 
other,  and  such  contract  was  valid,  then  accordingly  as  the 
event  should  turn  out,  one  or  the  otb^  would  have  a  right 
to  the  money  deposited.  The  depository,  with  a  knowledge 
of  this  contract,  and  of  the  event,  would  be  bound  in  good 
fiuth  to  deliver  the  money  according  to  the  right.  It  would 
be  money  in  his  hands,  belonging  to  the  successful  person, 
and  which  had  been  received  to  his  use.  # 

It  is  clear,  then,  that  the  extinction  of  the  right  to  reclaim 
what  has  been  deposited^  is  in  consequence  of  the  contract 
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Mat,  1819.  between  the  parties.    By  that  contract  a  new  right  is 
^/"^'    acquired,  which  is  in  consistence  with  the  continuance  of  a 
V.        dominicm  over  the  deposit  in  the  fonner  proprietor.    If  no 
'Wood's  Ex  r.  ^^^^  contract  had  been  made,  the  stake,  notwithstanding 
the  event,  was  the  money  of  him  who  staked  it.    UntU 
paid,  he  could  take  it  back ;  if  paid,  he  could  not,  for  then 
it  became  a  gift :  and,  though  no  promise  to  give  is  bind- 
ing, yet  an  actual  gift  is  a  valid  transfix  of  property* 

The  Legislature  has,  for  public  purposes,  denied  to  cer- 
tain contracts  all  legal  obligation,  and  declared  them  utterly 
void.  <^  Every  provision,  agreement,  or  other  contract  to 
<*  pay,  deliver  or  secure  money,  won  by  wagering  on  a 
<<  horse-race,  &c.  shall  be  and  is  hereby  declared  void.-*' 
To  say  that  such  an  agreement  could  give  any  rights,  or 
take  away  any  rights,  would  be  to  declare  it  operative  and 
binding.  Of  course,  money  deposited  on  such  an  agree*- 
ment,  remains  the  property  of  the  depositor^  precisely  as, 
though  no  such  agreement  had  been  made. 

Tills  view  is  corroborated  by  a  recurrence  to  judicial 
decisions.  In  the  case  of  Lowrig  v.  Bourdieu,*  it  was  held> 
that  he  who  pays  money  voluntarily,  cannot  reclum  it  $ 
and  in  Andrie  v.  Fletcher,!  it  was  held,  that  where  a  man 
pays  money  upon  a  contract  which  is  void,  and  which  there- 
fore gives  no  right,  the  holder  might  retain  it,  though 
without  consideration.  It  is  true,  in  those  cases  the  deci* 
sions  rested,  in  part,  on  a  principle  of  policy.  The  con* 
tracts  were  disapproved  of  by  the  law^  whidb  would  lend 
to  neitiier  party  aid  against  the  other. 

In  Sullivan  v.  Greaves,^  it  was  said,  that  where  the  con^ 
tract  is  invalid  and  void,  A  shall  not  recover  from  a  stake- 
holder what  B  has  put  into  his  hands.  The  facts  of  that 
case  did  not,  perhaps,  authorise  the  adoption  of  a  principle 
in  all  this  latitude ;  because  the  Defendant  was  not,  in  factf 
a  stake-holder,  but  a  mere  agent  or  receiver  for  the  Plain-) 
tiff.$ 

« 

♦  Doug.  467.  1 2  TciTO.  162.  3  do.  266.  *  Park.  8. 

§  Tenant  v.  Elliot,  1  Bos.  and  Pull.  S—iiemarks  of  Cockd]»  Seaigaat^ 
^       ^d  Heath,  Justice,  in  Id.  297-9. 
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In  Cotton  V.  Thnrland,*  Lord  Kenyon  lays  down  the  ^^r*  1819. 
principle^xthat  while  the  money  remains  in  the  stake-hold-      wood 
er's  hands,  it  belongs  to  the  party  that  lodeed  it  there,  and         v. 

Wood's  Ex^^ 

this  decision  was  frequently  recognised  afterwards  in  the 
King's  B^ich.f 

In  Edgar  v.  Fowler^  and  Taylor  t«  Lindey,$  it  was 
held,  that  in  illegal  transactions,  money  may  always  be 
stopped  while  in  tranritu  to  the  person  entitled  under  such 
transaction,  to  receive  it.  The  same  principle  is  laid  down 
in  Yischer  v.  Tates.|| 

And  in  Smith  v.  Bickmore,^  it  was  held,  that  a  {lerson 
who  deposits  in  the  hands  of  a  stake-holder,  a  sum  as  a 
wager  on  the  event  of  a  boxing-match  between  himself  and 
another,  may,  after  committing  a  breach  of  the  peace  by 
fighting,  recover  back  his  deposit  from  the  stake-holder, 
having  demanded  it  before  it  was  paid  over. 

TatIiOK,  Chief-Justice,  delivered  the  opinion  of  tlie 
Court : 

This  action  was  brought  to  recover  the  amount  of  a  sum 
betted  on  a  horse-race,  and  deposited  with  the  Defendant's 
testator  as  a  stake-bolder.  The  sum  was  paid  over  by  him 
to  the  supposed  winner  of  the  race,  after  notice  from  tiie 
Plaintiff  not  to  do  so  :  and  the  contract  bring  illegal  under 
the  act  of  1810,  the  question  is.  Ought  tiie  Plaintiff  to  reco- 
ver i  Where  money  has  been^paid  on  an  illegal  transac- 
twn,  in  which  both  parties  are  equally  criminal,  it  cannot  be 
recoTcred  back  |  for  there  is  no  reason  why  he  who  parted 
with  his  money  freely,  should  have  it  again.  Volenti  non  ft 
h^ria  ;  and  the  law  in  such  case  esteems  the  condition  of 
the  Defendant^  the  most  eligible,  not  on  account  of  any 
superior  merit  he  has  to  the  Plaintiff,  but  because  the  latter 
cannot  build  his  daim  on  a  moral  foundation.  This  prin* 
tiple  is  distinctiy  recognised  in  many  cases,  and  reoentiy 
in  Hans^  v.  Hancock,**  and  Edgar  and  another  t.  Fow^ 

♦  5  Tern  405.  f  7  Teiin  535.  8  do.  S75,  ♦  3  East.  222. 

«9E«at49,        lUJohns.^.        11210.1.        •>8TCTin.575« 
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Mat>  1819..  ler  and  another*''^    And  the  first  case  aldo  provest  that 
Wood      ^^'^^  moncy^  deposited  on  an  illegal  wager^  has  been  paid 

V.        over  te  the  winner  by  the  consent  of  the  loser»  the  latter 

Wood  sExr  ^^^^^^  afterwards  maintain  an  action  against  the  former, 

to  recover  back  his  deposit.    But  the  law  is  different  where 

^  the  action  is  brought  against  a  stake-holder  who  has  the 
money  still  in  his  possession^  or  has  paid  it  over  after  no- 
tice not  to  do  so.  The  distinction  is  taken  in  Cotton  v. 
Thurlandyf  where  the  Plaintiff  was  permitted  to  recover  a 
stake  deposited  by  him  on  the  event  of  a  boxing-match : 
and  the  latter  case  does  not  stand  unsupported,  for  its 
authority  has  been  admitted  and  confirmed  in  a  recent  caso 
of  Smith  V.  Bickmorc  4  which  was  an  action  brought  by 
a  person  who  deposited  in  the  hands  of  a  stake-holder,  a 
sum  of  money,  as  a  wager  on  the  event  of  a  boxing-match, 
between  himself  and  another :  and  he  was  allowed  to  reco- 
ver the  same  from  the  stake-holder,  having  demanded  it 
before  it  was  paid  over.  In  that  case.  Sir  James  Mans- 
field observes,  ^^  The  law  is  got  into  sad  confusion  by  con« 
*<  tradictoiy  decisions  respecting  illegal  contracts.  But 
**  this  case  seems  made  for  the  express  purpose  of  confirm- 
''  ing  Cotton  v.  Thurland*  In  that  case,  there  was  a  doubt 
''  about  the  event,  exactly  as  in  this  case ;  and  the  Court 
**  thought  the  money  might  be  recovered  against  the  stake- 
<<  holder.  Now  this  is  a  case,  not  of  an  action  against  one 
'<  of  the  parties  to  the  wager,  but  against  a  stake-holder  ; 
'<  therefore  if  is  different  from  the  cases  of  actions  against 
'<  underwriters  to  recover  back  premiums  paid  on  illegal 
**  contracts."  Whatever  may  be  the  illegality  of  the  con- 
tract, the  stake-holder  is  no  party  to  it,  and  as  long  as  the 
money  remains  in  his  liands,  he  ought  to  be  accountable  to 
some  one  for  it :  there  can  be  no  justice  in  his  claim  of 
detaining  it.  The  question  between  a  party  and  the  stake- 
holder, is  susceptible  of  views  and  considerations,  which 
do  not  attach  to  it  between  the  parties  themselves.  To 
botii  of  the  latter  the  law  refuses  its  aid,  on  principtes  of 

♦  3  East  222.  |  5  Tenn  405.  i  4  Taunt.  477. 


public  policy :  It  cannot  uphold  the  winner,  for  that  were  Hit,  1819. 
to  enforce  a  Toid  contract^  and  repeal  an  act  of  Assembly :     ^^'T 
It  will  not  assist  the  loser  against  him,  because  he  has        v. 
voluntarily  parted  with  his  money  :  And,  as  both  parties^     ^^^^^' 
have  violated  the  law,  it  will  not  trouble  itself  to  alter  the 
condition  in  which  they  have  placed  themselves*    A  stake- 
holder receives  the  deposit  to  be  paid  over  to  the  winner, 
and  tke  authority  given  him,  is  countermandable  at  any 
time  belbre  the  payment  is  made.    The  money  may  be 
stopped  in  transUu  to  the  person  entitled  to  receive  it* 
The  Court  think  the  Jury  were  properly  instructed^  and 

that  the  rule  for  a  new  trial  should  be  dischai*ged« 

I* 

*  3  East  225. 
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Mat,  1819. 

John  Vanliook  and  otiiersl 

V.  I  From  Person.  ^ 

John  Rogers's  Executor.  J 

Testator  lent  to  his  son  Littleton  three  negroes,  and  directed  his  executor 
to  hire  them  out  and  apply  the  hire  to  the  support  of  Littleton  during 
his  life,  and  after  his  death,  to  divide  the  negroes,  and  their  increase, 
among  his  son  Bird's  children,  as  they  should  anive  at  age.  He  then 
directed,  that  all  the  remainder  of  his  estate  should  be  sold  by  his  exe- 
cutors^  and,  after  pitying  debts»  &c.  be  equally  divided  among  his  son 
Bird's  cluldren,  as  ajbresaid. 

Bud  had  several  children  bom  af'ter  the  death  of  the  testator,  in  the  life- 
time of  Littleton,  and  before  Bird's  eldest  child  arrived  at  age.  And  sr 
question  arose,  whether  these  after-bom  children  were  entitled  to  dis- 
tributive shares  of  the  property  included  in  the  readuaiy  clause  of  the 
will. 

Held,  that  they  were  entitled  equally  with  the  children  bom  before  the 
testator's  death.  All  the  children  of  Bird  are  entitled,  who  were  living 
at  the  time  the  property  ought  to  be  divided ;  that  time  is,  afler  Little^ 
ton*9  deaihy  and  -when  BinPt  eldest  child  arrives  at  age.  Both  events 
must  happen  before  a  division,  and  the  Court  will  pos^one  a  division 
until  the  happening  of  the  latest  event,  in  order  to  embrace  a  greater 
number  of  children,  in  confomuty  with  the  principles  governing  the 
Court  in  marriage  settlements. 

Where  a  fund  is  to  be  divided  under  a  will,  persons  claiming  the  fund 
under  a  general  description,  are  entitled,  if  they  can  bring  themselves 
within  the  description. 

Where  property  is  given  to  the  children  of  A,  and  no  time  is  fixed  for  a 
division,  it  is  divisible  by  the  will,  at  the  testator's  death,  although, 
the  executors  must,  by  law,  hold  it  for  two  years  for  the  benefit  of  cre- 
ditors ;  and  only  children  bom  at  the  tune  of  the  testator's  death,  or  m 
ventre  sa  mere,  are  entitled. 

John  Rodgers,  by  his  last  will,  <<  lent  to  his  son  Little- 
'^  ton  Rogers,  one  bed  and  furniture,  and  three  of  his 
<<  negroes,  Esther,  Ned  and  Let ;  and  directed  his  execu- 
''  tor  to  hire  out  said  negroes  yearly,  and  apply  the  hire 
'^  to  the  support  of  his  son  Littleton,  during  his  natural 
**  life ;  and  the  overplus,  if  any,  he  directed  to  be  yearly 
**  applied  towards  the  support  of  his  son  Bird's  family  t 
<'  and  after  the  death  of  Littleton,  the  said  negroes,  with 
<<  their  increase^  io  be  equally  divided  between  his  son  Bird*^ 
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^<  chiidren,  and  thdr  hdr$f  as  they  should  come  to  tawfiil  Mat,  1819. 
^*  age.**    In  another  clause  of  the  will,  the  testator  directs,    vwAook 
that  ^<  all  the  remaiiMler  of  his  estate  should  be  sold  by  his        v. 
'*  ejceciitor,  and,  after  paying  his  debts  aiid  li  small  legacy,  ^^^"'*  *^' 
^^  be  equally  divided  among  his  son  Bird^s  children  as  qfore^ 
«  said.*' 

This  petition  was  filed  by  the  children  of  Bird  Rogers, 
who  Were  born  at  the  time  of  the  testator's  dieath,  to  reco« 
Ter  from  the  executor,  the  property  bequeathed  in  the  resi- 
duary clause  of  the  will.  The  executor  pleaded,  that  there 
were  bom  to  the  said  Bird  Rogers,  in  lawful  wedlock,  after 
the  death  of  the  said  testator,  other  children,  to-wit,  Ricii^ 
at*d,  Rebeccah,  John,  James,  Sarah,  ftc.  who  were  not 
made  parties  to  tlie  petition  ^  and  prayed  judgment  of  tlie 
Court,  whether  he  was  bound  to  make  any  further  answer^ 
It  did  not  appear  in  the  case,  whether  LitUeton  Rogers 
was  dead,  or  whether  the  eldest  son  of  Bird  Rogers  was  of 
full  age,  before  the  birth  of  the  after-bom  children.  It 
was  referred  to  this  Court  to  decide,  whether  the  children 
of  Bird  Rogers,  bom  after  the  death  of  the  testator,  were 
entitled  to  any  share  of  the  residue. 

HsNDERsoNf  Judge,  delivered  the  <^inion  of  the  Court : 

Persons  claiming  under  a  general  description  in  a  will, 
are  entitled,  if  they  am  bring  themselves  within  the  des- 
cription, when  by  the  will  of  the  testator,  a  faiid  is  to  be 
divided.  Therefore,  where  property  is  given  to  tiie  children 
of  A^  and  no  time  is  fixed  for  a  division,  it  is  divisible  by 
the  will  at  the  testator's  death,  although  the  executor  must, 
by  law,  hold  it  for  two  years,  for  the  benefit  of  creditors^ 
Of  course,  only  those  children  born  at  the  time  of  the  tes^ 
tator's  death,  or  in  ventre  sa  mere,  are  entitled.  If  any 
after  period  be  fixed  by  the  testator,  those  who  answer  the 
description  at  that  period,  will  take ;  and  there  is  a  strong 
kaning  in  favor  of  children,  to  lay  hold  of  any  circumstance 
to  postpone  the  time  of  division,  to  embrace  all  the  children^ 
ia  conformity  with  the  principles  governing  the  Court  in 
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Mat,  1819.  mam^gesetitjeme^t^raMlyifitl^epeaiitiiiie^ 
y^Jj^    tenance  to  the  ebil^ren,  H  necessasy*    This  brings  us  to 
V.        the  ^uestipi)^^  Wfai^Q.  is  t^ft  residue  in  this  c^se,  to  b?  dlyMl'^ 
4<og^rs«  ^'^  ^    j^^^  ^g  depends  on  the  time  the  n^gproes  ane  to  bo 

divided,  mi  the  eflfect  <^  the  wprds  <<  at  qftntmiiy^  in  tho 
residuary  clause* 

The  negroes  are  to  be  divided  after  lalileton's  deathf  luid 
nvhen  the  eldest  child  of  Bird  ^ball  lovive  fitMl  age  i  tbait 
iSf  Littleton  must  be  dead,  amd  Bird's  eldest  chiUL  must  bo 
of  full  age.  They  ore  not  divisible  until  both  hAjqien ;  the 
most  remotei,  therefore^  determines  the  time  of  divisioib 
Thm  the  residue  is  to  be  dividedi  as  aforesaid;  that  is,  aa 
the  negroes  are»  at  the  same  tinie  and  in  th^  same  manner*^ 
By  this  means,  the  greater  number  of  children  will  be  let 
iny  and  tlie  testator's  bounty  oiore  equally  shared*  We 
niay  suppose  the  testaftor  uit^nded  th|s  fiii|d  to  be  divided 
when  Bird's  eldest  child  should  arrive  at  full  age,  regard^ 
less  of  tlie  fact  of  l4ttleton'9  death  or  Kfe ;  because  tlii£r 
fund  is  not  included  in  the  bequest  to  Littleton  for  life,  and 
tlierefore,  no  necessity  of  postponing  it  until  his  death 
should  happen.  But  this  supposttion  would  be  to  mako, 
not  expound  the  will.  It  is  possible  he  might  have  so 
kitended  }  but  be  hsm  said  otherwise^  by  directing  it  to  be 
divided  as  aforeuad,^  which  cannot  be  satisfied  without 
dividing  it  in  the  same  manner,  tiiat  is,  among  fte  samo 
persons,  which  might  not  be  the,  case  if  difierent  porioda 
were  fixed  on  for  the  division.  The  question  in  tl)is  case^ 
is  then  answered :  tho  cbild^^en  bom  subsequent  to  the^ 
death  of  the  testator,  are  entiiQed.  But  to  mi^e  tlie  pleai 
good,  it  should  have  been  stated  or  averred  in  it,  that  tho 
.  children  were  born  before  the  death  of  Littleton,  or  befbffi 
the  eldest  child  of  Bird  arrived  at  full  age  3  in  other  woFdSjt 
before  the  time  of  division ;  for,  on  that  fact  depends  tfieir 
claim,  and  on  their  claim,  the  validity  of  the  plea*  In  its 
present  dress,  the  plea  is  bad  |  and  the  Defiondant  must 
answer.  But  were  the  case  before  tliis  Courts  an  amend* 
ment  would  be  permitted ;  for  it  is  evident  the  petitioiii  was 
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bfMig^it  to  try  the  right  of  11ie;ikll^-b6ri\  childi'eii^  regard- 
leSB  of  the  tijoe  wben  born  $  whether  before  (»*  after  the 
two  f«dod>  before  jnentioiied  as  the  time  of  division- 
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The  20th  section  of  the  Constitation  provides^  ^  that  in  eveiy  case,  where 
*<  any  officer,  the  rig^ht  of  whose  appointment  is,  by  this  Constitution, 
vested  in  the  Goneial  Assembly,  shaU*  during  thdr  recess,  die,  or  bis 
office,  by  other  means,  become  vacant,  the  Governor  shall  have  power. 
•*  with  the  advice  of  the  Council  of  State,  to  fill  up  such  vacancy,  by 
"  granting  a  temporary  commission,  which  shall  expire  at  the  end  of 
**  the  next  session  of  the  General  A^embly." 

The  Honorable  Samuel  Lowrie,  one  of  the  Judges  of  the  Superior  Courts 
of  Law  and  Courts  of  Equi^,  died  during  the  sittvig,  of  the  General 
Assembly  in  1818.  And  after  the  adjournment  of  the  General  Assem- 
bly, the  Governor,  with  the  advice  of  the  Council  of  State,  granted  a 
temporary  commission  to  the  Honorable  Blake  Baker,  to  fill  the  vacancy 
w^casioned  by  the  death  of  Judge  Lowrie. 

Under  this  commission.  Judge  Baker  held  the  Superior  Courts  of  Law  and 
Qourta  of  Equity,  in  one  of  the  Judicial  Circuits ;  and  a  writ  being  return- 
ed before  him,  at  the  Superior  Court  of  I^aw  for  Bladen  County,  the  De- 
fendant pleaded  to  the  jurisdiction  of  the  Court,  setting  forth  the  above 
facts,  and  ^  prayed  judgment  if  he  ought  to  be  compelled  to  answer  to 
*<  tl^  Fl^tiiF,  in  his  said  plea,"  &c.  The  PlaintiiF  demurred,,  and  the 
dcmuBrer  was  8U8tained».and  the  Defendant  ordered  to  answer  over :  for. 

It  is  a  strange  and  incongruous  proposition,  that  an  answer  can  be  required 
to  be  given  by  a  man,  whether  he  be  a  Judge,  which  answer  he  cannot 
give  uiilesp  he  be  a  Judge. 

Itistnie,  the  extent  of  the  jurisdiction  of  all  Courts,  is  settled  by  the 
Courts  ^emsdWes :  but  in  all  su^  cases,  lliere  is  a  Court,  competent 
to  decide,  and  it  is  called  upon  to  decide,  not  whether  it  is  a  Court,  but 
the  extent  of  its  jurisdiction. 

The  plea  contradicts  a  fundamental  maximj  tliat  no  man  shall  be  a  Judge 
in  his  own  cause.  The  law  wisely  presumes  that  no  one  in  such  a  situ- 
ation can  give  a  xighteous  judgment ;  and  if,  as  the  plea  assumes,  Mr. 
BakAr  was  incompetent  to  hold  a  Court,  stiU  less  was  he  competent  to 
decide  whether  he  could  adjudge  in  this  p^irticuliur  case. 

The  object  of  fbe  pleadings  in  this  case,  was  to  get  the 
opinioii  of  the  Court  upon  tha  question^  whether^  where  a 
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Mat,  1819.  Judge  of  tbe  Superior  Courts  of  Law  and  Courts  of  Equitj^' 

Beaid^    (whose  appointment,  by  the  Constitution,  is  vested  in  the 

t^        General  Assembly)  dies  during  the  sitHng  of  the  General 

Cameron.  Assembly,  tlie  Governor  has  the  power,  with  the  advice^ 
the  Council  of  State,  to  fill  up  the  vacancy  occasioned  by 
his  death,  by  granting  a  temporary  commission ;  the  20th 
section  of  the  Constitution  having  declared,  that  the  Gover- 
nor shall  have  such  power,  where  the  death  happens  during 
the  recess  of  the  General  Assembly. 
.  I'lie  Plaintiff  brought  an  action  on  the  case,  and  the 
Defendant  filed  the  following  Plea,  to-wit: 

*'  And  the  said  John  A.  Cameron  in  hia  own  proper  person  comes  tati 

^  defends  the  wrong  and  injuiy,  and  says,  that  this  action  is  coram  nem 

*'judice .'  that  tliere  is  no  Superior  Court  of  Law  now  in  session  in  the 

«  county  of  Bhidcn ;  that  a  Judge,  legally  and  constitutionally  appointed^ 

^  is  a  constituent  part  of  a  Superior  Court  of  Iaw  for  said  county,  and 

"  that  the  said  Blake  Baker,  Esq.  has  not  been  legally  and  constitution- 

^  ally  appointed  a  Judge  of  the  Superior  Court  of  Law  and  Equity  of 

"  the  State  of  North-Carolina  aforesaid ;  and  that  the  said  Blake  Baker^ 

"  Esq.  is  not  one  of  the  Judges  of  the  Superior  Courts  of  Law  and 

*'  Equity  of  the  State  afbresiud,  and  that  he  has  no  authority  to  hold  the 

**  Superior  Court  of  Law  of  said  county,  and  to  preside  in  the  same  as 

"  Judge ;  and  that  he  has  no  jurisdiction  over  said  action,  nor  any  autho- 

^*  rity  to  receive  any  plea  or  make  any  order,  or  g^ve  any  judgment  ii^ 

V  touching,  or  concerning  the  same ;  and  this  the  said  John  A.  Cameron 

"  is  ready  to  verify,  and,  therefore,  apprehends  that  the  said  Blake 

^  Baker,  Esq.  will  not,  nor  ought  to  take  any  cognizance  of  the  action 

^<  aforessdd  here  depending  against  him,  &c.    Therefore  he  prays  judg- 

*'  ment,  if  he  ought  to  be  compelled  to  answer  to  the  aaid  Plaintiff  in  his 

"  said  plea  here  depending. 

"  J.  A.  CAMERON.'* 

This  Plea  was  swom  to ;  and  the  Plaintiff  replied  as 
follows,  to  wit : 

*'  And  the  said  John  Beard  saith,  that  the  said  Hon.  Blake  Baker  ought 
<<  to  take  cog^nizance  of  the  action  aforesaid  here  depending  against  the- 
**  said  J.  A.  Cameron ;  and  that  the  said  Defendant  ought  to  be  com- 
**  pellcd  to  answer  over  to  the  sud  Plaintiff  in  his  said  action  here 
^<  depending ;  because  the  Hon.  Samuel  Lowrie,  late  one  of  the  Judges 
^  of  the  Superior  Courts  of  Law  and  Equity  of  the  State  of  Noitii-Caro. 
*'  lina,  died  during  the  recess  of  the  General  Assembly  of  the  State 
'<  aforesaid,  and  his  Excellency  John  Branch,  Governor  of  the  State 
*^  aforesaid,  with  the  advice  of  th^  Council  of  State  aforesaid^  iMue4ft 
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''temporary  commissioiiy  bearing  date  the  day  of  A.  D.  Mat,  1819. 

**  1818,  (which  commission  will  not  expire  until  the  end  of  the  next  sea- 

*'  sion  of  the  General  Assembly  of  the  State  aforesaid,  which  next  ses* 

'<  ffion,  will  not  commence  until  ^e  third  Monday  of  the  ensuing  month 

^  of  November,)  to  the  said  Hon.  Blake  Baker,  to  fill  the  vacancy  occa- 

*'  sioned  by  the  death  of  the  said  late  Hon.  Samuel  Lowrie,  thereby 

^  ^ving  to  the  said  Hon.  Blake  Baker,  during  the  term  aforesaid,  all  the 

*'  powers  and  authorities  of  a  Judge  of  the  Superior  Courts  of  Law  and 

**  Equity  of  the  State  aforesaid,  which  gives  him  full  power  and  authority 

"  to  hold  the  Superior  Court  for  the  county  of  Bladen  at  this  time,  and 

«  gives  him  jurisdiction  over  the  aforesaid  action  ;  and  this  the  said  John 

**  Beard  prays  may  be  enquired  of  by  the  country. 

«  JAMES  J.  MACKAT, 

♦'ForthePlaintiflT.'' 

To  this  Replication  the  Defendant  rejoined : 

**  And  the  sud  John  A.  Cameron,  as  to  the  replication  of  the  said  John 
^  Beazd  to  the  said  plea  of  him,  the  said  J.  A.  Cameron,  saith,  that  the 
**  General  Assembly  of  the  State  of  North-Carohna  commenced  its 
^  annual  session  for  the  year  1817  on  the  third  Monday  of  November  in 
**  said  year,  at  the  city  of  Raleigh,  in  the  State  aforesaid,  being  the  time 
^  and  place  prescribed  by  law  for  said  session ;  and  that  the  said  Gene- 
**  ral  Assembly  continued  in  session  until  the  24th  day  of  December  in 
^  the  sudyear,  when  the  said  General  Assembly  adjourned  sine  die  nhont 
**  10  o'clock,  A.  M.  of  said  day ;  and  the  late  Hon.  Samuel  Lowrie,  one 
^  of  the  Judges  of  the  Superior  Courts  of  Law  and  Equity  of  the  State 
^  aforesaid,  died  on  the  22d  day  of  December,  1817,  about  the  hour  of  8 
«  o'clock,  A.  M.  at  his  residence  in  the  county  of  Mecklenbuig,  about 
**  150  miles  from  the  city  of  Raleigh  aforesaid,  and  that  the  Hon.  Samuel 
'*  Lowrie  died,  and  the  office  of  Judge  which  he  held  as  aforesaid  be- 
'<  came  vacai^  during  the  aforesaid  session  of  the  General  Assembly,  and 
'*  that  sufficient  time  elapsed  between  the  death  of  the  said  Samuel 
**  Lowrie  and  the  adjournment  sine  die  as  aforesaid  of  tlic  said  session  of 
« the  said  General  Assembly  of  the  State  of  North-Carolina  as  aforesaid, 
«  fi»r  the  said  General  Assembly  to  have  known  and  been  informed  of 
<«the  said  death  of  the  said  Hon.  Samuel  Lowrie,  and  consequent 
«  vacancy  of  the  said  office  of  Judge,  and  to  have  appointed  a  successor 
**  of  the  said  Hon.  Samuel  Lowrie  to  fill  said  vacant  office  before  tho 
**  time  of  their  adjournment  tine  die  as  aforesaid ;  and  that  the  said  Hon. 
**  Samuel  Lowrie  cBd  not  die,  nor  the  said  office  of  Judge  which  he  held 
**  as  aforesaid  become  vacant,  during  the  recess  of  the  said  General 
"  Assembly  \,  but  the  said  General  Assembly  was  in  session  at  the  time  of 
**  said  death,  and  that  his  Excellency  John  Branch,  Governor  of  the  State 
*'  aforesaid,  with  the  advice  of  the  Council  of  State,  had  no  authority  to 
"  issue  to  Blake  Baker,  Esq.  a  temporary  commission  to  fill  the  said 
^  ncancy  oooanoned  by  the  Mid  deatli^  of  the  said  Hon.  Samuel  Lowrie, 


t84  CASES  ARGUED  iMH  DETEBMXKStt  UT  TRfe 

Mat»  1819.  «<  until  the  end  of  the  next  session  of  the  Mid  Genefal  AmeiMj;  and  if 

^■■^— -"^     (( such  commission  has  been  issued  by  the  Governor,  with  the  advice  of 

Beard       «  ^^  Council  of  State,  it  is  an  usurpation  of  power,  not  delegated  to 

Canuiron.  **  them,  <v  either  of  them,  by  the  peopfe  of  North-Caixdiiia,  is  in  violation 
"  of  the  express  words  and  in  contnvention  of  the  8]Mrit  of  the  Constitu- 
'<  tion  of  the  State  aforesud,  and  at  waKare  with  the  genius  of  her  repub- 
*<  lican  institutions ;  and  that  the  said  Bkke  Baker,  Esq.  has  not  the 
**  authority  of  a  Judgxi  of  the  Superior  Gonits  of  Law  and  Equity  of  the 
**  State  aforesaid ;  and  that  he  ban  no  authority  to  bold  the  Superior 
»  Court  of  Law  for  the  county  of  Bladen  aforesaid,  or  to  preade  in  the 
*<  same  as  Judge ;  and  that  he  has  no  juiisdiction  over  the  said  action » 
<<  nor  any  authority  to  receive  any  plea  or  make  at\y  order,  or  give  any 
"  judgment  in,  to,  or  concerning  the  same ;  and  of  this  he  the  said  John 
^<  A.  Cameron  puts  himself  upon  the  country,  &c. 

«'J.  A.  CAMERON." 

To  this  Rejuinder  the  Plaintiff  deiiiiirred»  and  the  Defen- 
dant having,  joined  in  demurrer,  the  case  was  sent  to  this 
Court. 

HsN^DEBsoir,  Judge. — It  is,  to  mj  mind,  a  \evj  strango 
and  incongruous  proposition,  that  an  answw  is  required  to 
be  given  by  A.  B.  whether  he  be  a  Judge,  wiiich  answer 
he  cannot  give  unless  he  be  a  Judge.  I  plead  that  you 
are  not  a  Judge :  a  Judge  alone  can  decide  the  plea ;  and 
I  call  on  you  to  decide.  This  certainly  cannot  be  the  way 
of  testing  Judge  Baker's  appointment.  The  way  is  v^ry 
simple ;  but  it  is  not  for  this  Court  to  point  it  out  It  is 
said  that  the  extent  of  the  jurisdiction  of  all  Courts  is  set- 
tled by  the  Courts  themselves.  This  is  true :  but  then  it 
must  be  remembered  that  in  all  such  cases  there  is  a 
Court  competent  to  decide ;  and  it  is  called  upon  not  to 
decide  whether  it  is  a  Court,  but  the  extent  of  its  jurisdic- 
tion.   The  plea  must  therefore  be  overruled. 

Tatlob,  Chief-Justice.— This  is  a  plea  filed  by  th» 
Defendant  in  person,  objecting  to  the  right  in  tlie  late 
Judge  Baker  to  hold  the  Superior  Court  of  Bladen  as  tho 
Judge  thereof,  on  the  ground  that  the  Judge  whose  place 
he  was  appointed  to  supp^  died  during  the  session  of  tho 
General  Assembly }  that  the  Governor  and  Council  can 
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supply  only  such  vacancies,  in  the  judicial  department^  as  ^'^v>  1819. 
occur  duping  the  recess  of  the  General  Assembly;  and      peard 
that,  consequently,  the  appointment  and  commissioning  of        'v, 
Judge  Baker  wei*e  unauthorised  by  the  Constitution*  The 
pleadings  are  drawn  out  to  considerable  length,  but  it  is 
deemed  unnecessary  to  recite  tliem,  or  to  examine  their 
sufficiency  in  point  of  form ;  because  tlie  objection  intended 
to  be  made  is  presented  in  an  improper  shape :  the  effect 
of  assurning  a  principle  wrong  in  itself,  and  building  on  a 
foundation  radically  defective. 

The  Defendant  prays  judgment  if  he  ought  to  be  com- 
pelled to  answer  to  the  Plaintiff  in  his  said  plea  here 
ilepending.  Whom  does  he  ask  to  pi*onounce  this  judg- 
ment i  The  person  who  is  asserted  by  the  plea  to  be  con- 
stitutionally incompetent  to  render  any  judgment.  If  the 
person  holding  the  Court  were  not  a  Judge  duly  autlio- 
riaed  and  rightfully  commissioned,  he  could  render  a  judg- 
ment in  no  case :  none  of  his  acts  or  proceedings  could 
possess  a  judicial  character,  or  be  capable  of  affecting,  in 
any  shape,  the  rights  or  property  of  the  citizens.  It  must 
be  nugatory  then,  to  propound  to  the  person  assuming  this 
authority,  a  question  involving  his  competency  to  decide ; 
for  that  were  to  ascribe  to  his  decision  an  authority 
which  the  very  statement  of  the  question  denies  it  to  pos- 
sess. If  he  were  to  decide  that  he  is  a  Judge,  and  proceed 
to  try  the  cause  and  give  final  judgment,  no  eflScacy  could 
be  imparted  to  such  judgment  by  his  decision :  it  would 
Jbe  ipso  facto  a  nullity,  in  one  case  as  well  as  in  the  other, 
and  no  act  of  his  could  give  it  the  force  of  res  adjudicata. 
The  highest  evidence  of  the  opinion  of  a  person  acting  in 
the  character  of  a  Judge,  that  he  has  a  right  to  do  so,  is 
exercising  the  functions  of  Uie  office.  This  has  already 
been  given ;  and  the  strength  of  such  evidence  is  not  in- 
creased by  his  particular  opinion  to  the  same  effedt  ex- 
pressed, or  a  plea  to  the  jurisdiction. 

The  plea,  however,  contradicts  a  fundamental  maxim 
oi  all  laws^  that  no  man  shall  be  a  judge  in  his  own  ca&se. 
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^Ut,  1819.  Tliis  is,  in  an  especial  manner^  the  cause  of  the  perdon 

Jeter      c^H^d  Upon  to  decide  it ;  for,  if  the  power  he  exercises  be 

V.        an  usurpation,  lie  is  indictable  for  a  misdemeanor,  and 

'  Exe're."  *  subject  to  fine  and  imprisonment.  It  is  not  necessary  to 
say  to  what  extent  he  would  be  liable  to  individuald 
injured  by  his  acts,  or  to  the  public  for  executing  the  laws 
involving  capital  punishment.  It  is  enough  for  the  prin-' 
ciple  of  this  case  to  show,  that  Mr.  Baker  could  not  an- 
swer the  question  submitted  to  him  by  the  plea,  without 
deciding  on  his  own  amenability  to  a  prosecution.  The 
law  wisely  presumes  that  no  one  in  such  a  situation  can 
give  a  righteous  judgment ;  and  if,  as  the  plea  assumes^ 
he  was  incompetent  to  hold  a  Couii;,  still  less  was  he  com^ 
petent  to  decide  whether  he  could  adjudge  in  the  particu- 
lar case.  The  plea  must  be  overruled^  and  the  Defendant 
answer  oven 


Jeter  and  Jeter       1 

V.  i  From  Granville. 

Littlejohn's  Executors.  J 

A  bond  was  given  before  the  revolutionary  war  for  a  certun  8UID»  procla- 
TDation  money.  Daring  the  war,  a  tender  of  the  debt  was  made  ta 
paper  money,  but  belbre  the  paper  money  depreciated.  In  1798» 
application  was  made  for  payment^  suit  was  instituted  and  judgment 
recovered.  The  Defendants  at  law  filed  their  bUl  in  Equity,  to  be 
relieved  from  the  payment  of  interest,  from  the  time  of  the  tender  to 
the  time  application  was  made  for  payment  in  1798,  and  charging  in 
their  biU  tliat  they  knew  not  where  the  bond  was,  until  this  application 
for  payment  was  made. 

Complainants  are  entitled  to  be  relieved  against  the  interest,  from  the^ 
time  of  the  tender  to  the  demand  for  payment :  for  at  the  time  the  ten- 
der was  made,  paper  money  was  a  legal  tender,  and  it  had  not  depre- 
ciated. 

A  plea  of  tender  can  be  supported  at  law,  only  by  the  Defendant's  bring* 
Big  into  Court  the  money  he  admits  to  be  due :  and  this  is  required  that 
.the  Plaintiff  may  have  the  immediate  benefit  of  the  sum  so  paid  in. 

Complainants  prayed  in  their  bill  to  be  relieved  against 
the  payment  of  interest  upon  a  bond  fiven  before  the  revo- 


8VFBBHE   COVBT  OS  NORTH-CAROXIXA.  187 

lutionary  war,  and  on  which  a  tender  had  been  made  in  "M't,  iRiy. 
paper  money  beibre  its  depreciation.    The  bill  charged,       j^^^^. 
that  Samuel  Jeter,  the  father  of  Complainants,  some  time         v. 
before  the  revolutionary  war,  executed  to  Younjs^,  Miller,    *kvVs^^^ 
&  Co.  his  writing  obligatory,  for  tlie  sum  of  259/.  procla- 
mation money,  with  a  condition  underwritten,  that  said 
writing  should  be  void  on  his  the  said  Samuel's  paying  ou 
er  before  a  particular  day  thcmn  mentioned  129L  Gs.  like 
money.    That  the  said  Samuel  in  1777  or  1778,  after  the 
bond  became  due,  tendered  the  dum  due  on  said  bond  to 
Robert  Bell,  the  known  agent  of  the  firm  of  Young,  Miller, 
&  Co.  and  who  then  had  the  bond  in  his  possession  :  that 
tiie  tender  was  made  in  paper  money,  then  the  currency  of 
tiie  State,  and  not  depi*cciated ;  that  Bell  i*efused  to  receive 
the  money  so  tendered :  and  most  of  the  pai'tuers  of  the 
firm  being  British  merchants,  shortly  afterwards  willidi-cw 
from  the  State,  in  consequence  of  the  hostilities  then  exist- 
ing, and  remained  abroad  until  the  close  of  the  war :  that 
the  said  bond  was  taken  away  by  them,  or  left  here  in  a 
place  unknown  to  tlie  said  Samuel.    That  SaAmel  Jeter 
died  about  the  year  1796 :  that  no  application  was  made 
to  him  for  payment,  after  the  tender  made  by  iiim  in  1777 
or  1778.     That  in   1798,  application  was  made  to  Com- 
plainants for  payment,  and  they  were  sued  as  executors  de 
son  tortf  of  the  said  Samuel,  and  judgment  obtained  iu 
Hillsborough  Superior  Coui-t  at  October  Term,  1801.    The 
bill  prayed,  that  the  Plaintiffs  at  law  might  be  enjoined 
from  enforcing  payment  of  intei*est  upon  the  sum  mention- 
ed in  the  condition  of  the  bond,  from  tlie  time  of  the  tender 
to  the  time  application  was  made  to  Complainants  for  X)ay* 
ment,  in  1798. 

An  Injunction  was  awarded  agreeably  to  the  prayer  of 
flie  bill ;  and  George  Alston  and  William  Little^ohn,  tlie 
surviving  partners  of  Young,  Miller,  6c  Co.  put  in  their 
answers,  and  admitted  that  Robert  Bell  was  the  agent  of 
the  firm,  denied  any  knowledge  of  the  tender  charged  in  ^ 
^e  bill^  and  contended^  that  if  any  such  tender  wei*e  made^ 
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Mat,  1819. 

John  Vanliook  and  oUiersl 

T.  V  From  Person.  , 

John  Rogers'9'Execotor.  J 

Testator  lent  to  his  son  Littleton  three  negroes^  and  (^Urected  his  executor 
to  hire  them  out  and  apply  the  hire  to  the  support  of  Littleton  during 
his  life,  and  after  his  death,  to  divide  the  negroes,  and  their  increase, 
among  his  son  Bird's  children,  as  they  should  axrive  at  age.  He  then 
directed^  that  all  the  remainder  of  his  estate  should  be  sdd  by  his  exe- 
cutors, and,  after  pitying  debt^  &c.  be  equally  divided  among  his  son 
Bird's  children,  as  aforesaid. 

Bird  had  several  children  bom  after  the  death  of  tlie  testator,  in  the  life- 
time of  Littleton,  and  before  Bird's  eldest  child  arrived  at  age.  And  u 
question  arose,  whether  these  after-bom  children  were  entitled  to  dis- 
tributive shares  of  the  property  included  in  the  residuary  clause  of  the 
will. 

Held,  that  they  were  entitled  equally  with  the  children  bom  before  the 
testator's  death.  All  the  children  of  Bird  are  entitled,  who  were  living 
at  the  time  the  property  ought  to  be  divided ;  that  time  is,  after  LUUe- 
ton's  deathy  and  when  Bird's  eldest  child  arrives  at  age.  Both  events 
must  happen  before  a  division,  and  the  Court  will  postpone  a  division 
until  the  happening  of  the  latest  event,  in  order  to  embrace  a  greater 
number  of  children,  in  conformity  with  the  principles  governing  Hie 
Court  in  marriage  settlements. 

Where  a  fund  is  to  be  divided  under  a  will,  persons  claiming  the  fund 
under  a  general  description,  are  entitled,  if  they  can  bring  themselvea 
within  the  description. 

tVhere  property  is  given  to  the  children  of  A,  and  no  time  is  fixed  for  ft 
division,  it  is  diviable  by  the  will,  at  the  testator's  death,  although 
the  executors  must,  by  law,  hold  it  for  two  years  for  the  benefit  of  cre- 
ditors i  and  only  children  bom  at  the  time  of  the  testator's  deaths  or  m 
ventre  sa  mere^  are  entitled. 

John  Rodgers,  by  his  last  will,  ''  lent  to  his  son  Little- 
"  ton  Rogers^  one  bed  and  fumitare,  and  three  of  his 
<<  negroes,  Esther,  Ned  and  Let ;  and  directed  his  execu- 
'^  tor  to  hii^  out  said  negroes  yearly,  and  apply  the  hire 
'^  to  the  support  of  his  son  Littleton,  during  his  natural 
"  life  5  and  the  overplus,  if  any,  he  directed  to  be  yearly 
'^  applied  towards  the  support  of  his  son  Bird's  family  i 
*^  and  after  the  death  of  Littleton,  the  said  negroes,  with 
*^  their  increase^  to  be  equally  divided  between  his  son  Bird*$ 
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^^  dhUdren,  and  thdr  hdr%y  as  they  stunUd  come  to  lawful  ^^t,  1819. 
*^  ageJ^    In  another  clause  of  the  ^1,  the  testator  dircicts,    yanhook 
that ''  all  the  remainder  of  his  estate  should-  be  sold  by  his        v. 
'^  executor,  and,  after  paying  his  debts  aiid  fi  small  legacy,     ^^^  ^ 
^^  be  equally  divided  among  his  son  Bird*s  childrtn  as  qfor^ 
^'said.'' 

This  petition  was  filed  by  the  children  of  Bird  Rogers, 
who  Were  born  at  the  time  of  the  testator's  dieath,  to  reco- 
ver from  the  executor,  the  property  bequeathed  in  the  resi- 
duary clause  of  the  will.  The  executor  pleaded,  that  there 
were  bom  to  the  said  Bird  Rogers,  in  lawlul  wedlock,  after 
the  deatii  of  the  said  testator,  other  children,  to-wit,  Ricb^ 
at*d,  Rebeccah,  John,  James,  Sarah,  &c»  who  were  not 
made  parties  to  the  petition  ;  and  prayed  judgment  of  the 
Court,  whether  he  was  bound  to  make  any  further  answer^ 
It  did  not  appear  in  the  case,  whether  Littleton  Rogers 
was  dead,  or  whether  the  eldest  son  of  Bird  Rogers  was  of 
full  age,  before  the  birth  of  the  after-bom  children.  It 
was  referred  to  this  Court  to  decide,  whether  the  children 
of  Bird  Rogers,  bom  after  the  death  of  the  testator,  were 
entitled  to  any  share  of  the  residue. 

Henderson,  Judge,  delivered  the  (pinion  of  the  Court : 

Persons  claiming  under  a  general  description  in  a  will, 
are  entitled,  if  they  can  bring  themselves  within  the  des- 
cription, when  by  the  will  of  the  testator,  a  fund  is  to  be 
divided.  Therefore,  where  property  is  given  to  tlie  children 
of  A,  and  no  time  is  fixed  for  a  division^  it  is  divisible  by 
the  will  at  the  testator's  death,  although  the  executor  must, 
by  law,  hold  it  for  two  years,  for  the  benefit  of  creditors. 
Of  course,  only  tiiose  children  born  at  the  time  of  the  tes^ 
tator's  death,  or  in  ventre  sa  mere^  ai*e  entitled.  If  any 
after  period  be  fixed  by  the  testator,  those  who  answer  the 
description  at  that  period,  will  take ;  and  there  is  a  strong 
leaning  in  favor  of  children,  to  lay  hold  of  any  circumstance 
to  postpone  the  time  of  division,  to  embrace  all  the  children^ 
in  conformity  with  the  principles  governiiig  the  Court  in 


Southall. 


Mat,  1819.  mine  what  sum  Southall  had  thus  expended.    When  the 

Norfleet  ^^&^^^^'^^^  ^^  madei  Southall  declared,  in  the  presence  of 
V.  ^^  witnesses,  that  no  part  of  the  mill  belonged  to  him,  and 
that  he  would  no  longer  be  responsible  for  any  damage  it 
might  sustain :  upon  which  Norfleet  proceeded  to  complete 
the  mill  at  his  own  expense,  in  doing  which  he  disbursed 
a  considerable  sum.  The  arbitrators  chosen  by  the  par* 
ties,  met  upon  the  business,  but  were  unable  to  agree  in. 
the  estimate  of  the  sum  expended  by  Southall,  who  rejected 
every  proposition  to  refer  the  matter  to  an  umpire  to  be 
£hosen  by  the  arbitrators,  or  to  another  set  of  arbitrators  ; 
or  to  make  a  titie  upon  being  paid  the  cost  of  the  mill. 
The  bill  prayed  that  Southall  might  be  decreed  to  render 
an  account  of  what  the  mill  cost  him,  and  to  convey  hi9 
title  to  the  moiety  of  the  mill,  upon  his  receiving  the  amount 
80  expended. 

To  this  bill  the  Defendant  demurred,  and  the  question 
prising  upon  the  demurrur  was  sent  to  this  Court 

Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

It  is  a  general  rule  that  an  agi'eement,  to  be  specifically 
enforced,  should  be  certain  and  defined,  and  be  proved  or 
admitted  to  have  been  concluded  by  the  parties.  But  the 
objection  to  this  bill  meets  us  in  limintf  that  the  agree-* 
ment  sought  to  be  enforced,  was  never  entered  into  by  the 
parties.  The  bill  prays  that  the  Defendant  may  be  com- 
pelled to  convey  on  being  paid  the  money  he  has  expended, 
in  building  the  mill;  whereas,  his  contract  was  that  he 
would  convey,  upon  four  persons,  then  named  by  the  par- 
ties, ascertaining  what  it  cost  him.  The  parties  would 
not  take  ujion  themselves  to  ascertain  jthe  price  of  South- 
alt's  moiety,  but  selected  certain  individuals  to  determine 
it,  in  whose  probity  and  skill,  in  the  subject  referred  t» 
them,  they  had  full  confidence ;  and  there  is  no  reason  to 
infer  that  they  were  willing  to  transfer  this  confidence  to 
any  others  3  for  the  arbitrators  were  nominated  without 
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allowing  fhem  to  choose  an  umpire^  in  the  event  of  a  dis-  Hat,  1819. 
agreement,  or  making  any  provision  for  such  a  case.  So  jf^^pfleet 
that  the  legal  consequence  was,  that  the  question  referred  v. 
to  the  arbitrators  could  not  be  determined,  unless  they 
were  unanimous  in  their  judgment ;  it  being  very  clear, 
that  where  a  reference  is  made  to  several  persons,  the 
concurrence  of  all  is  necessary,  unless  it  be  expressly  pro^ 
vided  for  in  the  submission  that  a  less  number  may  make 
the  award.  In  substance  and  effect,  then,  Southall's 
agreement  was  **  not  that  I  will  sell  you  my  share  of  the 
<'  mill  upon  your  paying  me  what  it  cost;  but  I  will  sell 
*^  it  to  you,  provided  four  certain  persons,  to  be  named  by 
^^  us,  unite  in  their  judgment  and  opinion  as  to  what  it 
^  cost.  If  they  do  not  concur  in  opinion,  there  is  no  con*' 
'^  tract  between  us."  The  parties  have  made  an  effort 
towards  contracting,  which  has  terminated  in  an  inchoate 
agreement ;  and  if  this  Court  were  to  direct  a  reference 
to  the  Master,  or  any  other  person,  to  ascertain  the  price, 
and  decree  upon  such  a  report,  it  would  be  making  a  con- 
tract for  the  parties,  and  then  enforcing  it. 

Suppose,  before  the  arbitrators  had  met,  either  party 
became  dissatisfied  with  the  agreement  they  had  made, 
for  any  reason,  good  or  bad,  it  would  have  been  perfectly 
competent  for  either  to  revoke  the  authority  of  the  arbi- 
trators ;  and  if  they  had  proceeded  to  make  an  award 
afterwards,  the  party  revoking  would  not  have  been  bound 
by  it.  Can  it  be  less  reasonable,  that  if  the  arbitrators 
make  an  )insuccessful  attempt  to  estimate  the  ^ice,  either 
party  may  refuse  to  nominate  an  umpire,  or  to  appoint 
other  arbitrators?  There  may  be  as  much  reason,  or 
more,  to  avail  themselves  of  the  locus  penitentcR  at  the  lat> 
ter  period,  as  at  the  former  one.  It  is  a  right  equally 
retained  by  both  parties,  since  they  have  not  surrendered 
it  by  the  submission  on  the  contract,  and  neither  can  com- 
pel the  other  to  proceed  beyond  the  stipulation. 

But  it  is  said,  that  the  sale  of  SoutiiaU's  moiety  was 
complete ;  mid  Hiat  all  the  arbitr^tora  had  to  do^  was  to 
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jtfAT,  ipi9.  ascertain  the  pricf ,  which  wa?  a  mere  n^al^r  of  account, 
jJ^^J^  within  thp  power  of  any  person  who  could  calculate,  and 
V,  equally  within  the  powpr  of  thp  Master  in  Equity.  That 
^^  *  it  was  not  easily  donp,  is  demonstra|:e(|  by  the  arbitrators 
pot  having  been  able  to  accomplish  it ;  and  it  cannot  be 
doubted  th^t  they  were  selected  with  a  circumspect  view 
and  calculation  of  th^ir  peculiar  fitness  for  the  task,  and 
of  their  competency  to  derive,  from  local  observation  an(} 
experience,  all  the  facts  necessary  to  enlighten  their  judg- 
ment If  such  persons  were  oppressed  by  the  inquiry,  it 
^s  utterly  improbable  tliat  any  one  ap^^n^ted  by  the  Couii; 
would  find  it  less  embarrjBissing,  or  be  able  to  conduct  it 
in  a  manner  more  liMy  to  lead  to  a  sat^factory  result* 
A  price  ascertained  by  persons  cfiosep  as  these  arbitrators 
were,  would,  it  is  probable,  be  a  very  dijOTerent  thing  froin 
a  price  ascertauied  by  a  Master  in  jBquiity :  and  to  com- 
pel Southall  to  cojavey  upon  receiving  the  latter,  would  be 
exercising  an  arbitrary  discretion,  :^)iich  ^this  Court 
wholly  rejects.  It  may  n^ot  be  difficult,  in  ^neraj,  to  s^t 
a  price  on  any  thing  which  i^  tlie  subj[ect  of  sale,  to  esti- 
mate the  value  of  a  nmt,  to  decide  on  the  quality  of  a 
piece  of  merchandise,  to  settle  t^e  shares  of  |^ain  and  loss 
between  partners;  yef^  T^hen  the  parties  Jiave  chosen  arbi- 
trators to  do  it,  the  whole  cun^i^t  of  a;Uthorlti(»  repels  tlie 
interposition  of  this  Court  Stronger  reasons  .exist  to 
prevent  their  interi[erence  in  the  particulur  case,  to  ascer- 
jtain  the  cqst  of  the  mills  ;  a  .^^,  \(^hich,  according  to  the 
usual  vianper  of  conducting  si^qh  business  in  ib^  country^ 
by  pennons  doing  the  chief  lal>or  within  th^n^ves,  as  it 
is  called,  and  with  ^eir  o^wn  slftyes,  calls  for  a  knowledge 
of  a  .peculiar  kind,  and  a  familiarity  wi^h  customs  and 
practices,  whiqh  chajige  wit^^  tiic  geographical  limits  of 
ithe  State.  The  price  of. property  is  an  essen^al  article  iu 
ilie  sale,  and  tl^e  books  furnish  no  case  or  principle  autho- 
rizing the  Court  to  sub^t^tute  \ts«lf  .for  the  arbitrators, 
where  a  suhaVmtial.tlung  i^  to  be  settlcyi  by  .1^em«f  They 

♦  6  Vescy,  34. 


Southall. 


will  not  do  8O9  even  to  divide  an  estate,  where  the  parties  ^^'  ^^i^- 
have  selected  particular  persons  to  do  it ;  because  it  is  a    j^opfle^t 
personal  confidence,  which,  in  the  nature  of  things,  cannot    ^   u, 
be  reposed  in  others  against  the  will  of  its  authors.    In 
short,  the  anthorittes  ot  law  are  uniform  on  the  sut^ecty 
from  the  first  trace  that  can  be  found  tai  tiie  books,  down 
to  the  case  of  Milner  v.  Grey  ;*  and  the  tJonrt  is  of  Opi* 
nion,  that  there  are  stronger  reasons  for  refusing  relief  in 
this  case  than  appeared  in  that.    It  is  satisfactory  to  per- 
ceive, that  before  the  Uiple  discussion  which  the  subject 
has  recently  undergone  in  England,  a  great  Jadge  in  a 
sister  State,  had  applied  the  powers  of  his  vigorous  intel- 
lect to  its  elucidation,  and  discussed  it  in  a  manner  tlie 
most  perspicuous  and  convincing*!    The  demurrer  must 
he  sastainedy  and  the  bill  dismissed  with  costs. 


♦  14  Ves.  406.  t  1  Wash.  295. 
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Mat,  1819. 


.John  L.  Miller,  by  Lis  Guardian  Wil-"^ 

liam  Miller^ 

V. 

Robert  H.  Harwell,  surviving  Executor 
of  Thomas  Miller,  and  against  Mar- 
maduke  Johnson. 


>From  Warren. 


Contribution  between  devisee^  and  legatees. — Testator  devised  his  lands 
to  Fleming,  an  alien,  and  three  negro  slaves  to  his  brother  Thoma«. 
He  appointed  Fleming  and  Harwell  his  executors,  and  gave  them 
power  to  sell  such  of  his  property  as  they  might  think  necessaiy  for 
the  payment  of  his  debts. 

The  executors  sold  the  lands,  and  applied  the  purchase  money  to  the 
pa3rroent  of  Fleming^s  debts.  The  negro  slaves  bequeathed  to  testa- 
tor's brother  Thomas  were  then  sold  to  pay  the  testator's  debts. 
They  were  sold  upon  a  credit,  and  purchased  by  the  guardian  of 
Thomas,  intrust  for  him.  The  guardian  gave  his  own  bond  for  the 
purchase  money. 

Thomas,  the  legatee,  filed  his  bill  against  Harwell,  the  surviving  execu- 
tor, (Fleming  having  died)  charged  him  with  a  misapplication  of  the 
purchase-money  of  the  lands ;  that  the  lands  were  sold  avowedly  to 
pay  the  debts  of  the  testator,  and  if  the  money  had  been  applied  to 
this  object,  it  would  not  have  been  necessary  to  seU  the  negroes.  The 
bill  prayed,  as  against  Harwell,  that  he  be  decreed  to  deliver  up  the 
bond  which  he  had  taken  for  the  purchase-money  of  the  liegrocs. 

The  bill  was  also  filed  ag^nst  Johnson,  the  purchaser  of  the  lands, 
charging  him  with  notice  of  the  trusts  of  the  will,  and  with  connivance 
in  the  misapplication  of  the  purchase-money ;  and  prayed,  as  against 
him,  that  if  Complainant  could  not  be  othetwise  relieved,  he,  John- 
son, might  be  decreed  to  pay  to  Complainant  the  value  of  the  negroes. 

To  this  bill  the  Defendants  demurred,  and  showed  for  cause,  that  it  ap- 
peared  by  Complainant's  own  showing,  that  he  was  not  interested  in 
the  question  made  in  the  bill  relative  to  the  sale  of  the  lands,  or  the 
proceeds  of  the  sale,  nor  entitled  to  have  the  bond  delivered  up.  The 
demurrer  allowed,  for 

The  personal  estate  is  primarily  liable  to  pay  debts ;  and  although  the 
testator  might  have  subjected  any  particular  part  of  hU  ettate  to  this 
purpose,  yet,  in  this  case,  he  has  not  done  so ;  he  has  given  power  to 
his  executors  to  sell  any  part  of  the  estate  they  pleased,  to  pay  debts. 
This  does  not  transfer  to  the  real  estate  the  liability  of  the  personal  to 
pay  them ;  and,  after  the  death  of  the  debtor,  the  law  directs  the  per- 
sonal estate  to  be  exhausted,  before  the  lands  shall  be  resorted  to  for 
satisfying  debts. 
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The  rule,  therefore,  does  not  apply  in  this  case,  ^  that  where  one  elaimant  Mat,  1819. 
*'  has  more  than  one  fund  to  resort  to,  and  another  claimant  only  one,     "^^^   -' 
*'  the  first  claimant  shall  resort  to  that  fund  on  which  the  second  has       Miller 
**  no  lien."    In  the  life-time  of  the  testator,  creditors  might  sue  *out  ji^f^eji  ^nd 
their  executions  against  his  real,  as  well  as  his  personal  estate ;  but    Johnson. 

-  after  his  death,  the  lands  go  to  the  heir  or  densee,  and  the  personal 
estate  to  the  executor,  and  creditors  cannot  pursue  the  first  until  the 
latter  be  exhausted  in  satisfying  their  simple  contract  debts ;  and  the 
bill  does  not  charge  that  Complainant's  legacy  was  sold  to  pay  spe- 
cialty debts.  The  Court  must,  therefore,  presume  that  it  was  sold  to 
pay  simple  contract  debts  only.  Heirs  and  devisees  cannot  be  sued  in 
the  first  instance  for  such  debts,  and  the  lands  descended  or  devised  to 
them  cannot  ^e  subjected  to  their  payment,  except  in  the  way  pointed 
out  in  the  act  of  1784,  ch.  11. 

I(  then,  the  lands  devised  in  this  case  had  been  sold,  and  simple  contract 
debts  paid  with  the  proceeds,  the  devisee  would  have  a  right  to  call 
upon  the  legatee  of  the  personal  estate  to  make  his  devise  good  to  him. 

But  if  the  debts  were  specialty  debts.  Complainant  could  not  stand  in  the 
place  of  the  specialty  creditors,  as  against  the  devisee  of  the  lands, 
because  such  a  devisee  is  as  much  a  specific  devisee,  as  the  specific 
devisee  of  a  chattd. 

The  principal  rule  in  marshalling  assets  is,  that  when  a  creditor  may 
resort  to  both  the  real  and  personal  estate,  and  the  legatee  can  only 
resort  to  the  personal,  if  this  be  insufficient  to  pay  both,  the  creditor 
will  be  confined  to  the  real  estate  :  or,  if  he  has  been  satisfied  out  of 
tlie  personal  fund,  the  Court  will  permit  the  legatee  to  stand  in  hi? 
place,  and  receive  satisfaction  out  of  the  real  estate,  to  the  amount  taken 
from  the  personal. 

But  this  rule  iterates  only  where  the  real  estate  is  chai^d  with  the  pay- 
ment of  debts  or  legacies,  or  where  the  creditor  has  a  lien  upon  it 
excepl  where  the  donee  is  heir  at  law,  and  then  ag^nst  him,  the  lands 
will  be  liable  to  tlic  specialty  debts  in  ease  of  the  personal  estate. 

Heming  must  be  considered  a  devisee  of  the  land;  for  an  alien  can  take  / 
fir  whoae  beneJU  hit  takes,  is  ^  question  in  which  Complainant  has  no 
interest. 

The  Complainant  filed  his  bill  in  the  Court  of  Equity 
for  Warren  County,  against  Robert  H.  Harwell,  surviving 
executor  of  the  last  will  of  Thomas  Miller,  deceased,  and 
against  Marmaduke  Johnson,  and  therein  charged,  that 
Thomas  Miller,  late  of  Warren  County,  departed  this  life 
in  April,  A.  D.  1806,  having  made  and  published  in  WTit- 
ing,  his  last  will,  of  which  he  appointed  Robert  Fleming 
and  Robert  H.  Harwell  executors ;  who^  after  his  death. 
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Mat^  1819.  proved  the  will*  in  Warren  County  iSburt^  and  took  out 

MUier      letters  testamentary.    That  the  testatordeytsed  as  foUows, 

'V,        to-wit :  "  I  give  and  bequeath  unto  Robert  Fleming,  all 

Johnson.     "  "^y  ^^^  whicli  I  now  own ;'  and  also  the  projierty  which 

'<  I  have  in  the  Store  now  occupied  by  Fkiming  and  n^- 

**  selfy  to  him  and  his  heirs  for  ever.'^ 

**  I  give  and  bequeath  unto  my  brother,  John  L.  Miller^ 
**  three  negroes,  Pompey,  Cheyney  and  Clarissa,  and  their 
'^  future  increase,  to  him  and  his  h^irs  for  ever/' 

<<  I  will  that  all  my  just  debts  and  fim^ral  expences  be 
*^  paid  by  my  executors,  ont  of  my  property,  or  the  money 
*^  arising  by  the  sale  of  such  as  my  executors  may  deem  neceS' 
"  sary  to  he,soUL.^^ 

That  tlie  tract  of  land  devised  to  Robert  Fleming,  con- 
tained five  hundred  acres,  and  the  stock  in  trade  bequeaAed 
to  him,  amounted  to  fifteen  hundred  dollars  :  that  Robert 
Fleming  was  an  alien,  incapable  of  holding  lands. 

That  some  short  time  after  the  death  of  tiie  testator,  Jas. 
G.  Brehon  recovered  a  judgment  against  Robert  Flemii^ 
and  Marmaduke  Johnson,  in  Warren  County  Court,  for  one 
thousand  pounds,  or  thereabouts,  sued  out  his  execution 
thereon,  and  the  money  was  about  to  be  raised  out  of  the 
property  of  Johnson ;  to  avoid  which,  and  to  indaanii^ 
Johnson  against  the  payment  of  this  money,  it  was  agreed 
between  Robert  Fleming,  Robert  H.  Harwell  and  John- 
son, tliat  the  land  devised  to  Fleming  should  be  sold  to 
Johnson  for  one  thousand  pounds  or  thereabouts ;  that  ia 
pursuance  of  this  agreement,  Johnson  discharged  Br^<Mk'« 
judgment,  and  Fleming  and  Harwell,  as  executors  of  tlio 
last  will  of  Thomas  Miller,  executed  to  him  a  deed  for  l^e 
land.  That  the  parties  pretended  publicly,  that  this  sale 
was  made  for  the  purpose  of  paying  the  debts  of  Thoma^s 
Miller :  but  in  fact,  it  was  made  for  no  other  imrp^e  than 
to  discharge  Brehon's  judgment^  and  tv  keep  Johnson 
indemnified* 

That  in  consequence  of  this  sale^  and  the  application  of 
the  purchase-money  to  th^.  ^ymexji^t  ^JT  the  debts  of  F^em- 


log,  Ae  deUa^  of  the  testator  were  left  unpt^iici.    That  Flem-  Mat,  1819. 
Uig  soon  f«ftepwajr4s  die^^  intestate  and  insolveBt.    That    '^j^ 
»BGe  biB  daatfiA  tbe  creditors  of  Tbomas  Miller  had  sued        v. 
Bobert  H.  Haf  well^  the  surviving  executor,  and  recovered  ^hnLm. 
jiM%n^/^ts  to  the  amount  of  five  hundred  pounds  and  more ; 
iiOi  satiafjr  whichf  the  three  negro  slaves  bequeathed  to  the 
Complainant,  had  been  sold  by  Harwell,  the  executor,  and 
purchased  by  WiUiasK  Miller,  guardian  to  the  Complain- 
ant, at  th^  price  of  iX  12S  :  That  the  said  purchase  was 
fyr  the  bsnefit  of  the  Complainant,  and  that  William  Mil- 
ler gave  his  own  ho^d  for  the  purchase  money,  payable  on 

th»  — —  day  of .    The  bill  prayed  tliat  Harwell,  the 

executor,  might  be  decreed  to  deliver  up  to  Complainant, 
llfil^Uum  Miller's  bojod:  thi^t  he  and  Johnson  might  be 
decreed  to  pay  to  the  creditors  of  Thomas  Miller,  their 
respective  demands,  at  leai^t  to  tiie  amount  equal  to  the 
value  of  the  land  sold  to  Johnson,  in  order  that  such  pay- 
ment Qiight  he  applied  in  exoneratioQ  of  the  specific  legacy 
lievi(Bathed  to  the  Complainant:  and  that  Complainant 
n^ghihave  such  oih^v  relief  as  in  Equity  he  was  entitled  to* 
.  T<^  this  bill,.  Harwell  and  Johnson  demurred,  and,  for 
cause  of  demurrer,  shewed,  that  it  appeared  by  the  Com- 
plainant's Qwi^  shewing,  tl^at  he  was,  not  interestod  in  the 
(|aestio9  made  in:  the  hill,,  relative  to  the  land,  or  the  sale 
or  proceeds  th^iifeof ;  and  that  it  appeared  by  his  own  shew- 
iipg,  that  hie  wa3  not  entii^Jed  to  have  the  bond  of  William 
Miller  delivered  up  to  him.  They  also  answered  and 
df»i4ed  the  fraudulent  combination  charged  in  the  bill,  rela- 
tive, toi  tM  sfile  of  the  land* 

The  Qswiei  waa  sent  to.  this  Coiirt,  and  the  Judges  were 
divided  in  oyiiuon  upon  the  questions  arising  on  the  demur- 
rer* The  Chi(^i^JM(srtic9  iMld  Judge  Ball  being  of  opinion, 
that  the  deyimns^r  dioold  h^  sustained,,  and  the  bill  dismiss- 
sod  ;.  wd  Judge  Danii^  (who  sat  for  Judge  Henderson) 
being  ^  opinion^  that  the  demurrer  should  be  overruled, 
aiMl  vfiki  be  dfipveeA  toi  Urn  Complainant 
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jiiAT,  1819.  Daniel,  Judge. — The  bill  is  filed  by  a  specific  legatee^ 
^.jj  "^  who  claims  to  be  placed  in  the  shoes  of  the  creditors  of  the 
V.  testator,  and  to  have  reimbursed  out  of  the  sales  of  the  real 
^Johnson?  estate,  the  value  of  his  specific  legacy,  which  has  been  taken 
to  satisfy  their  demands.  It  appears  from  the  case,  that 
the  testator  gave  to  his  executors,  a  general  power  to  sell 
so  much  of  bis  property  as  would  pay  his  debts ;  and  this 
must  be  taken  as  a  charge  upon  all  his  estates,  both  real 
and  personal.  He  then  gave  the  Complainant  a  specific 
legacy  of  some  negroes,  and  devised  his  land  to  Robert 
Fleming,  an  alien.  He  appointed  Robert  Fleming  and 
Robert  Harwell,  his  executors,  who,  by  virtue  of  the  pow- 
er given  to  tliem  by  the  will,  and  in  their  character  of  exe- 
cutors or  trustees,  sold  the  land  to  Johnson,  who  had  full 
notice  of  the  trusts  of  the  will.  Johnson  has  not  paid  the 
purchase-money  to  the  trustees,  nor  to  the  creditors  of  the 
testator.  He  has  applied  the  money  to  the  payment  of  a 
debt  which  the  trustee,  Fleming,  owed,  and  for  which  pay- 
ment he  was  bound,  as  Fleming^s  security.  He  contends^ 
that  this  payment,  being  made  by  the  consent,  or  at  the 
request  of  the  trustee,  discharges  him  from  all  further  lia- 
bility. 

I  will  examine,  1st,  Whether  the  complainant  can  be 
placed  by  this  Court,  in  the  situation  of  the  creditors  of 
the  testator ;  and,  2dly,  Whether  he  can  sustain  his  bill 
against  Johnson,  under  the  particular  circumstances  of 
this  case. 

1st.  It  appears  that  the  creditors  of  the  testator  had  a 
lien  on  both  the  real  and  personal  assets,  for  the  payment 
of  their  debts.  The  Complainant,  who  was  only  a  specific 
legatee,  had  no  other  lien,  but  on  the  specific  property 
bequeathed  to  him.*  It  is  said  by  Lord  Hardwicke,  that 
"  It  being  the  object  of  a  Court  of  Equity,  that  eveiy 
**  claimant  upon  the  assets  of  a  deceased  person,  shall  be 
**  satisfied,  as  far  as  such  assets  can,  by  any  arrangement 
**  consistent  with  the  nature  of  their  respective  claims,  be 
**  applied  in  satisfaction  th^reof^  it  has  been  long  settle^^ 
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'^  that  where  one  claimant  has  more  than  one  fund  to  resort  ^-^r>  1819. 
^<  tOy  and  another  claimant  only  one,  the  first  claimant  shall      ifju^f 
*^  resort  to  that  fund  on  which  the  second  has  no  lien."*         v. 
If,  therefore,  a  specialty  creditor,  whose  debt  is  a  lien  on    joimson, 
the  real  assets,  receives  satisfaction  out  of  tlie  personal 
assets,  a  simple  contract  creditor  shall  stand  in  tlie  place 
of  the  specialty  creditor  against  the  real  assets  ;f  and  lega- 
tees shall  have  the  same  equity4  So  where  lands  are  sub- 
ject to  the  payment  of  all  debts,  a  legatee  shall  stand  in 
the  place  of  a  simple  contract  creditor,  who  has  been  satis- 
fied out  of  the  personal  assets.^    These  autiiorities  shew, 
that  the  Complainant  has  a  right  to  stand  in  this  Court  in 
the  place  of  creditors  who  have  exhausted  the  fund  set  apart 
to  satisfy  him,  and  be  reimbursed  out  of  that  fund  which 
the  creditors  might  have  resorted  to,  but  which  tliey  have 
left  untouched. 

£d.  Has  the  Complainant,  under  the  circumstances  set 
forth  in  the  bill,  and  admitted  by  the  demurrer,  a  right  to 
call  on  the  Defendant,  Johnson,  for  satisfaction  ? — I  admit 
that  where  the  trust  is  gmcral,  as,  to  pay  debts,  the  pur- 
chaser, although  he  has  notice  of  them,  is  not  obliged  to 
see  the  money  applied.])  But  I  hold,  the  money  should  be 
paid,  and  that  without  any  collusion  of  the  trustee  to  defeat 
the  object  of  the  trust.  It  is  held,  that  purchasing  from  an 
executor  shall  never  protect  any  person  who  has  full  know- 
ledge that  the  money  will  he  misapplied.^  Johnson  has 
never  paid  the  purchase-money ;  or  if  he  has,  it  was  wiili 
a  full  knowledge  of  the  tnist,  and  in  direct  violation  of  it- 
The  payment  of  Fleming's  debt,  to  which  he  was  security, 
cannot  screen  him  from  paying  the  pui*chase-money  pro- 
perly.   I  think  the  Complainant  has  a  right  to  resort  to 

«  2  Atk.  446. 1  Ves.  312. 

tlVcm.455.    1  Eq.  Oft.  Ab.  144.    2  Vern.  763.    2  Atk.  436, 

4  Ch.  Ca.  117.    1  P.  Wms.  730. 

§  3  P.  Wms.  323. 

I  1  Bro.  Ch.  186.    2  Fonb.  148. 

T3Br.Ch.434,    4  Br.  Ck  125, 130.    2  Vern.  616.    7  Ves.  152. 
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Mat,  1819.  this  money  for  satisfactioi^  and  tlittt  the  demurrer  dioiild 
""^    be  overruled. 

V. 

j*^8on?  Hajll,  Judge. — ^This  case  c^mes  on  opoa  a  general 
demurrer*  The  bill  does  not  state  that  any  of  the  debts 
wiiich  the  specific  legacy  of  the  Complainant  was  sold  to 
.  pay,  were  specialty  debts^  tiiat  bound  the  heir  or  devisee^ 
It  is  therefore  proper  to  examine  the  question,  as  if  tiiat 
legacy  had  been  sold  to  satisfy  simple  contract  debts  t»nly« 
What  difference  there  might  be  in  the  case,  provided  those 
debts  had  been  due  by  specialty,  and  bound  liie  heir  and 
devisee,  it  is  not  necessary  now  to  examine.  Admitting 
the  fact,  that  the  debts  discharged  by  the  sale  of  Conqpbdn^ 
ant's  legacy,  were  simple  contract  debts,  it  cannot  be  sue* 
cessfully  contended,  that  Fleming,  the  devisee,  was  bound 
to  contribute,  because,  in  this  State,  lands  are  bound  for  the 
payment  of  debts  of  all  kinds,  it  is  true,  that  the  statute 
of  5th  Geo.  2,  ch.  7,  as  well  as  our  oWn  statute  law,  im- 
poses upon  lands  that  liabilitT^,  and  an  exechtion  tnken  Mt 
would  subject  them,  as  well  as  tli'e  pei^donal  estate,  in  the 
'  hands  of  any  person  who  is  the  owner  of  botii.  But  alter 
^he  death  of  that  person,  the  lands  cannot  be  k^ly  8ub-< 
jected  to  an  execution  issuing  upon  a  judgment  obtained 
against  his  executor  or  administrator.  The  executor  o^r 
administrator  has  nothing  to  do  with  tiie  land,  tt  descends 
to  tlie  heir,  or  goes  to  the  devisee  5  and  neither  bftfaeiil  caa 
be  divested  of  it  witiiout  notice.  Without  being  made  a  j^arty 
to  some  proceeding  instituted  a^inst  him  for  thatpui^Se. 
How  this  was  done  before  the  year  17M,  or  whether  any 
I'cgular  mode  was  pursued,  does  not  appear.  It  appMM 
probable,  that  there  was  no  regular  mode  $  (br  the  act  of 
1784,  ch.  11,  in  its  preamble  declares,  that  "  Whereas 
**  doubts  are  entertained,  whether  the  real  estate  of  de- 
'^  ceased  debtors,  in  the  hands  of  heirs  and  devisees,  shair 
**  be  subject  to  tlie  payment  of  debts  upon  jud^ents  ob- 
*^  tained  against  executors  or  administrators,  in  order  to 
*^  remove  such  doubts  in  future,  and  to  direct  the  mode  of 
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**  proceeding  in  such  cases,  bo  it  enacted,  &c.'*    The  act  Mat,  1819, 
then  directs  a  mrefaeuu  to  issue,  to  give  the  heir  or  devi-     ^^^~ 
see  notice,  &c«  and  in  the  5th  section,  power  is  given  to        v. 
the  heir  or  devisee,  to  plead  that  the  executors  or  adminis-    ^hnson" 
trators  have  assets  in  their  hands  to  pay  the  judgment,  or 
have  wasted  or  concealed  them  :  and  to  have  an  issue  made 
iqp  to  try  that  fact.    If  upon  the  trial  of  such  issue  it  shall 
be  found  that  they  have  assets,  no  judgment  can  be  pro- 
nounced against  the  heir  or  devisee,  upon  the  sdrt  facias^ 
So  liiat  it  is  clear,  lands  cannot  be  made  liable  to  the  pay- 
ment of  simple  contract  debts,  except  where  there  is  no 
personal  estate  in  tiie  hands  of  the  executors  or  adminis- 
trators. 

It  would  appear  strange,  then,  to  say  that  Fleming,  as 
devisee,  should  contribute  to  the  payment  of  simple  contract 
debts,  when  the  land  devised  to  him  was  not  answerable 
as  long  as  tiiere  was  personal  estate.  Heirs  and  devisees 
cannot  be  sued,  in  the  first  instance,  for  simple  contract 
debts.  Lands  cannot  be  subjected  to  the  payment  of  such 
debts,  except  in  ilie  way  pointed  out  by  the  act  of  1784. 
The  act  of  5  Cieo.  Sd,  as  well  as  an  act  of  177T,  makes 
lands  liable :  the  act  of  1784,  points  out  the  mode  of  pro- 
ceeding against  them  after  the  death  of  the  debtor. 

But  it  is  said,  the  executors  in  this  case  wei'O  authorised 
by  the  will,  to  sell  any  part  of  the  estate  they  pleased,  for 
the  payment  of  debts ;  and,  as  they  tiioaght  proper  to  sell 
the  land  devised  to  Fleming,  the  proceeds  of  that  sale  are 
liable  to  the  payment  of  debts,  and  therefore  the  Complain- 
ant is  entitled  to  recover  the  full  amount  of  Ids  legacy,  out 
of  the  proceeds  of  such  sale.  On  this  part  of  the  case,  it 
is  to  be  observed,  that  the  testator  himself  might  have  sub- 
jected any  paK  of  his  estate  he  pleased  to  the  payment  of 
debts  :  if  he  has  not  done  so,  the  law  will  do  it  for  him. 
I  think  he  has  not  done  so  :  for,  by  giving  the  executors 
the  power  to  sell  the  real  estate,  he  has  not  transferred  the 
liability  of  the  personal  estate  to  the  payment  of  debts,  to 
the  real  estate :  in  other  words,  the  executors  have  not,  by 

Bb 
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Mat,  1819.  the  will,  powcp  to  Fuin  one  legatee  by  selling  his  legacy, 

^^|j^~     and  place  another  in  the  full  enjoyment  of  his  legacy,  be- 

V.        cause  they  do  not  think  proper  to  sell  it.    The  right  of 

*joim«onr  compelling  contribution  remains  as  it  would,  if  one  legacy 
was  sold  by  execution  and  another  not,  which  was  equally 
bound  for  the  debt.  Let  us  then  suppose,  tiiat  the  land  in 
question  had  been  devised  to  A  B,  and  not  to  Fleming, 
and  tlie  executors  had  thought  proper  to  sell  it  Certainly 
A  B  would  have  a  right  to  call  upon  the  legatees  of  Hie 
personal  estate  to  make  liis  devise  good  to  him,  bC^^se  it 
had  be^n  sold  to  satisfy  debts  for  which  it  was  not  liable^ 
'  but  for  which  their  legacies  only,  wei*e  liable.  If  this  be 
con*ect,  the  money  for  which  the  land  was  sold  beidg  in 
the  hands  of  Fleming,  is  where  the  law  would  place  it : 
for,  if  that  money  had  gone  in  discharge  of  debts,  the  Com- 
plainant's legacy  would  be  bound  to  make  it  good.  The 
reason  why  power  is  frequently  given  to  executors  to  sell 
propei*ty  at  discretion  to  pay  debts,  is,  that  they  may  not 
be  tied  down  to  the  slow  mode  of  proceeding  poiftted  out 
by  law,  by  applying  to  Courts  for  permission  to  sell  pro- 
})crty,  when  they  shall  be  notified  of  debts  existing  against' 
the  estate. 

Another  circumstance  has  been  relied  upon,  and  tibatis, 
that  Fleming  is  an  alien,  and  cannot  hold  lands.  Whe- 
ther he  can  hold  laqds  or  not  until  office  found,  I  shall  not 
enquu*e :  I  shall  only  refer,  in  support  of  the  affimative  of 
the  proposition,  to  Co.  Lit.  2  B.  52  B.  129..  Dyer  2  B. 
Powell  on  De\dses,  316.  10  Mod.  128.  7  Cranch,  619* 
1  Mass.  Rep.  256.  Suppose,  for  the  sake  of  argument, 
that  the  heirs  at  law  are  entitled  :  this  suit  is  not  brought 
by  the  Complainant  in  that  character.  It  does  not  appear 
who  the  heirs  at  law  are.  The  bill  is  brought  by  tke 
Complainant  to  compel  Fleming  to  make  good  his  legacy, 
which  was  sold  for  the  payment  of  debts^  or  to  contribute 
tliereto.  Whether  the  land  be  devised  to  an  alien ;  if  it 
be,  whether  the  heirs  at  law  be  entitled,  or  whetiier  it 
escheats,  matters  not*    It  is  not  liable  to  the  payment  of 
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debts  until  the  personal  estate  be  exhausted.    Whatever  Mat^JiB19. 
view,  therefore,  I  have  been  enabled  to  take  of  the  subject,      y^^^^^. 
I  am  convinced  the  demurrer  should  be  sustained  and  the        v. 

.  Harwell  and 

Olii  dismissed.  Johnson. 

Tatxor,  Chief-Justice. — The  facts  forming  this  case 
are  shortly  these.  Thomas  Miller  died  in  1806,  having 
first  made  his  will,  by  which  he  appointed  Robert  Fleming 
and  Robert  H.  Harwell  his  executors;  both  of  whom 
qualified,  and  whom  he  directed  to  sell  such  part  of  his 
estate  for  the  payment  of  his  debts  as  tliey  miglit  think 
proper.  He  also  devised  to  R.  Fleming,  one  of  his  execu- 
tors, a  tract  of  land  in  Warren  County,  and  bequeathed  to 
him  his  stock  in  trade,  to  the  amount  of  fifteen  hundred 
dollars ;  and  to  the  Complainant,  his  brother,  lie  bequerith- 
ed  three  negroes.  After  the  death  of  the  testator,  Brclion 
recovered  a  judgment  against  Fleming,  and  M.  Johnson,  as 
his  security,  for  about  one  thousand  pounds,  and  an  exe- 
cution issued,  wldch  would  have  been  levied  upon  John- 
tson's  property  5  to  avoid  wliich,  he  and  the  two  executors 
made  an  agreement,  whereby  he  became  the  purchaser  of 
the  land  for  the  price  of  one  thousand  pounds.  This  sale 
was  ostensibly  made  for  the  purpose  of  paying  the  debts 
due  from  the  estate,  but  was,  in  reality,  the  i*esult  of  a 
combination  between  the  executors  and  Johnson,  to  dis- 
charge Brehon's  judgment.  The  consequence  of  the  sale 
was^  to  leave  the  debts  unpaid,  and  to  expose  the  Com- 
plainant's legacy,  as  tlie  only  fund  out  of  which  the  cixdi- 
tors  could  obtain  satisfaction.  This  has  accordingly  been 
sold,  to  satisfy  the  judgments  against  the  executors,  whicli 
the  Complainant  alleges,  ouglit  to  have  been  paid  by  the 
sale  of  the  land.  William  Miller,  guai*dian  of  the  Com- 
plainant, became  the  purchaser  of  the  negi-oes  in  trust  for 
the  Complainant,  and  gave  his  bond  for  the  payment  of 
the  purchase-money.  Fleming,  who  was  an  alien,  died 
soon  after  the  sale,  insolvent.  The  prayer  of  the  bill  is, 
that  the  bond  of  William  Miller  may  be  delivered  up,  and   * 
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Mat,  1819.  tbe  Defendants  decreed  to  pay  such  sum  of  money  as  the 
Miller      Complainant  is  entitled  to. 
r.  The  Equity  relied  upon  in  the  bill^  consists  in  this^  that 

TI  11  1  AW  A 

Johnsoo!  ^^  Complainant  has  lost  his  legacy,  because  the  price  of 
the  land  was  not  applied  to  the  payment  of  the  debts.  To 
support  this  ground  of  equity,  it  ought  to  be  shewn  that 
the  land  was  liable  to  the  payment  of  the  debts,  and.  that  a 
specific  legatee  is  entitled  to  call  upon  the  devisee  of  the 
laud,  in  exoneration  of  his  bequest*  If  either  no  power 
had  been  given  to  the  executors,  to  sell  such  property  as 
they  thought  fit,  for  the  payment  of  debts,  or  they  had 

'  omitted  to  exercise  the  power,  the  Complainant's  legacy 

would  have  been  first  liable,  and  on  that  proving  deficient, 
tlie  creditors  would  have  resorted  to  the  land.  Had  the 
debts  been  satisfied  out  of  the  Complainant's  legacy,  he 
could  not  stand  in  the  place  of  the  bond  creditor,  because 
the  devisee  of  land  is  as  much  a  specific  devisee,  as  the 
specific  devisee  of  a  chattel.*  With  less  reason  can  such 
a  claim  be  made  where  simple  contract  debts  have  exhaust- 
ed the  legacy.  The  principal  rule  in  marshalling  assets 
is,  that  when  a  creditor  may  resort  to  both  the  real  and 
personal  estate,  and  a  legatee  can  only  resort  to  tlie  per- 
sonal, if  that  be  insufficient  to  pay  both,  the  creditor  will 
be  confined  to  the  real  estate  :  or  if  he  has  been  satisfied 
out  of  the  personal  fund,  the  Court  will  permit  the  legatee 
to  stand  in  his  place  and  receive  satisfaction  out  of  the  real 
estate,  to  the  amount  of  what  has  been  taken  from  the  per- 
sonal.! But  this  rule  can  only  operate  where  the  real 
estate  is  charged  with  the  payment  of  debts  or  legacies,  or 
where  the  creditor  has  a  lien  upon  it,  except  where  the 
donee  is  heir  at  law,  and  then  against  him,  the  lands  will 
be  liable  to  the  specialty  debts,  in  ease  of  the  personal 
estate.^  In  this  case,  there  is  nothing  stated  in  the  biU 
whence  it  can  be  inferred  that  the  debts  were  due  by  spe- 
cialty, and  it  must  be  taken  for  granted,  that  they  were 
not  so.    They  have  therefore  been  paid  out  of  the  proper 

♦3P.  Wms.324.       1 1  P.  Was.  679.       *3Atk.272.  Amb.  127. 
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and  primary  fond,  and  this  would  be  a  snffid^it  reason  for  ^^^*  ^^i^- 
refusing  relief.    But  if  the  debts  had  been  due  by  specialty,      Mmer 
contribution  could  not  have  been  claimed  against  the  spe-        «. 
cific  deyisee  of  land*    I  have  considei'ed  Fleming  as  the    j^u^n*! 
devisee  of  the  land,  notwithstanding  the  statement  in  the 
bill,  that  he  was  an  alien  j  and  1  believe  the  law  to  be  wall 
settled,  that  an  alien  may  take  by  devise,  although  tliere 
be  some  cases  and  dicta  to  the  contrary.    The  question 
occurred  before  Lord  Hardwicke,  in  Knight  v.  Du  Pies- 
sis,^  who  said  be  did  not  remember  any  doubt  or  distinc- 
tion, made  between  a  grant,  conveyance,  or  devise  to  an 
alien  j  for  an  alien  might  take ;  the  only  consideration, 
therefore,  would  be,  for  whose  benefit    And  this  opinion 
is  adopted  by  the  modern  writers  on  devises*! 

As  the  Complainant,  then,  would  be  entitled  to  no  relief 
in  this  view  of  the  case,  it  is  to  be  enquired  whether  his 
claims  are  strengthened  by  tiie  power  given  to  his  execu- 
tors to  sell,  and  the  execution  of  the  power  by  the  sale  of 
the  land*  The  testator  has  not  placed  the  burthen  of  the 
debts  upon  any  particular  part  of  the  estate ;  it  is,  there- 
fore, left  to  the  operation  of  law,  and  it  was  entirely  in  the 
discretion  of  his  executors  as  to  what  pfirt  should  be  sold. 
Had  they  disposed  of  the  Complainant's  legacy  tor  that 
purpose,  he  could  have  no  claims  against  Fleming,  as  tlie 
cases  cited  prove  :  and  it  is  difficult  to  imagine  that  Har- 
well and  Johnson  should  be  responsible  to  him,  the  one  for 
selling,  and  the  other  for  purchasing  land,  which  was 
chargeable  witli  no  claim,  either  of  his  or  the  creditors. 
Upon  the  supposition  of  the  combination  charged  in  the 
bill,  between  Johnston  and  the  executors,  no  one  can  call 
tliem  to  an  account  for  the  misapplication  of  the  purchase- 
money,  who  would  not  have  an  interest  in  the  land  if  it 
had  remained  in  Fleming's  possession  till  his  death.  Whe- 
ther this  would  be  the  heir  at  law  of  tlie  testator,  of  Flem- 
ing, or  the  Trustees  of  the  University,  claiming  by  escheat, 
it  is  not  necessary  to  determine.    The  Complainant  is  an- 

♦  2  Vcs.  360.   7  Cranch  618.      f  Powell  316.  3  Cruise,  Title  Devise. 
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Mat,  1819.  t]ie  DefendantB  decreed  to  pay  such  sum  of  money  as  the 
Miller      Complainant  is  entitled  to. 

r.  The  Equity  relied  upon  in  the  bill^  consists  in  this,  that 

johuson!  ^^®  Complainant  has  lost  his  legacy,  because  the  price  of 
tlie  land  was  not  applied  to  the  payment  of  the  debts.  To 
support  this  ground  of  equity,  it  ought  to  be  shewn  that 
the  land  was  liable  to  the  payment  of  the  debts,  and  that  a 
specific  legatee  ilB  entitled  to  call  upon  the  devisee  of  the 
laud,  in  exoneration  of  his  bequest.  If  either  no  power 
had  been  given  to  the  executors,  to  sell  such  property  as 
tlicy  thought  fit,  for  the  payment  of  debts,  or  they  had 
'  omitted  to  exercise  the  power,  the  Complainant's  legacy 

would  have  been  first  liable,  and  on  that  proving  deficient, 
tlie  creditors  would  have  resorted  to  the  land.    Had  the 
debts  been  satisfied  out  of  the  Complainant's  legacy,  he      ** 
could  not  stand  in  tiie  place  of  the  bond  creditor,  because     ' , 
the  devisee  of  land  is  as  much  a  specific  devisee,  as  the 
specific  devisee  of  a  chattel.*    With  less  reason  can  such 
a  claim  be  made  where  simple  contract  debts  have  exhaust- 
ed the  legacy.    The  principal  rule  in  marshalling  assets 
is,  that  when  a  creditor  may  resort  to  both  the  real  and 
personal  estate,  and  a  legatee  can  only  resort  to  the  per* 
sonal,  if  that  be  insufficient  to  pay  both,  the  creditor  will 
be  confined  to  the  real  estate  :  or  if  he  has  been  satisfied 
out  of  the  personal  fund,  the  Court  will  permit  the  legatee 
to  stand  in  his  place  and  receive  satisfaction  out  of  the  real 
estate,  to  the  amount  of  what  has  been  taken  from  tiieper-  - 
sonal.f    But  this  rule  can  only  operate  where  the  rea- 
estate  is  charged  with  the  payment  of  debts  or  legacies,  «c 
where  the  creditor  has  a  lien  upon  it,  except  where  tii 
donee  is  heir  at  law,  and  then  against  him,  the  lands  wi  .  '  ' 
be  liable  to  the  specialty  debts,  in  ease  of  the  person  «  *^ 
estate.^    In  this  case,  there  is  nothing  stated  in  the  ^i       ^ 
whence  it  can  be  inferred  that  the  debts  were  due  by  sp  ^    ^ 
cialty,  and  it  must  be  taken  for  granted,  that  they  we  *      * 
not  so.    They  have  therefore  been  paid  out  of  the  prop 

m 
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Mat,  1819.  nounced  only  in  tiie  character  of  a  specific  legatee,  claim- 

^[J^^    ing  satisfaction  for  his  legacy.    It  is  certainly  not  to  be 

V.        approved  (rf",  that  the  land  should  be  sold  avowedly  to  pay 

"J^Mon"^  the  debts  of  the  estate,  and  afterwards,  that  the  money 
should  be  applied  to  difierent  objects ;  but  if  the  transac- 
tion had  been  called  by  its  true  name,  a  sale  for  thie  benefit 
of  Fleming,  upon  what  ground  could  it  have  been  assailed  i 
The  devise  was  to  him :  he  was  an  inhabitant  of  tiie  State, 
and  a  few  years  longer  life  and  residence,  would  have  enti- 
tled him  to  the  rights  of  citizenship.  It  is  altogether  im- 
probable, that  the  State,  or  any  person  claiming  under  her, 
would  have  disturbed  him  in  the  enjoyment  of  the  land,  had 
he  chosen  to  keep  it 

The  case  of  Long  v.  Short,*  has  been  cited  by  the  Com- 
plainant's counsel,  to  show,  that  the  specific  devisee  of 
land  should  contribute  with  another  specific  legatee  to  the 
payment  of  debts.  But  in  that  case,  both  devises  were 
derived  from  the  same  subject,  which  was  separated  into  a 
fee  and  lease  for  years ;  and  a  devise  of  a  term  for  years 
being  as  much  a  specific  devise,  as  a  devise  of  lands  in  fee, 
to  defeat  either  would  equally  disappoint  the  intent  of  the 
testator :  and  th^evisees  were  decreed  each  to  contribute 
in  proportion  to  the  value  of  the  respective  premises.  But 
the  deficiency  was  made  to  fall  upon  the  lands  of  inheri- 
tance, only  so  far  as  it  arose  from  the  payment  of  spe- 
cialty debts ;  as  to  the  simple  contract  debts,  they  were 
chargeable  solely  on  the  leasehold.  The  case  does  not 
prave  any  thing  towards  establishing  the  point  that  the 
lands  were  bound  to  contribute  in  this  case  to  the  Plaintiff's 
legacy.  Upon  the  whole,  it  appears  to  me,  that  the  De- 
fendants have  equal  equity  with  the  Complainant.  The 
land  has  been  applied  to  the  benefit  of  him  to  whom  it  was 
devised ;  and  when  the  testator  directed  a  sale  for  the  pay- 
ment of  his  debts,  it  is  not  to  be  presumed  that  he  meant 
a  sale  of  the  lands,  neither  in  point  of  law,  nor  according 
lo  the  usage  of  the  country,  which  is  rather  to  pay  debts 

•  1 P,  Wms.  403. 
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iBFith  personal  property ;  and  the  Defendant's  having  the  ^^^^  1819. 
law  in  their  fayoar,  the  bill  must  be  dismissed.  strodwick 

V. 

Ashe. 


Samuel  Strudwick  and  others') 

T.  >  From  New-Hanover. 

Pasquale  Paoli  Ashe  and  Wife.  J 

A  man  dies  seUed  of  Imds  aitaate  in  two  counties.  The  lands  In  one 
county  are  partitioned  among  the  heirs  at  Izxt,  by  commisnoners 
appointed  by  the  County  Court,  agreeably  to  the  provisions  of  the  act 
of  1787,  ch.  17.  This  partition  does  not  preclude  the  Court  of  Equity 
from  decreeing  a  sale  of  the  lands  situate  in  the  other  county,  if  it 
appear  to  the  Court  that  partition  cannot  be  made  of  the  lands  wkhoxit 
injury  to  the  parties  interested. 

This  was  a  petition  filed  in  the  Court  of  Equity  for 
New-Hanover  County,  under  the  act  of  1812,  ch.  25, 
which  gives  to  the  Courts  of  Equity  power  to  decree  the 
sale  of  lands,  where  it  shall  appear  that  an  actual  partition 
cannot  be  made  without  injury  to  some,  or  all,  of  tlie  pai*- 
ties  interested.  Samuel  Strudwick,  the  elder,  died  in 
July,  1810,  seised  of  real  estates  situate  in  the  counties 
of  Orange  and  New-Hanover.  The  petitioners,  and  Eli- 
zabeth, wife  of  P.  P.  Ashe,  were  his  heirs  at  law.  Parti- 
tion had  been  made  of  the  real  estates  in  Orange,  by  com- 
missioners appointed  for  that  purpose,  agreeably  to  the 
provisions  of  the  act  of  1787,  ch.  17.  This  petition  was 
filed,  praying  for  an  order  to  sell  the  real  estates  in  ^ew- 
Hanover,  upon  the  ground  that  they  could  not  be  parti- 
tioned without  iigury  to  the  parties  interested.  It  ap- 
peared to  the  satisfaction  of  the  Court,  not  only  by  sundry 
s^davits  appended  to  the  petition,  but  also  by  the  finding 
of  a  Jury,  that  partition  of  the  real  estates  described  in 
the  petition  could  not  be  made  without  injury  to  the  par- 
ties interested ;  but,  as  part  of  the  lands  descended  from 
William  Strudwick  had  been  partitioned,  and  those  de- 
scribed in  the  petition  had  not  then  been  taken  into  view 
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Mat,  1819.  by  the  commissioners,  so  as  to  enable  llie  Court  to  decide^ 

stradwick  '^''^^^'^^i*^  ^^  ^  ^^  Ivoiis  descended  had  been  taken  into 
V.  view  by  the  commissioners,  partition  could  not  have  been 
made  without  injury  to  any  of  the  parties,  the  Court 
doubted  whether  the  case  of  the  petitioners  came  within 
the  purview  and  meaning  of  the  act  of  1812,  ch.  25,  and 
sent  the  case  to  this  Court  i 

By  the  Coukt. — ^The  verdict  of  the  Jury  is,  that  th^ 
lands  cannot  be  divided  without  great  injury  to  the  peti- 
tioners, and  that  a  sale  would  be  greatly  to  their  interest* 
This  brings  the  case  completely  within  the  act  of  ISIS, 
ch.  25,  which  authorises  the  Court  to  make  an  order  of 
sale  in  all  cases  where  an  actual  partition  cannot  be  made 
without  injury  to  some  one,  or  all,  of  the  parties  inte- 
rested. That  the  lands  in  Orange  have  been  divided^ 
makes  no  change  in  the  power  of  tke  Court  as  to  those 
now  in  question. 
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Mat,  1819, 

Alexander  M'Kay,  Eliaa  M'Kay  &  John  M^Kay  "j    p^^^ 

WillianTHendon.  J  ^^^*^»- 

U  having  two  daughtera^  A  and  B.  and  a  son  C  made  his  will,  and  devised 
his  lands  to  his  grandson  D»  the  son  of  C.  The  daughters  A  and  B, 
survived  their  father ;  the  son  C  died  before  him,  whereby  the  grand- 
son D,  who  was  tlie  devisee  of  the  lands,  became  one  of  the  heirs  at 
law  of  his  grandfather.  A,  one  of  the  daughters,  died  intestate,  and 
without  issue.  The  mother  of  D  married  a  second  husband,  by  whom 
she  had  three  children;  and  D  having  died,  a  question  arose,  whether 
these  children,  being  of  the  half  blood  of  the  maternal  hne,  were  enti* 
tied  to  share  in  the  lands  devised  to  D,  he  having  left  at  his  death,  his 
sister  B,  of  the  whole  blood,  him  surviving.  Held,  that  they  were  en- 
titled under  the  acts  regulating  descents,  for 

D  took  the  lands  ttnder  tka  vUl,  and  not  by  descent.  If  he  had  taken  by 
descent,  the  sister  of  the  whole  blood  would  exclude  brothers  and  sis- 
ters of  the  half  blood. 

If  a  man  devjsc  his  land  to  his  heirs  without  changing  the  tenure  or  qua- 
lity of  the  estate,  the  heirs  are  in  by  descent ;  and  so  in  all  cases  where 
they  take  the  same  estate  by  will,  as  they  would  have  taken  had  their 
ancestor  died  intestate. 

Where  testator  devises  to  his  two  daughters  and  their  heirs  forever,  to  be 
equally  divided  between  them,  the  daughters  take  by  descent  and  the 
devise  is  void ;  because  tlie  words  of  the  devise  make  them  tenants  in 
common,  which  they  would  be  under  the  act  regulating  descents,  had 
their  ancestor  died  intestate. 

The  design  of  the  act,  in  directing  that  the  heirs  shall  take  as  tenants  in 
common,  was  to  exclude  survivorship ;  for  besides  the  unity  of  possess- 
sion,  they  are  assimilated  to  parceners  by  the  unities  of  title  and  inter- 
est, all  coming  in  by  descent  from  the  same  ancestor,  and  claiming  the 
I  same  interest. 

In  the  case  of  parceners,  a  devise  to  one  is  good :  as,  where  a  man  hav- 

i  ing  two  daughters  devises  all  to  one ;  she  shall  take  all  by  the  dewey  and 

I  shall  not  take  a  moiety  by  descent  as  heir,  and  a  moiety  by  the  devise  : 

I  for  this  is  not  a  devise  to  an  heir,  because  both  parceners  make  the 

heir,  and  the  one  is  not  an  heir  without  the  other. 

Here  the  grandson,  the  devisee,  was  not  the  sole  heir  of  his  grandfather, 
the  testator.  There  were  two  daughters,  his  aunts.  He  must,  there- 
fore, be  considered  as  taking  all  the  lands  by  purchase,  and  upon  his 
death,  the  half  blood  are  entitled  to  inherit  equally  with  the  whole 
blood. 

Bill  for  partition  of  lands.^-r-WilIiam  James  Salter^  un- 
der whom  Complainants  and  Defendant  both  claim^  died 

Cc 
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Mat,  1819.  in  Jhe  year  1807,  seised  of  the  lands  in  question,  intestate 
M*Kay  ^  without  issue.  William  Salter,  the  grandfather  of  tho 
V,  said  William,  died  in  the  year  1802,  having  published  his 
^^  ^"'  last  will  duly  executed  to  pass  his  real  estates,  and  there- 
in he  devised  to  the  said  William  James,  the  grandson,  in 
fee,  the  lands  described  in  the  bill.  William  Salter,  tho 
grandfather  had  living,  at  the  publication  of  his  will  and 
at  the  time  of  his  deatit,  several  daughters ;  and  an  only 
son  Richard  Salter,  who  was  the  father  of  William  James, 
died  in  the  life-time  of  his  father,  and  before  the  publica- 
tion of  his  wilL  William  James  had  two  sisters,  Mary 
and  Sarah.  Mary  died  a  minor  and  without  issue,  and 
Sarah  intermarried  witli  the  Defendant,  William  Hendon. 
The  mother  of  William' James,  after  the  death  of  her  hus- 
band, Richard  Salter,  intermarried  with  Archibald  M'Kay, 
and  had  issue,  Alexander,  Eliza  and  John,  who  are  the 
Complainants  in  this  case,  and  brothers  and  sister  of  the 
half  blood  on  the  maternal  side,  of  William  James.  It  was 
referred  to  this  Court  to  decide,  whether  the  Complainants 
be  entitled  to  any  part  of  the  real  estate  of  William  James 
Salter. 

Taylob,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

William  Salter  devised  to  his  grandson,  William  James 
Salter,  the  land  in  question,  afnd  died  in  1802,  having, 
when^the  will  was  made,  several  daughters  and  one  son^ 
Richard  Salter,  who  was  the  father  of  William  James. 
The  daughters  of  William  survived  him  :  his  son  Richard 
died  before  him,  whereby  William  James  became  one  of 
the  heii*s  at  law  of  his  gi-andfather.  Of  the  two  sisters  of 
William  James,  one  died  without  issue,  and  the  other  in- 
termaiTied  with  the  Defendant.  The  Complainants  are 
the  children  of  the  mother  of  William  James,  by  a  second 
marriage,  and  of  course  Ids  brotiiers  and  sisters  of  the  half 
blood  of  the  maternal  line ;  and  the  question  is,  whether 
the  land  shall  be  divided  between  them  and  the  Defendant's 
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wife,  the  sbter  of  the  whole  blood,  or  whether  the  latter  Mat,  1819. 
shall  take  the  whole.  M'Kay 

If  William  James  Salter  acquired  the  land  under  the  v. 
will  and  by  purchase,  the  Complainants  are  entitled  to 
share  with  the  wife  of  the  Defendant :  If  he  acquired  it  by 
descent  from  his  grandfather,  and  the  will  operated  nothing, 
then  the  sister  of  the  whole  blood  will  exclude  the  brothei*s 
and  sister  of  the  half  blood,  according  to  the  cases  of  Pip- 
kin and  others  v*  Coor,  and  Ballard  v.  Griffin.^  If  a  man 
devise  his  land  to  his  hell's  without  changing  the  tenui*c  or 
quality  of  the  estate,  the  heirs  ai*e  in  by  descent ;  and  in 
all  cases  where  they  take  the  same  estate  by  will,  which 
tliey  would  have  taken  if  the  ancestor  had  died  intestate, 
the  law  is  the  same.  In  conformity  with  this  rule,  it  was 
decided,  in  the  case  of  the  University  v.  Holstead^f  that 
where  a  man  devised  to  his  two  daughters  and  theii*  heii's 
forever,  to  be  equally  divided  between  them,  the  devise  was 
void,  and  they  took  by  descent,  because  tlie  words  made 
them  tenants  in  common,  which  they  would  have  been  un- 
der the  act  of  Assembly  i*egulating  descents,  had  their 
ancestor  died  intestate.  It  had  been  decided  in  a  case 
some  years  before,  that  where  the  daughters  who  were  the 
only  heii*s  at  law,  bad  been  created  joint-tenants  under  a 
will  made  before  1784,  they  took  by  purchase.:}^ '  And  in 
this  case,  if  William  James  Salter  had  been  tlie  sole  heir 
to  his  grandfather,  there  could  have  been  no  doubt  that  he 
would  have  taken  by  descent,  and  the  devise  must  have 
been  held  void.  But  thei-e  were  several  daughters  of  Wil- 
liam Salter,  (how  many  is  not  stated)  who  sumived  him, 
and  who  were  consequently  his  heirs  at  law,  together  with 
William  James,  and  would  have  been  entitled  to  an  equal 
share  with  him.  Whether  all  tlie  land,  or  an  equal  part, 
was  devised  to  William  James,  does  not  appear  from  ti^e 
record,  and  we  cannot  presume  either  way.  Now  al- 
though the  act  regulating  descents  directs  that  the  heirs 
shall  take  as  tenants  in  common,  yet  I  apprehend  the- 
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»Ut,  1819.  design  of  that  was  only  to  exclade  eiirviyorabip :  foi-  in 
m'jbav  ^*l**y>  besides  the  unity  of  possession,  they  are  generally 
t'.  assimilated  to  parc»iers  by  the  unities  of  title  and  interest, 
all  coming  in  by  descent  from  the  same  ancestor,  and 
claiming  tlie  same  interest.  Suppose  the  devise  in  this 
caseto  be  of  all  the  land  which  belonged  to  the  grand-- 
father,  the  testator ;  it  may  be  asked,  what  part  of  it  can 
be  claimed  as  heir,  by  William  James  i  Certainly  only 
an  equal  share  willi  the  rest  of  the  hdrs ;  and,  therefore^ 
to  view  the  case  under  the  most  favorable  aspect,  the  devise 
could  only  be  considered  void  as  to  that  share,  and  the 
devisee  would  take  all  the  rest  as  a  purchaser  under  tlie 
will*  But,  upon  the  supposition  that  the  devise  is  confined 
to  such  share  as  the  devisee  would  have  inherited,  I  cannot 
find  any  solid  ground  on  which  it  is  to  be  adjudged  void. 
In  the  case  of  parceners,  a  devise  to  one  is  deemed  good  ; 
as  where  one  having  two  daughters,  devises  all  to  one  $ 
she  shall  take  all  by  the  devise,  and  shall  not  take  a  moiety 
by  descent  as  heir,  and  a  moiety  by  the  devise :  For  this 
is  not  a  devise  to  an  heirf  because  both  parceners  make  the 
heir,  and  the  one  is  not  an  heir  without  the  other.  There 
can  be  no  such  descent  as  the  descent  of  a  mmety  to  one 
coparcener  as  heir.  If  one  plead  a  descent  **  Uni  Fdim  et 
Coluerettl,^'  it  will  be  ill.  Besides,  if  it  were  held  that  one 
took  a  moiety  by  descent,  it  must  be  held,  consequeiMfij  tliat 
the  devise,  as  to  a  moiety,  was  void,  imd  then  that  moiety 
ought  to  descend  to  both,  as  heirs  to  the  testator,  and  con- 
sequently the  devisee  would  have  but  three-fourtlis  of  tiie 
lands  where  they  were  devised  to  her  in  toto.  This  was 
1 2  jjjl  1^/u*m.^f  determined  in  the  case  of  Reading  v.  Royston.'  There,  D 
I  lotiL  <^'^)  ^'  having  two  daughters,  one  of  which  had  issue  a  son, 
I  Cm-  P^  (\loi).^^^  di^9  devised  the  land  to  his  son  and  his  heirs  forever  | 

and  the  question  was,  whether  the  son  should  take  all  by  the 
devise,  or  the  one  moiety  by  descent,  and  the  other  moiety 
by  devise  i  for  then,  as  to  that  moiety  he  took  by  descent^ 
his  aunt,  the  other  daughter,  would  be  coparcener  with 
him*    And  it  was  argued;  that  where  two  titles  concur,  the 
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elder  shall  be  preferred^  and  that  as  to  one  moiety^  which  ^^^  i^i^* 
the  grandson  had  by  the  devise,  he  had  the  same  estate  in  ^|^^  ^^,^ 
it,  and  none  otiier  by  the  devise,  than  he  would  have  had         v. 
without  it ;  and,  therefore,  since  the  devise  worked  no  al< 
teration  in  point  of  estate  as  to  that,  the  grandson  shouhl 
take  it  in  poHorijnre,  which  was  by  descent    But  it  was 
resolved  by  the  Court,  that  the  grandson  should  take  all 
by  the  devise,  and  could  not  take  a  moiety  by  the  descent 
as  heir,  and  a  moiety  by  the  devise.*    Much  of  the  reason- 
ing in  these  casi^  is  applicable  to  the  case  before  us,  and 
the  analogy  in  principle  has  considerable  strength.    The 
conclusion  is,  that  William  James  took  under  the  devise  as 
a  purcitaser,  and  that  the  Complainants  are  entitled  to 
share  in  the  division  of  the  land  with  the  Defendant 


The  Grovernor  to  the  use  of  John  and  AlexO 

ander  Brown  | 

T.  •  Wi-om  Surry. 

Meshack  Franklin,  executor  of  the  last  will  i 
of  Gideon  Edwards,  deceased.  J 

Suit  instituted  on  a  SheriiT's  bond  agunst  Sheriff  and  his  securities. 
Pending  the  suit  one  of  the  securities  dies,  and  a  Mdrefacint  is  ordered 
agBiast  bis  representatives ;  but  this  %ci,fa,  nerer  issued,  nor  was  any 
proceeding  ever  had  upon  the  order.  The  suit  is  continued  against 
the  other  Defendants  for  many  years,  and  then  dismissed.  During  the 
pendency  of  this  suit,  and  after  more  than  three  years  had  elapsed 
fnxa.  the  death  of  one  of  the  securities,  a  suit  is  instituted  against  the 
executor  of  the  laat  will  of  the  deceased  security,  and  to  this  suit  he 
pleads  in  bar  the  act  of  1810,  ch.  IS,  limiting  the  time  for  bringing 
suits  on  Sheriff's  bonds,  &c.    Plea  sustained ;  for 

The  act  limits  the  bringing  of  the  suit  to  three  years  after  the  right  of 
action  accrues ;  and  neither  the  pendency  of  the  suit  against  the  other 
Defendants,  nor  the  order  for  a  tcinfa,  to  issue  against  the  representa- 
tives of  the  diseased  security,  wiU  take  the  ease  out  of  the  operation 
of  the  act. 

John  and  Alexander  Brown,  lia^ing  recovered  a  judg- 
voKtA  against  James  Paries,  sued  out  a  ca'pias  ad  salisfaci- 

•  C.  Litt.  163.  b,    Salk.  212.    2  Ld.  Ravm.  829. 
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Mat,  1819.  eiidum,  upon  ^hich  he  was  arrested  and  committed  to  tiie 

The  Gov'r  ^"^^^7  ^^  James  Fitzgerald,  Sheriff  of  Surry  county* 

V.  %    Some  time  afterwards  Parks  was  at  large,  and  the  Plain- 

.    ran    "'^jf  jjj  ^^  ^|,^  ^f  ^^  ^^  ,  brought  suit,  in  the  Superior 

Court  of  Law  for  the  District  of  Salisbury,  against  Fitz- 
gerald, the  Sheriff,  and  his  securities,  Gideon  Edwards, 
Reuben  Grant,  James  Bryson,  Harden  Edwards  and  Ja- 
cob Shepperd.  The  suit  was  brought  on  the  Sheriff's 
bond,  and  the  breach  assigned  was  the  escape  of  Parks, 
llie  suit  was  returnable  to  March  term,  1805,  and  at  Sep- 
tember term  following,  the  death  of  Harden  Edwards,  one 
of  the  Defendants,  was  suggested,  and  leave  given  to  pro- 
ceed against  the  others.  Administration  on  the  estate  of 
Harden  Edwards  was  not  granted  until  two  terms  had 
elapsed  after  his  death,  and  the  suit  had  abated  as  to  him. 
At  April  term,  1808,  the  death  of  Jacob  Shepperd,  one  of 
the  Defendants,  was  suggested:  and  at  October  term^ 
1810,  tlie  death  of  Gideon  Edwards,  another  of  the  Defen- 
dants, was  suggested.  « A  scire  f  ados  was  ordered  against 
his  representatives,  but  no  return  or  proceeding  was  had 
thereon.  At  October  term,  1817,  the  suit  was  dismissed 
at  the  Defendants'  cost. 

At  September  t^m,  1814,  of  Surry  Superior  Court,  the 
Plaintiffs  instituted  this  suit  against  Meshack  Franklin^ 
the  executor  of  the  last  will  of  Gideon  Edwards,  deceased  ; 
and  the  Defendant  pleaded  in  bar  the  act  of  1810,  ch.  18, 
entitled  ^<  An  act  relating  to  bonds  given  by  Sheriffs  and 
Clerks  of  the  Superior  Courts,  and  Courts  of  Pleas  and 
Quarter  Sessions."  Upon  the  trial  of  the  case,  the  Court 
was  of  opinion  that  the  plea  should  be  sustained.  The 
Plaintiff  appealed,  and 

Taylor,  Chief-Justice^  delivered  the  opinion  of  Ihis 
Court : 

This  action  is  founded  on  a  Sheriff's  bond,  and  brought 
against  the  executor  of  one  of  the  securities.  The  cause 
of  action  accrued  before  the  year  1810  j  and  the  act  of 
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Assembly  passed  in  that  year,  limiting  such  suits  to  a  cer-  M^^)  1819. 
tain  period,  is  relied  on  by  the  Defendant  as  a  bar  to  the  The  Go^' 
action.  The  provision  of  the  act  of  1 8 1 0,  ch.  1 8.  is  express,  v, 
that  ^^all  suits  on  SherifTs  bonds,  &c.  if  the  right  of*''^"^^^'*" 
^<  action  has  already  accrued,  shall  be  commenced  and 
*^  prosecuted  within  three  years  after  the  passage  of  this 
^*  act,  and  not  afterwards." — ^The  suit,  originally  com- 
menced against  the  Defendant's  testator,  abated  by  his 
death,  the  suggestion  of  which  was  made  on  tlie  record  in 
October,  1810  ;  and  the  circumstance  of  its  continuing  to 
be  prosecuted  against  the  other  parties,  cannot  affect  the 
operation  of  the  act  upon  this  case — Between  tiie  abate- 
ment of  the  suit  against  Edwards,  and  the  commencement 
of  this  action,  nearly  four  years  elapsed,  whereas  but 
three  were  allowed,  even  in  an  original  action.  The  act 
contains  no  clause,  upon  the  equitable  construction  of 
which,  the  right  of  the  Plaintiffs  is  saved  ;  notiiing,  cor- 
responding to  the  sixth  section  of  the  act  of  limitations  of 
1715,  allowing  a  year  after  a  reversal  or  arrest  of  judg- 
ment, to  commence  a  new  suit.  Nor  could  such  a  clause 
possibly  embrace  this  case,  on  account  of  the  great  lapse 
of  time  ;  and  it  cannot  be  contended  that  the  institution  of 
a  former  action  in  time  will  make  the  present  action  in 
season.*  The  case  is  completely  within  the  act  relied 
upon,  and  there  must  be  judgment  for  the  Defendant 

•  Lutw.  261-  WUcocks  v.  Hu^gins.  2  Strange  90T, 
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M\T,  1819. 

Tlie  State  1 

V.  >  From  Cumberland. 

Timothy  Williamson.  J 

Indictment  charged  Defendant  with  **  felonious!/  stealing;  taking,  and 
*<  carrying  away,  a  certain  Bank  note,  issued  by  the  Bank  of  Newbem.*' 
The  note  offered  in  evidence  upon  the  trial,  purported  to  be  issued  by 
**  The  President  and  Directors  of  the  Bank  of  Newbem.'*  The  Defen- 
dant was  acquitted,  because  the  evidence  did  not  support  the  charge. 
He  was  then  indicted  <*  for  feloniously  stealing,  taking,  and  carrying 
''  away,  a  certain  Bank  note,  issued  by  the  President  and  Directors  of 
"  the  Bank  of  Newbem."  To  this  indictment  he  pleaded  «<  former 
<<  acquittal,"  and,  to  support  the  plea,  produced  the  record  of  theiirst 
indictment,  and  the  proceedings  had  thereon.    Held,  that 

The  record  produced  does  not  support  the  plea,  and  the  pleaoveimled. 

At  March  Term,  1816,  of  Cumberland  Superior  Courts 
the  Defendant  was  indicted  for  **  feloniously  stealing,  tak- 
^'  ing,  and  carrying  away,  a  certain  Bank  note,  issued  bj 
^<  the  Bank  of  Newbem,  bearing  date  the  6th  day  of  No- 
''  vember,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
''  dred  and  nine,  subscribed  with  the  name  of  James 
'<  M'Kinlay,  President,  and  M.  C.  Stephens,  Cashier,  for 
*'  the  payment  of  four  dollai's  to  G.  Curry,  or  bearer,  on 
^'  demand,  the  said  Bank  note  being  then  and  there  of  tho 
**  value  of  four  dollars,  and  being  the  property,  goods  and 
*^  chattels,  of  John  Ray,  and  the  money  therein  mentioned, 
'^  payable  and  secured  by  the  said  Bank  note  as  aforesaid, 
^^  then  and  there  being  due  and  unsatisfied,  to  the  said 
<'  John  Ray,  the  proprietor  thereof,  Against  the  form  of 
*^  the  statute  in  such  case  made  and  provided,''  &c. 

The  Bank  note  offered  in  evidence  upon  the  trial  of  the 
indictment,  was  in  tlie  following  words  and  figures,  to-wit : 

««No.413.  D.  4. 

^  The  President  and  Directors  of  the  Bank  of  Newbem»  promise 
2    *'  to  pay  G.  Cuny,  or  bearer,  on  demand,  four  Dollars. 
g  Newbem^  the  6th  day  of  Kov.  1809. 

FOUR. 
"  M.  C.  STBPOBjr^,  Cath'r,  Jas.  M*Kikiat,  Pres," 
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(Sn  behalf  of  the  Defendant,  it  was  insisted,  that  as  tlic  ^^^»  1819. 
indictment  charged  him  with  feloniously  stealing,  taking,  j^^  g^^^ 
and  carrying  away,  a  Bank  note  ^^  issued  by  the  Bank  of       y- 
Newbern,**  and  the  note  offered  in  evidence,  purported  to 
be  issued  by  '^  the  President  and  Directors  of  the  Bank  of 
Newbern,''  the  evidence  did  not  support  the  charge ;  and 
of  this  opinion  was  the  Court,  and  the  Defendant  was  ac- 
quitted. 

At  September  Term,  18 ir,  the  Defendant  was  indicted 
<<  for  feloniously  stealing,  taking,  and  carrying  away,  a 
^*  certain  Bank  note,  issued  by  the  President  and  Direc- 
**  tors  of  the  Bank  of  Newbern,  of  tlie  Number  413,  letter 
*'  D,  dated  Newbcrn,  the  sixth  day  of  November,  in  the 
«  year  of  our  Lord  one  thousand  eight  hundred  and  nine, 
*'  subscribed  with  the  name  of  James  M'Kinlay,  Pres'f 
&c.  pursuing  the  description  as  given  in  the  preceding  in- 
dictment. 

To  this  indictment  the  Defendant  pleaded  <^  former 
**  acquittal,*'  and  the  Solicitor  for  the  State  replied,  "  nul 
**  Htl  reoordJ^^  And  the  record  of  the  first  indictment,  and 
the  proceedings  had  thereon,  was  offered  in  support  of  the 
plea*  The  Court  was  of  opinion,  that  the  record  produced 
did  not  support  the  plea ;  and  the  Defendant  appealed. 

By  the  Court. — ^The  record  produced  does  not  support 
the  plea.    Let  the  plea  be  overruled. 


Dd 
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William  Shcpperd  and  others         1 

r.  ["From  Orange. 

The  Ex'r  of  Andrew  Murdock5  decM.  J 

A  negro  slave  beingp  mortgaged  in  1784,  and  tbe  parties  £ving  in  the 
same  neighborhood  all  the  time,  the  mortgagor  never  applied  to  re- 
deem until  1805.  The  mortgagee  in  answer  to  the  application  said,  <<  he 
was  old  and  unwilling  to  have  a  law -suit ;  and  he  would  deliver  up  the 
negro,  if  the  mortgagor  would  pay  the  money  loaned,  with  interest,  and 
charge  nothing  for  the  hire  of  the  negro. — ^Thia  is  a  recognition  of  a 
then  subsisting  unsatisfied  mortgage,  and  relieves  thQ  Court  from  con- 
sidering whether  in  this  country  the  time  of  redemption  should  be 
shortened,  from  the  policy  of  our  laws  in  quieting  clums  at  law  within 
a  shorter  period  than  is  required  in  England. 

The  time  is  to  be  computed  from  the  last  period  at  which  the  parties 
treated  the  transaction  as  a  mortgage  ;  in  an  action  at  law,  the  acknow- 
ledgment of  tiie  mortgagee  in  this  case  would  take  tlie  case  out  of  the 
statute  of  limitations.  For  as  the  law  requires  not  an  express  promise 
for  the  creation  of  a  duty,  but  nuses  the  promise  whenever  there  is  at 
sufficient  legal  consideration,  so  it  will  keep  that  promise  alive,  where 
there  is  an  acknowledgment  of  a  sufficient  subsisting  unsatisfied  cona> 
deration. 

Nor  cajbit  avail  the  mortgagee  any  thing,  that  he  declared  he  would  give 
up  the  negro,  to  buy  his  peace.  Things  exist  independent  of  their 
names  ;  if  fix)m  the  nature  of  the  thing  it  afford  no  evidence  of  the 
debt  or  duty,  if  the  sole  object  of  it  was  to  avoid  labor  or  ezpence,  not 
from  a  behef  of  loss  in  the  thing  itself,  then  it  can  weigh  nothing,  be- 
cause it  confesses  nothing ;  and  if  it  be  taken  as  the  confession  or  ac- 
knowledgement of  the  party,  and  taken  altogether,  there  is  no  debt  or 
duty  acknowledged.  But  if  from  the  nature  of  the  offer,  confession  or 
acknowledgment,  the  Court  perceive  in,  it  an  acknowledgment  of  the 
debt  or  duty,  that  weight  is  to  be  given  to  it,  which  isg^ven  to  all  other 
evidence,  notwithstanding  the  party,  at  the  time  of  making  it,  attempt 
to  g^ve  it  a  name  which  he  thinks  will  make  it  weigh  nothing. 

Complainants  filed  their  bill  to  redeem  a  negro  slave 
mortgaged  to  the  Defendant's  testator  many  years  before 
the  filing  of  the  bill ;  and  the  facts  as  agreed  upon  by  the 
counsel  were  as  follow, — 

On  the  21st  day  of  December^  1784,  William  Shepperd 
being  in  possession  of  the  negro  boy  Limus  named  in  the 
bill,  borrowed  302  from  Thomas  WiUson,  and  to  secure 
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tlie  paymeait  thereof  eioecuted  to  WilLson  a  deed  iu  the  fol-  Mat,  1819 
lowing  words,  to  wit,  ^^^^ 

**  Know  all  men  by  tbese  presents^  that  I,  WilliAtn  Shepperd,  of  Orangpe  *<'• 

«  County,  in  the  Stite  of  JNorth-Carolina»  have  bar^ined,  sold  and  deii-  ^^^ut^'** 
•*  vered  unto  Thomas  Willson  of  the  County  aforesaid,  and  by  these  pre- 
sents, in  plain  and  open  market  according*  to  due  form  of  law,  have  bar- 
gained, sold,  set  over  and  delivered,  one  negro  boy  Limus,  about  eip^ht 
years  of  age,  unto  the  said  Thomas  WiDson,  for  and  in  conuderation  of 
**  the  sum  of  thirty  pounds;  in  gold  and  silver  to  me  in  hand  paid,  by  tiie 
''  said  Thomai  Willson  ;  and  I  do  hereby  warrant  the  title  of  the  said  ne* 
gro  boy,  to  the  said  Thomas  Willson  from  the  right,  claim  or  title  of 
any  person  or  persons  whatsoever  :  Provided  ncvcrtlieless,  and  it  is 
**  hereby  agreed  by  and  between  the  said  parties,  thit  if  the  above  said 
''  WilBttm  Sbepperd,  his  heirs  or  as^gns,  shall  well  and  truly  pay  or 
<<  caxtse  to  be  paid  unto  the  said  Thomas  ^VUlson,  the  aforesaid  sum  of 
'<  thirty  pounds,  in  gold  or  silver,  with  lawful  interest  from  the  date 
*•  hereof,  on  or  before  the  20th  day  of  March,  next  ensuing  the  dale 
'*  hereof,  then  and  in  that  case,  the  title  to  the  said  negro  boy  Limus, 
**  shall  revert  to  and  be  vested  in  the  said  William  Shepperd,  and  not 
*'  otherwise  .^-Witness  my  hand  and  seal,  the  (21st  day  of  Dec'r,  1784, 

"WM.  SHEPPEHD,  (Seal.) 
"  Done  in  presence  of 

«  Wm.  Rat, 

**  Sallt  Haywood." 

«  December  22d,  1784. 

<<  I  acknowledge  to  stand  to  the  risk  of  the  within  negro's  Hfe,  and  if  / 

«  he  should  die  in  the  space  of  the  time  within  mentioned,  that  it  shall 

*'  be  my  loss. 

«WM.  SHEPPERD." 

On  the  first  day  of  May,  1790,  Tliomas  Willson  assigned 
the  said  deed  to  Andrew  Murdock,  who  took  possession 
of  the  negro  Limus  immediately  and  continued  in  posses- 
sion until  the  filing  of  this  bill.  In  the  fall  of  the  year 
1790,  Murdock  called  upon  Shcpperd,  and  requested  hiui 
to  take  the  negro  Limus  and  pay  him  the  thii*ty  pounds 
with  the  interest  which  had  accrued  thereon.  Shcpperd 
refused.  He  lived  within  twelve  miles  of  Murdock's  rcsi- 
dence^  and  was  in  good  circumstances,  able,  at  any  time 
from  the  year  1790  to  the  filing  of  the  bill,  to  advance  tU^ 
thirty  pounds  and  interest. 

In  February,  1805^  Sheppcrd  tendered  the  money  wliich 
Willson  had  loaned  to  him^  with  the  interest  which  had 
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MAT,a8i9.  accrued,  and  demanded  the  negro,  and  seven  hundred  dol* 

sbepperd   ^^^  ^^^  ^^^  services  whUst  in  Murdock's  possession.  Mur- 

V.    ^    dock  refused  to  accede  to  the  demand ;  but  saying  that  he 

Executor!  ^^  ^^^  ^^^  unfiling  to  have  a  IqfW  suit,  he  declared  his 

willingness  to  deliver  up  the  negro  Limus,  if  Shepperd 

would  pay  him  the  thirty  pounds  with  interest,    and 

demand  nothing  for  the  negro's  services.  > 

In  the  fall  of  1805,  Shepperd  filed  this  bill  to  redeem 
the  negro,  and  prayed  for  an  account.  Murdock,  in  his 
answer,  insisted  upon  the  full  price  at  which  the  negro  had 
been  mortgaged,  upon  his  application  to  Shepperd  in  the 
year  1790,  to  redeem,  and  Shepperd's  refusal,  upon  the 
^  lapse  of  time  from  1790  to  the  filing  of  the  bill  in  1805, 

upon  Shepperd's  ability  to  advance  the  money,  and  the 
understanding  of  the  parties  as  to  the  risk  of  the  negro's 
life  after  the  2oth  of  December,  1785. 

It  was  submitted  to  this  Coui*t  to  decide,  whether  the 
Complainants  be  entitled  to  redeem  ;  and  if  so,  upon  what 
principle  the  account  for  the  services  of  the  negro  ought 
to  be  taken. 

Hexdebson,  Judge,  delivered  the  opinion  of  the  Court: 

This  must  be  either  a  contract  of  sale  or  mortgage  ^  it 
cannot  be  both,  nor  can  it  be  one  without  possessing  all  its 
essential  requisites.  The  attempt,  therefore,  to  throw  on 
the  mortagec  the  risk  of  the  life  of  the  negro,  after  a  par- 
ticular period,  and  when  it  was  a  mortgage,  was  vain.  It 
is  true  it  is  a  circumstance  to  show  it  was  not  a  mortgage.; 
but  it  is  of  no  avail,  allowing  it  to  be  one.  For  it  is  im- 
possible that  a  thing  shall  be  and  not  be  at  the  same  tim6. 
Assunung  this  to  be  a  mortgage,  as  it  unquestionably  is, 
the  risk  /)f  the  slave's  life  was  with  Shepperd  as  long  as 
the  contract  continued  a  mortgage ;  that  is,  as  long  as  tlie 
slave  was  redeemable. 

The  principal  question  in  this  case  is,  whether  the 
equity  of  redemption  be  lost ;  and  we  are  relieved  from  the 
decision  of  the  point  pressed  upon  the  Courts  that  in  this 
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country  the  time  of  redemption  should  be  shortened^  fi*om  ^^^9 1^^^. 
tlie  policy  of  our  laws  in  quieting  claims  at  law  within  a  gjjepperd 
shorter  period  than  is  required  in  England :  For  we  con-  v. 
sider  the  transaction  of  ISO^^  a  few  months  before  this  bill  Executor, 
was  filed,  as  a  complete  recognition  of  its  being  then  an 
existing  mortgage.  The  time  is  to  be  computed  from  the 
last  period  at  which  the  parties  treated  the  transaction  as 
a  mortgage*  Here  the  Defendant,  Murdock,  offered  to 
surrender  the  slave,  if  the  mortgage  money  and  interest 
should  be  paid  to  him,  and  the  hire  given  up.  This  is 
acknowledging  the  tenure  by  which  he  held  him  ;  that  he 
had  never  foreclosed  the  equity  of  redemption,  and  that  Shep- 
perd  had  never  released  or  abandoned  it*  In  an  action  at 
law,  where  the  statute  of  limitations  were  relied  on,  it  would 
have  taken  the  case  out  of  the  statute,  although  he  demand- 
ed an  exemption  from  the  hii'e.  For  as  the  law  requires  not 
an  express  promise  for  the  creation  of  a  duty,  but  raises 
tiie  promise  wherever  there  is, a  sufficient  legal  considera- 
tion, so  it  will  keep  that  promise  alive  where  there  is  an 
acknowledgment  of  a  sufficient  subsistiug,  unsatisfied  con- 
sideration. As  if  a  man  were  to  say,  that  **  I  purchased 
^'  a  horse  of  you  twenty  years  ago,  for  which  I  agreed  to 
'^  give  one  hundred  pounds ;  but  I  liave  never  paid 
'<  you,  and  I. never  will,  and  I  shall  rely  on  the  statute  of 
'<  limitations."  There  can  be  no  doubt  but  that  this  would 
take  the  case  out  of  the  statute  of  limitations,  contrary  to 
his  express  declaration.  So  Murdock  refusing  to  deliver 
up  the  negro  upon  the  usiuU  terms  of  redemption,  yet 
acknowledging  enough  to  shew  that  it  was  an  unsatisfied 
mortgage,  shall  be  compelled  to  surrender  up  the  mort- 
gaged property  upon  the  usual  terms;  nor  can  it  avail 
him  any  thing,  that  he  declared  tiiat  he  offered  those  terms 
to  buy  his  i)eace,  by  way  of  compromise.  Tilings  exist 
independent  of  their  names  :  their  names  are  only  to  point 
out  or  designate  them.  The  tiling  is  not  altered  by  its 
name  :  Call  it  as  you  please,  it  remains  the  same  thing 
still.    If  from  the  nature  of  the  thing  it  afford  no  evidence 
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?.i4T,  1819.  Qt  the  debt  or  Autj,  if  the  sole  object  in  making  it  was  ix> 
Shepperd   ^^'^^^  labour  Or  expense,  not  from  a  belief  of  loss  in  liio 
V.        thing  itself,  then  of  course  it  can  weigh  nothing ;  because 
i:xecutor3.  it  confesses  nothing,  and  if  it  be  taken  as  the  confession  or 
acknowledgment  of  the  party,  and  taken  altogether,  there 
is  no  debt  or  duty  acknowledged.    But  if  from  the  nature 
of  the  offer,  confession  or  acknowledgment,  call  it  what 
you  will,  the  tribunal  which  decides  the  fact,  perceives  in 
it  an  acknowledgment  of  the  debt  or  duty,  that  weight  is 
to  be  given  to  it  which  is  afforded  to  all  other  evidence, 
notwitlistanding  the  party,  at  the  time  of  making  it> 
attempt  to  give  it  a  name  which  he  thinks  will  make  it 
weigh  nothing.    In  tliis  case,  tliere  cannot  be  a  doubt  that 
the  party  misnamed  it,  in  saying  his  only  olyect  was  to 
buy  his  peace*    His  object  was,  to  liquidate  a  claim  from 
which  he  had  serious  apprehensions.    It  must,  therefore^ 
be  considered  as  a  recognition  of  the  mortgage. 

This  may  be  called  a  hard  case,  because  Shepperd  lay 
by  so  long.  But  Murdock  might  have  hastened  him»  by 
calling  upon  him  in  a  Court  of  Equity,  to  redeem  or  (o  be 
foreclosed.  Shepperd  may,  therefore,  redeem  upon  paying 
tne  principal  and  interest  due  on  the  mortgage^  up  to  the 
time  of  redemption ;  for  his  exorbitant  demand  for  hire^ 
discharged  tiie  virtue  of  the  tender  in  1805.  Murdock 
must  account  for  a  moderate  hire  up  to  the  same  period^ 
and  be  allowed  for  all  expenditures  made  on  (lie  slave,  of 
c  veiy  description,  and  for  loss  of  time.  The  Court  would 
make  Shepperd  pay  the  costs,  were  it  not  for  the  ^*ece- 
dent — ^Each  party  must  pay  his  own  costs. 
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Mat,  1819. 

The  State       1 

V.  y  From  Edgecombe. 

WiUiam  WhithedJ 

Where  the  Defendant  in  an  indjctxnent  is  acquitted,  or  where  a  nolle 
ptyfsequi  is  entered,  he  is  bound  to  pay  his  own  costs,  and  none  other. 

The  indictment  in  this  case  was  founded  on  the  present^ 
ment  of  a  Grand  Jury.  The  Defendant  was  tried  and 
acquitted)  and  a  question  was  submitted  to  the  Court 
whether  he  was  liable  for  costs,  and  if  so,  what  costs : 
and  the  same  question  was  submitted  in  the  case  of 

The  State    1 

V.  j. 

James  Dancy,  J 

Wlicre  a  noUe  pro%equi  was  entered. 

ELexd£R80n,  Judge,  delivered  t)ie  opinion  of  the  Court : 

The  Defendant  is  bound  to  pay  his  own  costs ;  for  he 
incurs  them  by  calling  on  those  whose  services  he  thinks 
he  needs,  and  he  must  pay  them  for  labor  done  at  his 
request.  And  there  is  no  person  by  whom  he  can  be 
remunerated,  the  statute  fixing  the  costs  on  the  party  cast 
not  applying  to  the  case,  and  it  being  a  maxim  in  our  law 
that  no  person  recovers  costs  of  the  sovereignty.  But  we 
cannot  perceive  on  what  ground  the  Defendant  should  be 
subject  to  any  other  costs.  There  is  no  law,  eitlier  statute 
or  common,  which  makes  him  liable.  It  is  true,  'wc  mp- 
poie  that  the  Legislature,  when  they  passed  the  act  of  1 800« 
supposed  that  the  Defendant,  although  acquitted,  was  lia-^ 
ble  for  all  costs,  except  in  cases  where  the  prosecutor  was 
ordered  to  pay  them,  and  by  that  act  exempted  him  from 
the  payment  of  the  State's  witnesses :  but  this  is  supposi- 
tion .upon  supposition.  It  is  admitted  that  judicial  con- 
struction or  legislative  understanding  ought  not  to  be 
departed  from  lightly;  but  in  this  case  the  Court  are 
at  a  loss  to  point  out  the  act  which  was  thus  interpreted. 


Broi*Ti. 


o£4  CASES   AKGUED   AND   DETERMINED   IN  THE 

Mat,  1819.  Tlicy  conjccture  that  it  was  tlie  act  of  1777,  directing  the 
Th  ^stat  ^^^^  ^"  certain  cases  to  make  the  prosecutor  pay  costSb 
V.  From  that  it  was  probably  thought  that  in  all  other  cases 
the  Defendant  was  bound  to  pay  them.  But  this  is  mere 
conjecture,  and  is  certainly  too  slight  a  ground  to  adjudi- 
cate on  in  a  country  governed  by  known  laws.  So  far 
from  there  being  any  law  to  warrant  it,  every  law  on  the 
subject  with  w^hich  we  are  acquainted  is  in  opposition  to 
it.  We  are,  therefore,  of  opinion  that  the  Defendant  is 
bound  to  pay  none  other  than  his  own  costs. 


,.} 


The  State 

V.  V  From  Camden. 

John  Brown, 


Indictment  charged  that  the  Defendant  was  a  common  Sabbath-breaker 
and  prophaner  of  the  Lord's  day,  commonly  caUed  Sunday  ;  and  that 
he  on  divers  days,  oeing  Lord's  days,  did  keep  a  certain  open  shop, 
and  then  and  there  sold  and  exposed  to  sale  divers  goods,  wares  and 
spirituous  liquors,  to  negroes  and  others,  to  the  great  damage  of  the 
good  citizens  of  the  state,  &c.-^udgment  arrested,  for 

Charging  a  man  with  being  a  common  Sabbath-breaker  and  prophaner 
of  the  Lord's  day  is  insufficient,  as  it  does  not  shew  horw  or  in  what 
manner  he  was  a  common  Sabbath-breaker,  Sec.  An  indictment  is  a 
compound  of  law  and  fact,  and  the  Court  upon  an  inspection  of  the 
indictment,  must  be  able  to  perceive  the  alleged  crime. 

Charging  the  Defendant  with  keeping  an  open  shop  and  selling  goods 
and  spirituous  liquors  to  negproes  and  others  on  the  Sabbath,  is  insuffi- 
cient ;  for  if  the  act  can  be  intended  to  be  lawful  it  shall  be  so  pre* 
sumed  ;  and  this  presumption  will  continue,  unless  the  act  be  charged 
to  be  done  under  circumstances  which  render  it  criminal,  and  be  so 
found  by  a  Jury. — ^In  this  case,  the  Defendant  migiit  have  sold  to  per- 
sons to  whom  it  was  a  merit  rather  than  a  crime  to  sell  i  and  nothing 
shall  be  intended  against  him. 

^  The  indictment  against  the  Defendant  was  in  the  fol- 
lowing words,  to  wit, 

"The  Jurors  for  the  state,  upon  their  oaths  present,  tliat  John  Brown, 
*•  late  of  the  County  of  Camden,  shop-keeper,  on  the  first  dfty  of  Februaiy, 
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1817,  and  continuAUy  thereafter  up  to  the  time  of  taking  this  inquiai-  BIat»  1819. 
tion  at  Camden  aforesaid,  was,  and  yet  is,  a  common  Sabbath-breaker     ^-""t"'-* 
*•  and  prophaner  of  the  Lord's  day,  commonly  called  Sunday  ;  and  that   "^"^  ®**^* 
**  the  said  John  Brown,  on  the  day  aforesaid,  beings  Lord's  day,  and  on      Brown, 
divers  other  days  and  times,  as  well  before  as  since,  being  Lord's  day, 
did  then  and  there  keep  and  maintain  a  certain  open  shop,  and  on  the 
days  and  times  aforesaid,  there  sold  and  exposed  to  sale  divers  goods, 
wares  and  spirituous  liquors,  to  negroes  and  others,  to  the  great  damr 
age  of  the  good  citizens  of  this  state,  and  against  the  peace  and  dig- 
"nity  oftlie  stale." 

The  Defendant  submitted  ;  but  the  Court  entertaining 
a  doubt  whether  the  facts  set  forth  in  the  indictment  con- 
stituted  an  indictable  offence  as  therein  set  forth,  sent  the 
case  to  this  Court ;  and 

Heitdbrson,  Judge,  delivered  the  opinion  of  the  Court : 

The  indictment  charges  that  the  Defendant  is  a  common 
Sabbath-breaker  and  prophaner  of  the  Lord's  day.  If  it 
had  stopped  here,  it  would  certainly  have  been  insufficient, 
as  it  would  not  shew  how  or  in  what  manner  he  was  a 
common  Sabbafh-breaker  and  prophaner  of  the  Lord's 
day.  The  Court  upon  an  inspection  of  the  record,  must 
be  able  to  perceive  the  alleged  criminal  act :  for  an  in- 
dictment, as  was  once  well  observed  from  this  bench  by 
Judge  Lowrie,  is  a  compound  of  law  and  fact— ^the  latter 
part  of  the  indictment  chai'ges  that  the  Defendant  kept  an 
open  shop  and  sold  divers  goods,  wares  and  spirituous 
liquors  to  negroes  and  others  on  the  Sabbath.  This  ofibnce, 
as  charged,  is  not  punishable  by  indictment ;  for  if  the  act 
can  be  intended  to  be  lawful,  it  shall  be  so  presumed, 
unless  it  be  charged  to  be  done  under  circumstances  which 
render  it  criminal,  and  be  so  found  by  a  Jury*  For  ought 
that  appears  to  the  contrary,  this  sale  might  have  been  to 
the  lame  or  weary  traveller,  or  to  others  to  whom  it  was 
a  merit  to  sell  instead  of  a  crime  ;  and  nothing  shall  be 
intended  against  a  Defendant.  And  if  this  were  the  Sab- 
bath-breaking spoken  of  in  the  foregoing  part  of  tlie 
indictment,  taking  the  whole  together,  the  Defendant  well 
mi^t  have  done  all  charged  against  him,  and  yet  have 
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iiAT,  1819.  cominitted  no  crime  5  and  as  this  may  have  been  tlie  case, 
we  ai-e  bound  to  presume  it ;  at  least,  not  to  presume  to 
the  conti'ary. — ^Thc  judgment  must  be  arrested,  y 


The  State   1 

V.  Y  From  Rutherford. 

James  Dodd.J 

Indictment  cliargcd,  that  Defendant  false3y,  'Nfclttingly,  corruptly,  &c. 
swore  to  certain  facts  before  the  Grand  Jury  upon  a  bill  of  indictment, 
but  did  not  cliarg'e  how  or  in  what  way,  the  facts  thus  sworn  to,  had  a 
I^earing  upon  the  allegations  of  the  indictment,  uor  that  they  were  ma- 
terial to»  dr  connected  with,  the  question  then  under  consideration  by 
the  Grand  Jun'.    Judgment  arrested. 

In  the  absence  of  positive  acts  of  the  Legislature,  there  is  no  criterion  by 
which  an  act  can  be  ascertained  to  be  criminal,  but  that  of  its  being 
against  the  interest  of  the  State.  A  false  oath  is  injurious  to  th«  State 
or  to  an  individual,  only  where  it  tends  to  prevent  right ;  therefore  to 
<;onstitute  perjury,  it  must  be  to  some  material  fact  tending  to  mjure 
some  person. 

The  indictment  charged,  *<  that  at  a  Superior  Court  of 
**  Law,  opened  and  held  for  the  County  of  Rutherford,  by 
**  the  Honorable  Duncan  Cameron,  one  of  the  Judges  of 
the  Superior  Coui'ts  of  Law  and  Equity,  in  and  for  the 
State  of  North-Carolina,  and  County  aforesaid,  on  the 
tliird  Monday  after  the  fourth  Monday  of  March,  eigfa- 
**  teen  hundred  and  sixteen,  tliere  was  a  bill  of  indictment 
**  preferred,  and  sent  to  the  Grand  Jury  of  said  Com!,  in 
behalf  of  the  State,  against  Joseph  Hamilton  and  Noble 
Hamilton,  for  a  charge  of  assault  and  battery,  alleged  to 
*^  have  been  committed,  before  that  time,  upon  the  body  of 
^  one  James  Dodd,  by  the  aforesaid  Joseph  and  Noble 
^  Hamilton ;  and  the  aforesaid  James  Dodd  was  intro- 
**  duced  as  :a  witness  in  behalf  of  the  State,  and  was  sworn 
^  in  due  foi*m  t>f  law,  before  the  Honorable  Duncan  Came- 
ron, Judge  as  aforesaid,  (he  the  said  Duncan  Cameron, 
then  and  there  having  full  and  competent  power  and  autho- 
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**  rity  to  administer  an  oath  to  tlie  said  James  Dodd  in  tliat  Mat,  1819. 

'*  behalf)  upon  the  Holy  Grospel  of  God,  to  speak  tlie  triiHi,  ^.^^  g 

'<  the  whole  truth,  and  nothing  but  the  truth,  to  the  Grand 

^'  Juiy  aforesaid,  touching  and  concerning  what  he  the 

'^  said  James  Dodd  might  know,  of  and  concerning  the 

**  charge,  in  the  aforesaid  bill  of  indictment  contained, 

^*  against  the  said  Joseph  and  Noble  Uamilton  :  and  Uie 

**  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  ftirther 

*^  pi-esent,  that  the  aforesaid  James  Dodd,  being  so  sworn 

'<  as  aforesaid,  and  not  having  the  fear  of  God  before  his 

^<  eyes,  but  being  moved  and  seduced  by  tiie  instigations  of 

*^  the  Devil,  in  the  County  aforesaid,  at  the  term  afore- 

^^  said  last  above  mentioned,  before  tlie  Court  and  Grand 

*^  Jury  aforesaid,  by  his  own  act  and^  consent,  and  of  his 

<^  own  most  wicked  and  corrupt  mind  and  disposition,  did  • 

^^  wilfully,  wittingly,  knowingly,  wickedly,  maliciously 

^'  and  corruptly,  swear,  depose  and  say,  and  give  evidence 

**  to  tlie  Grand  Jury  aforesaid,  upon  his  oatli  afoi*esaid, 

'<  (among  other  things)  in  substance  and  to  the  effect  fol- 

'<  lowing,  that  is  to  say,  that  he  the  said  James  Dodd  did 

^'  not,  on  the  night  that  the  assault  and  battery  was  charg- 

^^  ed  by  him  to  have  been  committed,  by  the  said  Joseph 

**  and  Noble  Hamilton  on  the  body  of  him  the  said  James 

^*  Dodd,  see  a  negro  woman  Celia,  a  slave  of  Noble  Ha- 

'<  milton,  speak  to  her,  or  receive  any  thing  fi*om  licr,  and 

**  that  he  came  to  the  place  where  he  received  the  abuse, 

<<  on  his  lawful  business,  to  receive  money  from  Mrs.  Ua- 

**  milton,  that  she  owed  him,  and  that  he  did  not  know 

**  any  person  was  there  until  he  was  knocked   down  : 

**  Whereas,  in  truth  and  in  fact^  Ite  the  said  James  Dodd 

*^  did  see  a  negro  woman  slave  named  C-elia,  the  property 

**  of  Noble  Hamilton,  on  the  night  and  immediately  before 

**  the  time  that  he,  the  said  James  Dodd,  received  the  abase 

'*  from  the  said  Joseph  and  Noble  Hamilton,  and  whei'ca.s, 

**  in  truth  and  in  fact,  he  the  said  James  Dodd  did  t*eceivo 

**  from  the  said  negro  woman  Celia,  a  large  sum  of  mouey,. 

^  to-wit,  the  sum  of  ten  dollar^*,  on  the  same  night,  and 
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Mat,  1819.  fi  before  the  time  that  he  the  said  James  Dodd  received  the 
The  State  '^  ^buse  from  the  said  Josqih  and  Noble  Hamilton ;  and 
V.  «  whereas,  in  truth  and  in  fact»  he  the  said  James  Dodd, 
<<  on  the  night  that  he  received  the  abuse,  did  not  go  to  the 
*^  place  where  he  received  it  on  his  lawful  business,  nor  to 
<<  receive  money  which  Mrs.  Hamilton  owed  to  him,  but, 
<<  in  truth  and  in  £act,  he  the  said  Jantes  Dodd  did  go  to 
**  the  place  where  he  received  the  abuse,  on  the  night  that 
^*  he  received  the  same,  and  immediately  before  he  received 
**  the  same  from  the  said  Joseph  and  Noble  Hamilton,  for 
**  the  express  purpose,  and  none  other,  of  receiving  the 
*^  aforesaid  ten  dollars,  from  the  said  negro  slave  Celia, 
<<  and  did  receive  the  same  from  her,  he  the  said  James 
**  Doddy  at  the  time  of  receiving  €he  same,  well  believing 
*^  that  the  said  ten  dollars  were  feloniously  stolen  from  the 
**  said  Noble  Hamilton  :  And  so  the  Jurors  aforesaid,  upon 
**  their  oath  aforesaid,  do  say,  that  the  aforesaid  James 
'<  Dodd,  upon  his  oath  aforesaid,  before  the  Court  and 
**  Grand  Jury  aforesaid,  the  said  Duncan  Cameron,  Judge 
**  as  aforesaid,  then  and  there  having  competent  power  to 
*'  administer  said  oath  to  the  said  James  Dodd,  in  that  be- 
^*  half,  in  the  year  and  at  the  term  afcH^said,  in  tiie  County 
**  aforesaid,  in  manner  and  form  aforesaid,  by  his  own  act 
*^  and  consent,  and  of  his  own  most  wicked  and  corrupt 
**  mind  and  disposition,  did  wilfully,  maliciously,  witting- 
*^  ly,  knowingly,  wickedly  and  corruptiy,  commit  and 
'<  swear  a  corrupt  lie,  to  the  great  displeadure  of  Almighty 
*^  Grod,  and  against  the  peace  and  dignity  of  the  State.'* 

The  Defendant  was  convicted,  and  the  case  was  sent  to 
this  Court  upon  the  question,  whether  any  and  what  judg- 
ment should  be  rendered* 

Hende&soit,  Judge,  delivered  the  opinion  of  the  Court : 

The  indictment  charges  a  kind  of  quasi  perjury,  un- 
known in  our  laws,  and  entirely  inconsistent  with  our 
ideas  of  criminal  acts.  For,  in  the  absence  of  positive 
acts  of  the  Legislature,  where  the  will  of  the  Legislature 
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stands  for  the  reason  of  the  law,  we  know  of  no  rule  or  Mat,  1819. 
(Titerion  by  which  an  act  can  he  ascertained  to  be  crimi-  j,^^  g^^^ 
naly  but  that  of  its  being  against  the  interest  of  the  State. 
A  fiiJse  oath  is  only  injurious  to  tlie  State^  or  even  to  an 
individual,  where  it  tends  to  prevent  right.  There&re,  to 
constitute  peijuryt  it  must  be  to  some  material  fact  tend- 
ing to  injure  some  person*  If  it  be  entirely  immaterial^ 
it  cannot  affect  any  one :  it  wants  a  necessary  ingredient 
to  constitute  it  an  office  against  society,  and  that  is,  a 
possibility  of  injuring  the  oommonity,  or  an  individual  of 
tliat  community,  in  a  manner  which  the  good  of  tbo  whole 
requires  to  be  repressed.  Apart  from  this  consideration, 
it  is  not  for  Courts  of  Justice  to  inquire  how  the  act  stands 
in  a  moral  or  religious  point  of  view. 

We  do  not  say  that  the  facts  sworn  to»  if  false,  did  not 
amount  to  pcajury  $  but  tliat  they  are  not  so  charged  oi* 
averred  as  to  sliew  that  they  constitute  that  crime.  With- 
out such  charge  or  averment,  the  Court  cannot  va)ue  their 
tend^cy.    The  judgmenft  must  be  arrested. 


..} 


The  State 

D.  y  From  Edgecombe. 

Henry  Waller. 


Indictment  charged,  that  Defendant  was  a  common,  gross,  and  notorious 

dnmkard,  and  that  he,  on  divers  days  and  times,  got  gvossly  drunk. — 

Judgment  arrested,  for 
Private  drunkenness  is  no  offence  by  our  municipal  laws.    It  becomes  so, 

by  being  open  and  exposed  to  public  view,  so  as  to  become  a  nuisance. 

It  must  be  so  charged,  and  the  Jury  must  so  find  it,  before  tlie  Court 

can  render  Judgment. 

The  indictment  cliarged,  **  tliat  Henry  Waller,  late  of 
*'  the  County  of  Edgecombe,  yeoman,  on  the  first  day  of 
"  January,  in  the  year  of  our  Lord  one  thousand  eight 
"  hundred  and  seventeen,  and  on  divers  other  days  and 
**  timeSy  as  well  before  as  afterwards,  was,  and  yet  is,,  a 
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Mat,  1819.  '«  common,  gross,  and  notorious  drankard,  and  that  he,  on 

Th    state  "  ^^  ®^^  ^^  ^^^  ®^  January,  in  the  year  aforesaid,  and 
V.        **  on  divers  «ther  days  and  times,  in  the  County  aforesaid, 

^*%avis      "  ^**  ^^^^  ^^^  there  get  grossly  drunk,  and.  commit  open, 
<^  and  notorious  drunkenness,  contrary  to  morality,  to  the 
<'  great  displeasure  of  Almighty  Grod,  and  to  the  evil  ex- 
<^  ample  of  all  others  in  like  cases  offending,  and  against 
<<  the  peace  and  dignity  of  the  State.'' 

The  Defendant  submitted,  and  it  was  moved  in  arrest  of 
judgment,  that  the  offence,  as  charged  in  the  indictment, 
was  not  indictable ;  and  the  case  being  sent  to  this  Courtv 

Hekdkrsoit,  Judge,  delivered  tlie  opinion  of  the  Court : 

Private  drunkenness  is  no  offence  by  our  municipal  laws. 
It  becomes  so  by  being  open  and  exposed  to  public  view, 
to  that  extent  that  it  thereby  becomes  a  nuisance,  commune 
WKumentum  ;  and  that  is  a  question  of  fact  to  be  tried  by 
the  Jury.  Thei'e  being  no  charge  in  this  indictment  to 
that  effect,  the  Jury  has  not,  and  could  not  pass  on  it ; 
which  being  of  the  very  essence  of  the  crime,  the  judgment 
must  be  arrested. 


The  State 

V.  V  From  Wake. 

Samuel  Jackson  and  Jesse  Davis. 


is.  J 


A  scire  facias  iflsued  to  shew  cause  why  a  fotfeiture  should  not  be  made 
absolute.  The  Defendants  showed  cause,  and  the  County  Court  remit- 
ted the  forfeiture.  The  Solicitor  for  the  State  appealed  to  the  Supe- 
rior Court  In  that  Court,  the  case  must  be  heard  de  novo  /  and  the 
Defendants  shew  cause  in  the  same  manner  as  in  the  County  Court. 

The  Defendants  were  under  recognizance  to  appear  at 
Wake  County  Court,  at  February  Term,  1818;  they  failed 
to  appear,  and  their  recognizances  were  forfeited.  Scire 
faduses  were  issued^  and  upon  their  appearing  in  Court  and 
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shewing  cause,  their  forfeitures  were  remitted.    From  this  ^^^t  i^^^- 
Judgment  of  the  County  Court,  the  Solicitor  for  the  State   x^e  state 
appealed  to  the  Superior  Court,  and  the  presiding  Judge        v, 
enquired  of  the  Attorney-General  what  reason  he  had  to     Da\i8.*° 
oficr,  why  the  judgment  of  the  County  Court  should  not 
be  affirmed.     The  Attorney-General  contended,  that  as 
this  was  an  appeal,  there  must  be  a  trial  de  novo  in  the 
Superior  Court,  and  that  the  Defendants  should  be  com- 
pelled to  shew  cause  why  their  forfeiture  should  not  be 
made  absolute,  in  the  same  manner  as  if  the  scire  facUues 
had  issued  from  the  Superior  Court    The  Judge  was  of 
opinion,  that  the  Attorney-General  must  shew  that  the 
judgment  of  the  County  Court  was  wrong ;  and  that  not 
being  shewn,  the  judgment  of  the  County  Court  was  affirm- 
ed, and  the  Attorney-General  appealed  to  this  Court 

Hendebson^,  Judge,  delivered  the  opinion  of  the  Court : 

Upon  an  appeal  from  the  County  to  the  Superior  Court, 
the  law  directs  that  there  shall  be  a  trial  de  norvo;  that  is, 
it  shall  be  tried  in  the  same  manner  as  it  should  have  been 
tried  in  the  County  Court  On  the  motion  to  remit  the 
forfeiture  in  the  County  Court,  the  Defendants  were  bound 
to  shew  some  reason  or  cause  wherefore  it  should  be  remit- 
ted. When  the  case  came  into  the  Superior  Court,  upon 
an  appeal,  the  Defendants  should  again,  as  in  the  County 
Court,  have  shewn  the  reason  wherefore  their  forfeiture 
should  be  remitted.  The  opinion,  therefore,  of  the  presid- 
ing Judge,  was  erroneous  in  affirming  the  judgment  of  the 
County  Court,  merely  because  the  State  did  not  shew  it 
to  be  wrong.  He  should  have  heard  the  case  de  luroo.  The 
judgment  of  the  Superior  Court  must  therefore  be  reversed, 
and  tlie  case  remanded  to  the  Superior  Court,  with  instruc- 
tions to  hear  it  de  tutoo. 


%  ; 
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Mat,  1819. 


The  State       ") 

V.  V  From  Pitt. 

Abraham  Hardie.  J 

Indictment  charged  tlie  Defendant  with  a  perjury,  committed  on  the  trial 
of  an  issue  joined  between  tlie  State  and  six  persons,  who  are  named. 
The  record  produced  in  support  of  this  charge,  shewed  that  on  the  trial 
docket,  the  case  stood  as  one  between  tlie  State  stnd  the  six  persons 
thus  named,  and  in  the  column  appropriated  for  pleas,  the  plen  of  **  not 
guilty"  was  entered ;  and  on  the  minute  docket  where  the  verdict  of 
the  Jury  was  spread  out,  the  caae  stood  as  one  between  the  State  and 
seveji  persons.  The  record  produced  supports  the  allegation  of  the 
indictment ;  for  the  record  shews,  that  an  issue  was  joined  between 
the  State  and  the  six  persons  named  in  the  indictment,  but  docs  not 
shew  that  an  issue  was  joined  between  the  State  and  the  seventh  per- 
son, tried  >tith  the  otlier  six :  and  the  Court  caiUM>t  presume  it. 

Where  a  Defendant  is  tried,  and  no  issue  is  joined,  the  Court  will  award 
a  venire  de  novo,  either  to  the  Defendant  or  to  the  State. 

This  was  an  indictment  for  perjury.  It  charged,  *'  that 
**  at  a  Court  of  Pleas  and  Quarter  Se«fiions>  held  for  the 
**  County  of  Pitt,  before  the  Justices  of  the  said  Court,  on 
*^  the  Arst  Monday  in  August^  in  the  year  of  oar  Lord  one 
**  thousand  eight  hundred  and  seventeen,  at  the  town  of 
**  Greenville,  agreeably  to  an  act  of  Assembly  in  such  case 
**  made  and  provided,  a  certain  issue  duly  joined  in  the  said 
**  Courts  between  tlu  State  aforesaid  and  James  Cason^  Major 
^*  Harris,  Robert  Thamasy  John  EdthaTVayf  /Susannah  Hath- 
**  away  and  Lethe  Cason^  in  a  certain  plea  at  the  instance 
**  of  the  State,  on  an  indictment  in*  which  the  said  State 
^'  prosecuted,  came  on  to  be  tried  in  due  form  of  law,  and 
'*  was  then  and  there  tried  by  a  certain  Jury  of  the  coun- 
*^  try,  in  that  behalf  duly  sworn  and  taken  between  the 
^^  parties  aforesaid  ;  and  upon  the  trial  of  the  said  issue  so 
*^  joined  between  the  parties  aforesaid,  Abraliam  Hardie> 
**  late  of  the  County  of  Pitt,  labourer,  appeared  as  a  wit- 
**  ness  for  and  on  behalf  of  the  said  State,  in  the  plea  and 
*^  issue  above  mentioned,  and  was  then  and  there  duly 
*^  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel 
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**  of  God,  before  the  said  Court,  to   speak  the  truth,  ^t,  1819. 
**  the  whole  truth,  and  nothing  but  tlie  truth,  touch*.  ^|^^  g^^^ 
^  ing  and  concerning  the  matters  in  question  in  the  said         «. 
^'  issue,  the  said  Court  then  and  there  baying  sufficient  and 
^'  competent  power  and  authority  to  administer  an  oath  to 
*^  the  said  Abraham  Hardie  in  that  behalf,''  &c. 

The  indictment  then  assigned  the  perjury.  Upon  the 
trial,  the  Attorney-General  offered  in  evidence  the  record 
of  the  County  Coovt,  which  shewed  that  a  bill  of  indict- 
ment had  been  pr^rred  in  that  Court,  and  found  a  true 
bill  by  the  Grand  Jury,  against  all  the  persons  named  in 
the  bill  as  Defendants  thereto,  and  also  against  Mafair 
Jffatliaway.  Upon  the  trial  docket  of  the  County  Court, 
the  case  stood, 

**  The  State 

James  Cason,  Major  Harris,  Robert  Thomas,  John  Hatha* 

way,  Susannah  Hathaway,  Lethe  Cason," 
And  ibis  docket  in  the  proper  column,  shewed  the  plea  of 
**  not  guilty."    Upon  the  minute  docket,  where  the  verdict 
of  the  Jury  was  spread  out,  the  case  stood, 

'<  The  State 

V. 

James  Cason,  Major  Harris,  Robert  Thomas,  John  Hatha- 
way, Susannah  Hathaway,  Lethe  Hathaway,  Mc^aiv 
Hathaway.^* 
The  verdict  was,  ^<  The  Jury  find  the  Defendants  guilty*" 
It  was  objected,  on  behalf  of  the  Defendant,  that  the  re- 
cord produced  did  not  support  the  allegation  of  the  indict- 
ment, as  the  indictment  charged  that  the  perjury  was  com- 
mitted upon  the  trial  of  an  issue  joined  between  the  State 
and  six  persons,  naming  them ;  and  the  record  produced, 
shewed  that  a  trial  had  been  had  upon  an  issue  joined  be- 
tween the  said  six  persons,  and  that  a  seventh  person  had 
also  been  tried  as  a  co-defendant  with  the  said  six ;  and  it 
must  be  takm  lor  granted,  .tiiat  he  also  pleaded  ^  that» 
therefore,  the  indictment  did  not  truly  recite,  the  record. 

Ff 


Haidie. 
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iuy,  1819.  The  presiding  Judge  oyemiled  the  objection ;  and  the  D&- 
TheStftte  ft*******  ^^  Convicted,  A  rule  was  obtained  by  the  Defen- 
v.^  dant  to  shew  cause  why  a  new  trial  should  not  by  granted ; 
which  rule  was  discharged  by  the  Court,  and  the  Defen- 
dant appealed. 

Tatxob,  Chief-Jostic^  delivered  the  o^nion  of  the 
Court: 

The  indictment  charges  tiie  Defendant  with  a  perjury, 
committed  on  tiie  trial  of  an  issue  joined  between  the  State 
and  six  persons,  who  are  named ;  and  upon  a  reference  to 
the  trial  docket  of  the  Court  wherein  the  issbe  was  pend- 
ing, and  the  trial  took  place,  the  names  of  tlie  same  six 
persons  are  found  as  parties  to  the  issue,  and  the  plea  of 
^<  not  guilty''  is  placed  in  the  column  appropriated  for 
pleas*  There  is,  therefore,  no  evidence,  arising  from  the 
only  docket  where  such  evidence  is  sought  for,  that  any 
plea  was  entered  by  the  seventh  person*  And  if  the  indict- 
ment had  charged  that  the  issue  was  joined  between  the 
State  and  seven  persons,  and  the  objection  had  been  taken 
that  only  six  bad  pleaded,  the  Attorney-General  could  have 
placed  but  little  reliance  on  the  circumstances  now  set  up 
to  prove  that  seven  had  pleaded.  It  may  be  confidently 
concluded  from  those  circumstances  ihat  seven  were  put 
upon  their  trial,  and  the  whole  found  guilty  ;  and  if  it  were 
not  known,  that  in  point  of  fact,  it  is  no  uncommon  thing 
for  a  man  to  be  tried  on  an  indictment,  when  through  Inad- 
vertence or  the  hurry  of  business,  no  plea  has  hem  entered, 
the  finding  of  the  Jnry  might  be  taken  as  evidence  of  a 
plea  having  been  entered.  But  the  contrary  has  been  de- 
cided in  this  Court  upon  more  than  one  occasion,  where  a 
venire  de  fwvo  has  been  awarded,  after  a  verdict  for  the 
Defendant  in  one  instance,  and  for  the  State  in  another^ 
because  the  docket  did  not  shew  that  a  plea  had  been  Al- 
tered in  either.  The  decision  of  the  Judge  in  the  Court 
bdow  was  unquestionably  correct,  and  the  mle  for  a  new 
trial  must  be  discharged. 


/ 
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Mat,  1819. 

John  A.  Orr  1 

r«  >  From  Mecklenburg. 

Andrew  McBryde  and  others*  J 

Appeal  bond  contained  no  covenant  to  perfonn  the  judgment^  sentence, 
or  decree  of  the  Superior  Court ;  but  merely  a  covenant  to  pay  all 
such  costs  and  charges  as  by  law  is  required  in  siich  case. — ^No  judg- 
menl  can  be  rendered  against  the  securities  id'such  bond,  it  not  beiiag 
taken  in  the  manner  prescribed  by  the  act  .of  Assembly  regulating 
Appeals  from  the  County  to  the  Superior  Court. 

John  A.  Orr  sued  out  an  original  attachment  againi^t 
Nathan  F.  Orr,  and  Andrew  McBryde  was  summoned  as 
a  garnishee.  Having  madijiis  garnishment,  the  County 
Court  condemned  in  his  haims,  to  satisfy  tlie  recovery  of 
the  Plaintiff,  the  sum  of  three  hundred  and  seventy-four 
dollars — ^From  this  judgment  of  condemnation,  McBiyde 
appealed  to  the  Superior  Court  and  entered  into  the  fol- 
lowing bond  with  securities  ;  to- wit, 

*  STATE  OF  NORTH-C  AROLINA,'>  ^         ,"  .         -oi^ 

"  ifECKLzirBtme  couimr.   5  November  Sessions,  1814. 

*<  Know  jdl  men  by  these  presents,  that  we,  Andrew  McBryde,  (bein^ 
"  vummoned  as  a  garnishee  in  the  case  of  John  A.  Orr  v.  Nathan  Orr) 
^  William  Berryhill  and  William  Carson,  are  held  and  finnly  bound  unto 
'*  John  Allen  Orr,  in  the  just  sum  of  one  hundred  pounds,  for  which  pay- 
*'  ment  weU  and  truly  to  be  made  and  done,  we  bind  ourselves,  our  heirs, 
"  executors  and  administrators,  jointly  and  severally,  firmly  by  these  pre- 
"  sents,  sealed  with  our  seals,  and  d»ted  the  30th  day  of  November, 
«  A.  D.  1814. 

**  The  condition  of  the  above  obligfation  b  such,  that  whereas  the  above 

'*  bounden  Andrew  McBryde  hath  prayed  and  obtained  an  appeal  to  the 

"  Superior  Court  to  be  held  for  the  County  of  Mecklenburg,  at  the  Court- 

**  House  in  Charlotte,  on  the  seventh  Monday  after  the  fourth  Monday  in 

**  March  next,  in  the  sidt  wherein  John  A.  Oir  is  Plaintiff,  and  Nathan  F. 

**  Orr  and  Andrew  McBryde  as  garnishee,  are  Defendants  ;  now  if  the 

**  said  Andrew  McBryde  garnishee  aforesaid,  do  prosecute  said  appeal 

**  with  effect,  then  the  above  obligation  shaU  be  void  ;  otherwise  to  pay 

*^  aU  such  costs  and  charges  as  by  law  in  such  case  is  provided. 

"  AND.  McBRYDE,  (Seal.) 

**  WM.  BERRYHILL,  (Seal.) 

«  WM.  CARSON,  (Seal.) 
^  Witness, 

**  Isaac  Auxaksbb.** 


£S6  CA»£S   ABGtlED   Aim  OfETERBIUnSH  JUT  THK 

Mat,  1819.  Thc  judgment  of  the  County  Court  having  been  aflb*med 
by  the  Superior  Court,  the  Plaintiff  sued  out  a  sdrefadas 
against  the  seciuritiea  for  the  appeal,  to  shew  cause  why 
rye  e.  j^^i^^n^  should  not  be  entered  up  against  them  for  th« 
amount  for  which  it  had  been  rendered  against  the  Appel- 
lant, Andi*ew  McBryde  ;  and  they  shewed  for  cause  that 
the  appeal  bond  was  not  taken  pursuant  to  the  directions 
of  the  act  of  Assembly  regulating  appeals. — ^The  case  was 
sent  to  tliis  Courts  and 

Bt  the  Court. — ^This  case  is  net  to  be  distinguished 
from  that  of  Forsyth  v.  McCormick*,  where  the  condi- 
tion of  an  appeal  bond  expressed  in  the  same  knguage 
with  this,  was  held  to  be  too;  great  a  departure  from  the 
act  of  Ajssembly  prescribing  the  form,  and  essentially  in 
not  securing  the  main  purpose  for  which  an  aj^al  bond  is 
i*equired.  This»bond  contains  no  covenant  to  perform  the 
sentence,  judgment  or  decree  of  the  Superior  Court. — 
Judgment  must  be  entered  for  the  Defendants. 

'»2LawRepos.4r2. 
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Mat,  1819. 

Arthur  Clarke,  qui  tain,  &€•*] 

V.  V  From  Burke. 

Rutherford.  J 

Action  of  debt  on  the  statute  of  usoiy ;  pleas,  general  issue  and  statute 
of  limitations.  Motion  by  Plaintiff  to  amend  the  pleadings  by  reply- 
ing* to  the  statute  of  limitations,  "  a  fonncr  suit  between  the  same 
parties,  and  a  non-suit  therein,  and  that  this  action  was  brought  within 
a  year  and  a  day  thereafter,  according  to  the  provisions  of  the  act  of 
1715."     Motion  disaUowed ;  for, 

1.  The  amendment,  if  made,  would  be  unavailing'.  The  statute  limiting 
penal  actions  contains  no  such  saving  as  the  Plaintiff  wishes  to  reply, 
nor  a  saving  of  any  description ;  nor  is  it  in  pari  materia  with  the  act 

of  irx5. 

2.  The  nature  of  this  action  forbids  the  amendment.  This  was  no  par. 
ticular  man's  cause  of  action  until  brought.  It  became  his  by  the  suit, 
and  he  lost  it  by  the  dismission.  Jt  then  became  common  and  liable 
to  be  brought  by  any  person.  If  brought  by  a  stranger,  it  was  a  new 
sait;  so,  if  brought  by  the  same  person.  It  was  not  a  continuance  of 
his  old  suit  i  for  it  was  his  no  longer  than  it  depended. 

This  was  an  action  of  debt  founded  upon  the  statute 
against  usury.  The  Defendant  pleaded  **  tlic  general 
issue  and  statute  of  limitations.*'  The  case  came  on  to  be 
tried  at  the  next  term  after  the  pleas  Mere  pleaded,  when 
the  Plaintiff  moved,  as  there  was  no  replication  stated  in 
the  pleadings,  that  he  be  permitted  to  Iiave  the  benefit  of  a 
replication  **  of  a  former  suit  between  tlie  same  parties^ 
and  a  non-suit  therein,  and  that  this  action  v«  <as  bi^ught 
within  one  year  thereafter,  according  to  tlic  provisions  of 
the  act  of  1715  ;'*  or,  if  not  permitted  from  the  present 
state  of  the  pleadings  to  have  such  benefit^  that  lie  be  per- 
mitted to  amend  by  adding  such  replication.  The  motion 
w^as  sent  to  this  Couii;,  and  it  was  agreed  tliat  if  this 
Court  should  be  of  opinion  against  tlie  Plaintiff  upon  both 
paints,  a  non-suit  should  be  entered. 

HsmDEKSOir,  Judge,  delivered  the  opinion  of  the  Court : 

In  this  case,  which  is  brought  by  a  common  informer 
on  the  statute  of  usury,  application  was  made  at  a  term 
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May,  1819.  subsecjuent  to  the  making  up  of  the  pleadings,  to  reply  to 

"^j^^    the  statute  of  limitations,  that  he  the  informer  heretofore 

V.        brought  a  suit  for  the  same  cause  of  action  against  the 

Rutjierford.  jj^fcndant,  that  that  suit  went  off  otherwise  than  oa  its 
merits,  and  tliat  Uie  present  suit  was  brought  within  a 
year  and  a  day  of  its  determination* 

It  is  a  rule  of  our  Courts,  founded  on  common  sense,  to 
admit  of  no  amendment  which  woul^  be  unavaiiing.    For 
wherefore  should  a  thing  be  done  when  it  can  profit 
.  nothing  ?    The  statute  pleaded  in  this  case,  contains  no 

saving  such  as  the  Plaintiff  wishes  to  reply,  nor,  in  fact, 
a  saving  of  any  description;  nor  is  it  in  pari  materia  with 
the  act  of  1715  ;  for  nothing  is  there  said  of  limiting  penal 
actions.  But  if  there  were  any  doubt  in  applying  the  sav- 
ings under  the  act  of  1715,  to  subsequent  statutes  of  limi- 
tations, limiting  the  time  of  bringing  actions  not  enume-- 
rated  in  the  act  of  171 5,  the  nature  of  this  odiofiforbids  it. 
This  was  no  particular  man's  cause  of  action  until  brought. 
It  became  the  informer's  by  tiie  suit ;  and  lie  lost  it  by  the 
dismission.  It  then  became  common,  and  liable  to  bo 
brought  by  any  person.  If  brought  by  a  sthinger,  it  was 
a  new  suit :  so  if  brought  by  the  same  person.  It  was  not 
a  continuance  of  his  old  suit ;  for  it  was  no  longer  his  than 
it  depended.  Suppose  after  the  dismission  of  the  first  suit, 
some  third  person  had  commenced  one  before  the  com- 
mencement of  the  present  action ;  must  his  suit  be  dis- 
charged, because  the  present  Plaintiff  afterwards  brought 
liis  ?  Or,  must  his  suit  be  suspended  until  the  year  and 
the  day  expire,  to  see  wliether  the  old  informer  intend  to 
commence  again  ?  These  are  all  strong  reasons  why  there 
should  be  no  saving  in  the  w^ords  of  the  statute,  and  they 
are  still  stronger  why  they  should  not  be  inserted  by  judi- 
cial consti*uctioa.    Let  the  motion  to  amend  be  disallowed^ 
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John  Douglas    1 

r.  J'From  Person. 

Wmiam  Mitchell- J 

m 

T^e  PlaintifF  being  a  Cons^blei  levied  an  execution  on  the  Defendant's 
Hone.  It  was  agreed  between  them,  that  defendant  should  ride  the 
horse  home,  and  the  PlaintifT  would  wait  for  the  money.  After  tlie. 
Defendai^t  took  possession  of  the  horse,  PlaintiiF  seized  him  and  claimed 
to  hold  tiini  under  the  execution.  Defendant  by  violence  disengi^d 
the  hors^  from  the  Plaintiff  and  rode  him  off.  Plaintiff  brought  trover 
for  the  horse,  and  he  is  entitled  to  recover  (  for 

His  agreement  with  the  Defendant  is  a  mere  voluntary  courtesy,  not  bind- 
ing on  hnfi.-  The  execution  remained  unsatisfied,  and  its  efficacy  un- 
impaired, and  justified  the  Plaintiff  to  re-seize  the  horse.  If,  therefore, 
it  be  conceded,  that  the  first  levy  of  the  execution  was  discharged  by 
the  agreement,  the  second  seizure  re-vested  the  property  in  the 

puintiff. ,  ;;,      1^ 

This  was  an  action  of  trover  for  a  horse,  ^^he  Plsuntiff 
being  one  of  the  Constables  of  Person  County,  had  in  his 
hands  a^rit  ot^fierifadas  against  the  property  of  the  De- 
fendant, which  ie  levied  on  a  horse.  After  the  levy,  the 
Defendant,re^«ted  to  be  permitted  to  retain^  tlie  posses- 
sion of  the  horstf  and  it  was  agreed  between  him  and  the 
Plaintifr,  that  tM  Plaintiff  shoald  call  the  next  day  at  his 
house,  and  receive  the  money  due  on  the  execution ;  and  if 
the  Defendant  cofild  not  then  pay  it,  the  Plaintiff  would 
wait  two  or  thret  weeks,  and  the  Defendant  might  take 
the  horse  and  ridb  him  home.  The  Defendant  then  deli- 
vered the  horse  \»  a  boy,  who  was  holding  the  bridle,  when 
the  Defendant  s^d,  he  would  ride  the  horse  home,  and 
went  towards  th^  horse  for  that  purpose.  The  Plaintiff 
followed,  and  taking  hold  of  the  bridle,  claimed  to  retain 
die  horse  by  virthe  of  the  execution,  and  requested  the 
Defendant  to  surrender  him.  The  Defendant  refused,  in- 
sisting on  the  agreement,  and  threatening  violence  to  the 
Plaintiff  if  he  did  not  give  up  the  bridle.  The  Plaintiff 
declared  that  he  was  doing  his  duty  as  enjoined  by  the  exe- 
cution^  and  that  he  would  not  let  the^horse  go  out  of  his 
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Mat,  1819.  posscssioii.    The  Defendant  drew  a  sword,  and  giving  the 
j^^^"J^    Plaintiff  a  stroke  wit li  it,  disengaged  his  hoi*se  and  rode 
him  off. 

The  Counsel  for  the  Defendant  insisted,  and  requested  the 
Court  so  to  insti'uct  the  Jury,  that  the  agreement  o])eratcd 
to  discharge  the  levy,  and  re- vest  the  projierty  of  the  horse 
in  the  Defendant,  and  that  tlie  Plaintiff  could  not  i-e-seize 
the  horse  until  tlie  agreement  expired.  The  Court  refused 
so  to  instruct  tlie  Jury,  saying  that  the  agreement  was  not 
obligatory  u])on  the  Plaintiff  as  a  contract,  for  want  of  a 
consideration.  The  Plaintiff  might,  at  his  own  risk,  have 
suffered  tlic  horse  to  remain  with  the  Defendant;  but  then 
the  Defendant's  possession  would  have  been  upon  the  Plain- 
tiff's licence,  and  the  Plaintiff  might,  at  any  time,  deprive 
him  of  it  That  besides  this  view  of  the  case,  the  Plaintiff' 
might,  after  the  agreement,  make  a  second  seizure,  and, 
having  done  so,  that  vested  tlie  property  in  him,  and  enti- 
tled him  to  recover  in  this  action,  although  it  should  be 
conceded,  tiiat  tlie  agt*eement  discharged  the  first  seizure. 
There  was  a  vei*dict  for  the  Plaintiff;  and  a  rule  for  a  new 
trial  being  granted  to  the  Defendant,  and,  on  alignment, 
dischai*ged,  the  Defendant  appealed ;  and 

Hexdersox,  Judge,  delivered  the  opinion  of  this  Court : 

It  may  be  conceded,  witliout  prejudice  to  the  Plaintiff's 
right  of  recovery,  that  the  first  levy  was  raised  or  dis- 
charged by  the  agreement  stated  in  the  case ;  yet  the  Plain- 
tiff is  entitled  to  recover  on  the  second  seizure  or  levy. 
For  that  which  is  called  a  raising  of  the  first  levy,  was  a 
mere  unexecuted  voluntary  courtesy,  which  might,  at  any 
time,  be  revoked  at  the  pleasure  of  the  officer.  But  sup- 
pose the  oi^cer  had  actually  restored  possession  of  the 
horse,  and  had  agreed  to  wait  two  or  three  weeks,  or  for 
any  otiier  period,  tiie  execution  was  not  tiiereby  satisfied^ 
or  its  efficacy  impaired ;  which  is  the  true  criterion  where- 
by any  acts  under  it  are  to  be  tested  :  and  it  remained  la 
full  force  and  vigour,  and  not  only  justified  the  making  of 
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the  seizure^  but  required  it* 
Plaintiff  16  entitled  to  recover. 


Upon  every  principle,  the  Mat,  1819. 


Erwin 

V, 

Hmxwell 


I. 

A.  L.  Erwin     1 

V.  V  From  Burke. 

Samuel  Maxwell.  J 

Wamnly  in  the  sale  of  a  hone.— When  the  purdiase-money  was  about  to 
be  paid,  the  buyer  aaked  the  seUer,  if  the  horse  was  sound ;  the  seUer 
answered^  he  was.  The  declaration  charged  that  the  horse  was  un- 
sound, lame,  stiiF  and  defectiye  in  aU  his  limbs.    Plaintiff  nonsuited ;  for 

1.  The  conversation  about  the  soundness  took  place  after  the  contract  of 
sale  had  been  entered  into. 

2.  The  answer  of  the  seller  to  the  question  of  the  buyer,  whether  the 
horse  was  sound  P  does  not  amount  to  a  warranty  ;  for,  to  constitute  n 
warranty,  it  must  be  express  ;  it  will  not  be  implied  by  a  mere  affirma- 
tion of  the  quality  or  kind  of  the  article  sold,  nor  by  a  mere  affirmation 
of  the  value,  nor  where  the  subject  is  of  dubious  quality,  on  wliich 
common  judgment  might  be  deceived :  and  the  reason  is,  that  aa  a 
warranty  renders  the  party  subject  to  aU  losses  arising  from  a  failure 
of  it,  however  innocent  he  may.  Courts  of  Law  are  cautious  in  creating 
an  obligation  of  such  extent. 

Without  a  warranty  by  the  seUer,  or  fraud  on  his  part,  the  buyer  must 
stand  to  all  losses  arising  from  latent  defects  ;  the  principle  on  which 
the  common  law  proceeds,  being,  that  the  purchaser  ought  to  apply 
his  attention  to  those  psrticulars  which  may  be  supposed  to  be  within 
the  reach  of  his  observation  and  judgment ;  and  the  vendor  to  commu- 
nicate those  particulars  and  defects  which  cannot  be  supposed  to  be 
immediately  within  the  reach  of  such  attention. 

To  make  an  affirmation  at  the  time  of  the  sale,  a  warranty,  it  must  appear 
by  evidence  to  be  so  intended,  and  not  to  have  been  a  mere  matter  of 
judgment  and  opinion. 

This  was  an  action  of  assumpsit  on  a  warranty  in  the 
the  sale  of  a  horse.  The  declaration  charged  that  the  De» 
fendant  did  warrant  and  aflSrm  to  the  Plaintiff,  that  the 
horse  was  sound,  except  that  he  had  been  badly  cut  for  the 
hooks,  which  gave  his  eyes  a  bad  appearance  ;  and  it  fur- 
ther charged  that  at  the  time  of  the  sale  and  warranty, 
the  horse  was  lame^  stiff  and  defective  in  all  his  limbs  and 
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UiYr  1819.  feet,  SO  tbat  ))c  could  not  travel  well^  and  became  of  little 
use  to  the  Plaintiff.  The  evidence  on  the  trial  related  to 
a  conversation  between  the  Plaintiff  and  Defendant,  when 
they  went  together  into  a  room  to  pay  and  receive  the  pur- 
chase-money,  after  the  agreement  relative  to  tlie  sale  had 
taken  place  ;  upon  which  conversation,  the  Plaintiff  asked 
the  Defendant  if  the  horse  he  was  about  to  let'  him  have 
was  sound  ;  to  which  tlie  latter  answered,  he  was. .  After- 
wards the  Plaintiff  told  the  Defendant  that  some  persons 
disliked  the  appearance  of  his  eyes  ;  to  which  the  Defen* 
dant  answered,  his  eyes  were  good,  for  any  thing  he  knew 
to  the  contrary,  that  he  had  been  badly  cut  for  the  hooks, 
jtnd  advised  the  Plaintiff  not  to  let  any  person  have  any 
thing  to  do  with  him,  except  a  skilful  hand.  It  did  not 
appear  in  evidence  whether  the  conversation  respecting 
tfee  eyes,  took  place  befoi'e  the  payment  of  the  money,  or 
at  the  time. 

The  presiding  Judge  nonsuited  the  Plaintiff ;  a  rule  for 
a  new  ti'ial  being  obtained,  it  was  sent  to  this  Court ;  and 

Taylok,  Chief-Justice,  delii-ered  the  opinion  of  the 

Court : 

A  Xew  plain  principles  have  been  established  by  many 
decisions,  on  the  subject  of  warranty,  the  application  of 
which  to  tliis  case  will  free  it  from  difficulty.  As  a  war- 
riuity  renders  tlie  party  subject  to  all  losses  arising  from 
a  failure  of  it,  however  innocent  he  may  be,  much  caution 
has  been  exercised  in  Courts  of  Law  in  creating  an  obli- 
gation of  such  extent.  Hence  the  rule  that  on  the  sale  of 
chattels,  there  is  not  any  implied  warranty,  except  as  to 
ttie  title  ;  that  to  constitute  a  warranty  it  must  be  express, 
and  will  not  be  implied  by  a  mere  affirmation  of  the  quality 
or  kind  of  the  ai-ticle  sold,  nor  by  a  mere  affirmation  of 
the  value,  nor  where  the  subject  is  of  dubious  quality,  on 
which  common  judgment  miglit  be  deceived.  Therefore, 
when  an  auctioneer,  on  the  sale  of  jMCtui'es,  set  in  the 
printed  catalogue  opposite  to  each,  the  name  of  a  painter^ 
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it  was  detertnined  not  to  ambiini  to  a  wi^anty  xif  the  pic-  Mat,  ifttp. 
tore's  being  the  work  of  such  artist.*  In  every  case  upon  ,  ^rwiii 
the  sale  of  a  chattel,  where  there  is  neither  a  warranty  ^. 
nor  deceit,  the  buyer  purchases  at  his  peril.  In  the  case 
of  Chandler  v.  Lopez,!  it  was  determined  that  for  selling 
a  jewel,  which  was  affirmed  to  be  a  besoar  stone,  when 
it  was  not,  no  action  lay,  unless  the  Defendant  knew  it 
was  not  a  bezoar  dtene^  or  had  Wfu*ranted  it  to  be  one. 
And  in  Packinson  t?.  Lee:|:,  it  was  decided  that  a  fair,  mer- 
chantable price  did  not  raise  an  implied  warranty  ;  that 
if  there  be  no  wai'ranty,  and*  the  seller  seH  the  thing  such 
as  he  believes  it  tp  be^  witliout  fraud,  he  will  not  be  liable 
for  a  latent  defect  Lord  Coke  says,  "  that  by  the  civil 
**  law,  every  man  is  bound  to  warrant  the  thing  that  he  scl- 
**  leth,  albeit  there  be  no  express  warranty ;  but  the  common 
^'  law  bindetli  him  not,  unless  there  bo  a  warranty  in  deed 
^*  or  in  law."  And  Fitzhcrbert,  in  tbe  Nat.  Brev.  94,  c. 
says,  **  that  if  a  man  sell  wine  that  is  corniptcd,  or  a 
♦*  horse  tliat  is  diseased,  and  there  be  no  warrietnty,  it  is  at 
^*  the  buyer's  peril,  and  his  eyes  and  his  taste  ought  to  be  the 
^^  judg^  in  that  case."  It  appears  from. all  tl^e  .authorities, 
liiat  witiiAut  a  wacraBty  by  the.  seller, rw  fraud  on  his 
part,  the  buyer  must  stand  to  all  losses  aristiig  from  latent 
defects  i  and  a  contrary  rule  is  no  wiierc  laid  doA- n. — ^The 
principle,  on  which  the  common  law  proceeds,  being,  that 
the  purchaser  ought  to  appl}'  his  attention  to  tho^^  parti- 
calars  which  may  be  supposed  to  be  witiitn  the  reach  of 
his  observation  and  judghient,  and  the  vendor  to  commu- 
nicate those  particulars  d:nd  d^fect^  which  cannot  be  sup- 
posed to  be  immediately  witlun  the  reach  of  such  attention. 
The  purchaser  may  always  provide  against  bis  own  want 
of  vigilance  or  skill,  by  requiring  tlie  vendor  to  warrant 
Saying,  when  the  money  was  paid,  that  the  horse  was 
sound,  did  not  amount  t6  a  warranty  :  tb  rHake  an  afBr- 
mation  at  the  time  of  th^  ^^le,  a  warranty,  it  must  a]>pear 
by  evidence  to  be  so  int(^nded,  and  not  to  have  been  a  mere 

♦  2  Esp.  Rep.  572.  '    '  f  Crb.  Jac.  C  Fust.  ?^\^. 
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Mat,  1819.  matter  of  judgment  and  opinio]).*  Here  the  Plaintiir 
seemed  content  with  tiie  assertion  of  the  Defendant  as  to 
the  soundness  of  the  horse,  tliough  he  had  been  preyiously 
advised  ta  take  a  warranty.  If,  then,  the  Defendant  asser- 
ted only  what  he  believed,  and  the  contrary  does  not 
iq^pear  ;  and  the  Plaintiff  chose  to  run  the  risk  of  beii^ 
able  to  prove  that  the  Defendant  knew  of  the  unsoundoesSf 
when  he  migl^t  have  procured  an  indemnity,  with  <nr  with- 
out that  knowledge,  there  is  neither  hardship  nor  injustioe 
in  throwing  the  loss  on  him.  The  nonsuit  must,  therefoff«^ 
stand,  and  the  rule  for  a  new  trial  be  discharged. 


Charles  Stewart  1 

V  >From  Craven. 

Thomas  H.  Davis.  J 

The  Plaintiff  occa^ed  a  lot  in  the  town  of  Newbenw  »leMee  of  the 
Trustees  of  the  Newbem  Academy,  and  the  Defendant  being  Sheri^' 
of  Craven  County,  seiied  the  Plaintiff's  goods  by  distress  for  a  tax 
alleged  to  be  dne  upon  part  of  the  lot.  The  lot  was  granted  for  the 
use  of  the  Academy  before  the  reTolution.  It  does  not  adjoin  the  kt 
on  which  the  Academy  is  erected, — ^This  lot  is  not  exempted  from 
ta^s  by  the  act  of  1806^  ch.  3,  which  declares  that  '<  all  houses  and 
"  lots,  or  other  real  or  personal  estate  appertaining  thereto,  set  apart 
**  and  appropriated  to  divine  worship,  or  for  the  education  of  youtl^ 
«  ahall  be  exempted  from  all  taxes.*'    For 

It  was  the  design  of  this  act  to  exempt  horn  taxes  oaly  that  proper^ 
which  was  spedally  and  exclusively  set  apart  and  appropiiated  t» 
divine  worship  and  education,  and  directly  employed  for  either  of 
these  purposes  :  as  the  lot  on  which  the  Church  or  Academy  stands 
and  the  grounds  appurtenant,  if  employed  as  a  church-yard,  mimster's 
residence,  or  for  the  recreation  or  nourishment  of  youth. 

Tlus  was  an  action  of  trespass  for  taking  away  the 
Plaintiff's  goods*  The  Defendant  being  Sheriff  of'the 
County  of  Cravent  seized  the  said  goods  by  distress^  for 
a  tax  alleged  to  be  due  upon  part  of  a  lot  in  the  town  of 

^ dTenn Bep,  ST,  Carth.  90.  Salk. 210. 


Newbern^  oppigiied  )»y  the  ]?laiDt^  as  lessee  of  the  Ti*iis-  Hat,  1819. 
tees  of  the  New^eni  Academy.  The  T^^stecs  of  the  New- 
bera  Apademj  are  ^  corporatioB  created  by  law  for  the 
education  of  youths  ^d  the  lot  in  question  is  pai*t  of  funda 
granted  to  the  said  eor|ioratioii  before  the  revolutioflt  to 
enable  the  same  more  effectually  to  answer  the  ends  of  iti^ 
iifstitulien:  The  lot  does  not  adjoin  that  on  which  tlie 
Academy  itself  is  erected*  It  was  agreed^  thai;  if  the  Court 
should  be  of  opinion  that  the  premises  in  occupation  of  the 
Plaintiffs  w^re  liable  to  taxation,  judgment  sdiould  be  reu* 
dered  for  the  Pefendant ;  if  otherwise,  then  for  tiie  Plain- 
tiff, witli  six-pence  damages  and  cQsts^rr^Thc  case  was 
ordered  to  be  sent  to  this  Court ;  and 

Tatlob,  Chief-Justice,  delivered  tlie  opinion  of  the 
Court : 

It  is  contended  by  the  Plaintiff  that  the  lot  which  lie 
occupies  as  lessee  of  the  Trustees  of  the  Newbern  Academy, 
is  exempted  &'Qm.  taxation  by  the  words  of  the  act  of  1806, 
ch«  3.  The  tenth  section  of  the  act  is  in  these  words  ^ 
^'  all  houses  and  lots  or  otlier  real  or  personal  estate  ap- 
*^  pertaining  thereto,  set  apart  and  appropriated  to  divine 
^'  worship,  or  for  the  educationo  f  youth,  shall  be,  and  the 
<^  sam^  are  hi^rc^by  exempted  from  all  taxes  whatsoever." 
It  yiras  the  4<9ign  of  thus  law  to  exempt  from  taxes  only 
tliat  property^  which  ^as  {specially  and  exclusively  set 
aport  iind  appropriated  to  divine  worship  or  education, 
vtsA  directly  emplpyed  f<^r  either  of  t^eae  purposes ;  as  tlie 
I6t  on  which  aelmrchstaiHls,  whlcli  ^o^Id  include  tlie 
cbi|rch*yard,  ani  the  minister's  residence^  if  the  lattci-  be 
an  appurtenance  ta  the  principal  loti  or.^  Academy  and 
the  lot  on  which  ii  is  bgilt,  and  tlie  gituinds  appurtenaut 
to  it,  if  employed  jn  the  purpose?  of  ^qcation,  as  for  tlie 
residence  of  the  teacbersy  cpr  towai-ds  the  recreation  or  nou* 
mtakent  of  the^youth.  If  the  Academy  lot  and  its.  appur- 
tenances were  (oldy  whatever  Y'ould  pass  under  the  ntime 
of  an  ^ppurt^«|cf^  cfm^^rmikin  the  A|ir  scope  of  its 
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Mat,  1819.  exemption.    But  a  corporation  may  own,  and  in  point  of 

^^    fact,  some  do  own,  real  property,  which-  is  rented  out  for 

V.        sums  more  than  sufficient  to  meet  any  demands  arising 

^  Martin!^  from  the  objects  of  their  incorporation^^'ond  if  the  Legis- 
lature intended  to  exempt  aU  the  property  of  a  corporation 
from  taxation,  they  would  probably  have  used  words  of 
larger  compass  than  those  contained  in  this  law.  It  is 
most  clear,  that  if  tiie  trustees  were  to  grant  the  Academy 
lot,  the  lot  occupied  by  the  Plaintiff  would  not  pass  wttk 
it ;  because  it  does  not  appertain  to  tiie  lot  which  is  set 
apart  and  appropriated  for  the  education  of  youth**— The 
Defendant  is  entitled  to  judgments 


Joseph  Watt  1 

V.  V  From  Burke. 

James  Greenlee  and  Asa  Martin.  J 

Where,  upon  the  trial  of  a  State's  warrant  for  larceny,  the  Justice  records 
the  testimony  of  the  prosecutor,  the  person  prosecuted  may,  in  an  ac- 
tion for  a  malicious  prosecution,  give  such  parol  evidence  of  thb  testis 
mony,  as  is  consistent  with  the  written  statement,  and  tends  to  a  more 
exact  specification  of  the  thing  stolen. 

This  was  an  action  to  recover  damages  of 'Defendants 
for  having  maliciously  prosecuted  the  Plaintiff  for  larceny. 
Upon  the  return  of  the  State's  warrant  against  tiie  Plain- 
tiff,  before  a  Justice  of  the  Peace,  Asa  Martin,  one  of  the 
Defendants  in  this  action,  appeared  and  gave  evidence,  and 
his  evidence  was  reduced  to  writing  by  the  Justice,  and^ 
returned  to  Court  As  written,  it  stated,  that  about  the 
last  of  September,  1811,  Benjamin  Garrish  brought  to  hiin 
a  piece  of  a  band-that  belonged  to  a  hammer^haft  of  certain 
Iron  Works  that  had  been  destroyed  by  a  freshet :  that  be, 
the  witness,  made  scallop  iron  of  the  piece  of  band  for  Jo- 
seph Watt,  and  Garrish  said  he  brought  the  piece  of  band 
to  the  shop,  for  and  at  the  request  of  Joseph  Watt  Watt 
was  int>Becuted  for  stealing*  this  piece  of  iroo^  and  acquit^ 
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ted ;  and  then  instituted  this  soit.    Upon  the  trial,  a  mt-  ^^t*  l^^^- 
ness  was  admitted  by  the  Court,  to  prove,  that  before  the      ^^^ 
Justice,  Asa  Martin  swore,  that  the  iron  he  charged  Joseph        v. 
Watt  with  stealing,  was  the  front  hoop  of  a  hammer-shaft.     Martin. 
The  iutrpduction  of  this  evidence  was  objected  to,  on  the 
ground  that  the  testimony  given  by  Martin  before  the  Jus- 
tice,  had  been  reduced  to  writing  by  the  Justice,  and  that 
did  not  state  the  fact  as  sworn  to  by  the  witness.    There 
was  a  verdict  for  the  Plainti£f ;  and  a  rule  for  a  new  trial 
being  obtained,  on  the  ground  of  improper  evidence  having 
been  received  by  tlie  Court,  the  same  was  discharged,  and 
the  Defendants  appealed. 

Taylor,  Chief- Justice,  delivered  the  opinion  of  the 
Court : 

This  was  an  action  for  a  malicious  prosecution,  wherein 
a  verdict  was  found  for  the  Plaintiff,  and  upon  a  motion 
for  a  new  trial  being  overruled,  the  Defendants  appealed. 
The  ground  of  the  motion  was  the  admission  of  improper 
testimony  by  the  Court,  in  allowing  a  witness  to  prove, 
tiiat  on  the  trial  before  the  magistrate,  the  Defendant,  Mar- 
tin, stated,  that  the  iron  he  then  alluded  to,  was  tlie  front 
hoop  of  a  hammar-shaft ;  whereas,  the  statement  of  his 
evidence  returned  ty  the  magistrate  was,  tliat  Garrish 
brought  to  him  a  piece  of  a  band  that  belonged  to  the  ham- 
mer-shaft after  the  iron  works  were  destroyed.  The  ques- 
tion does  not  arise  in  tliis  case  whether  parol  evidence  is 
admissible  to  contradict  the  written  statement  by  the  ma- 
gistrate ;  for  the  evidence  received  is  entirely  consistent 
with  it,  and  tends  only  to  a  more  exact  specification  of  the 
iron  described  by  the  party.  A  piece  of  a  band  that  be- 
longed to  a  hammer-shaft,  may  be  the  front  hoop  of  the 
sTiaft ;  and  if  Mai-tin  did,  in  truth,  so  describe  it,  and  it 
became  necessary  on  the  trial  of  the  cause,  that  the  very 
description  he  gave,  should  be  repeated,  there  is  nothing  to 
forbid  such  evidence.  We,  therefore,  think  tlie  rule  for 
a  new  trial  should  be  discharged. 


Benjamin  Johnston  1 

r.  V  From  Iredell. 

William  Martin.  J 

In  an  action  for  a  tnaliciotts  proftecution,  tlie  dismissal  6f  a  State's  war- 
rant by  the  magistrate  who  tried  it,  is  prima  facie  evidence  of  the  want 
of  probable  cause ;  and  throws  upon  the  prosecutor  the  burthen  of 
proving  that  there  was  probable  cause. 

The  Plaintiff^  who  was  an  overseer  of  a  road,  sued  out 
&  warrant  against  the  Defendant,  who  was  one  of  the 
hands  attached  to  the  road,  for  the  penalty  given  by  the 
act  of  Assembly  against  delinquent  hands,  and  charged 
him  with  a  delinquency  ef  four  days.  This  delinquency 
the  Plaintiff  proved  by  his  own  oath,  and  recovered  a 
judgment  for  the  penalty.  The  Defendant  afterwards 
obtained  a  warrant  from  a  magistrate,  charging,  that  in 
his  belief  the  Plaintiff  had  sworn  falsely  against  him  upon 
the  ti'ial  of  the  warrant.  The  Plaintiff  was  arrested  and 
taken  before  two  magistrates  for  examination,  and  dis* 
missed  by  them,  after  hearing  the  evidence  of  the  prose- 
cutor and  another  witness.  The  Plaintiff  then  brought 
this  action  for  a  malicious  prosecution,  and,  upon  the  trial, 
proved  by  the  magisti*ate  who^issued  the  warrant,  that  the 
Defendant  when  he  obtained  it,  and  also  on  his  examina- 
tion, stated  that  the  Plaintiff  had  sworn  falsely  in  charg- 
ing liim  with  more  days  than  he  had  a  right  to  do.  The 
other  magistrate  proved,  that  the  Defendant  charged  the 
Plaintiff  Mith  swearing  falsely,  in  charging  him  with  four 
days'  failure,  when  the  Plaintiff  had  not  worked  four  days 
on  the  road.  Another  witness  proved  that  the  Defendant 
admitted  he  had  been  notified  to  work  on  the  road  for 
three  days  during  the  year,  but  that  the  Plaintiff  had 
sworn  to  more  days  than  he  had  a  right  to  charge  him 
witli.  Satisfactory  proof  was  given  that  the  Plaintiff  had 
worked  the  four  days  on  the  road.  The  presiding  Judge 
instructed  the  Jury,  that  tlie  dismissal  of  the  warrant  by 
the  magistrates,  was  no  evidence  of  tlie  want  of  probable 


Martin. 
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cause.  There  was  a  verdict  for  the  Defendant,  and  a  rule  Mat,  I8i9i 
for  a  new  trial  was  obtained  upon  the  ground  of  misdirec-    j^^ 
tion  by  the  Court    The  rule  was  dbcharged,  and^the      _v. 
Plaintiff  appealed. 

Tatxob,  Ckief^-JFusticey  delivered  the  opinion  of  the 
Court : 

It  is  well  settled  that  in  this  action  malice  and  tlie  want 
of  probable  cause  must  both  concur,  otherwise  the  action 
will  not  lie.  Malice  alone  is  not  sufficient;  because  a 
just  accusation  may  be  made  from  malicious  motives.  Nor 
is  the^want  of  probable  cause  alone  sufficient.  But  as 
malice  is  express  or  implied,  it  is  frequently  implied  ivom 
the  want  of  probable  cause.  Whether  there  be  probable 
cause  for  the  prosecution,  must  depend  on  all  the  circum- 
stances of  tlie  case ;  but  that  which  indicates  its  absence' 
most  strongly,  is  the  discharge  by  the  magistrates^  after 
a  full  and  fair  examination  of  the  evidence.  This  dis- 
charge proves  a  presumption  in  favor  of  the  Plaintiff's 
innocence ;  for,  until  it  took  place,  it  could  not  be  inferred 
that  the  charge  against  him  was  without  probable  cause. 
Uence  the  necessity  of  always  stating  in  the  declaration 
4hat  the  Plaintiff  had  been  discharged  from  the  prosecu- 
tion ;  and  when  that  is  proved,  as  it  always  must  be,  it 
certainly  amounts  to  prima  Jade  evidence  of  the  want  of 
probable  cause.  As  it  is  not  necessary  to  prove  express 
malice  in  this  action,  to  the  support  of  which,  implied  ma- 
lice is  sufficient,,  the  discharge  of  the  Plaintiff,  resulting 
from  tiie  absence  of  any  proof  of  his  guilt,  was  one  circum- 
stance from  which  that  implication  might  arise.  It  should 
have  been  staAed  to  .^e  Jiury,  as  prima  fade  evidence  o!^ 
the  want  of  probable  cause,  and  then  the  onus  of  proving 
the  existence  of  probable  cause,  would  have  been.,  thrown 
on  the  Defendant.  A  new  trial  is  therefore  awarded,  and 
upon  the  trial  of  the  cause,  the  Jury  ought  to  be  instructed, 
tl^t  the  dismissal  of  the  Plaintiff  by  the  m^igistratcs,  was 
prima  fade  evidence  of  the  want  of  probable  cause. 

Hh 
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Mat,  1819. 

Den  on  demise  ot  Aquilla  Oxley  1 

V.  >  Fi-om  Bertie. 

Mizle  and  others.  J 

Ih  an  tction  nguiiit  an  Executor,  the  Jiuy  find  tbttt  he  bu  folly  tdminis- 
tered.  A  scire  fadeu  issues  against  the  devisees,  to  shew  cause  why 
tlifs  Plaintiff  shall  not  have  judgment  of  execution  against  the  lands  de- 
vised. This  tci.fa.  is  rettirned  ••executed"  generally.  The  devisees 
plead  to  the  wt./i.  and  a  collateral  isstte  is  made  up  hfttween  them 
and  the  executor,  to-wit«  "whether  the  Qxeeotor  has  fully  administer- 
ed ?"  This  issue  is  found  in  Cavoor  of  the  executor,  and  the  Plaintiff 
has  judgment  of  execution  agaiqbt  the  lands  devised.  The  execution 
is  levied  upon  lands  in  the  hands  of  one  of  the  devisees  who  was  a 
ininor,  and  has  no  guardian,  and  who  appeared  knd  made  defence  to 
.  the  id.  fa.  hy  attorney,  and  not  by  guanlian. '  The  lands  are  sold  and 
purchased  by  a  stranger.    His  title  is  good  i  foTf 

Whatever  irregularity  there  may  be  in  the  judgment,  it  is  the  act  of  a 
Court  of  competent  jurisdiction,  unreversed  and  in  force  when  the  sale 
was  made. 

The  execution  gave  the  Sheilff  wMo^  to  leD,  and  though  the  jodg- 
iqent  wet^  afterwards  feveroed,  or  set  aaidei  the  titled  an  intermediate 
purchaser  at  the  Sheriif 's  sale,  shall  not  be  prejudiced. 

.The  same  principle  applies  to  an  error  in  the  execudon,  the  regularity  of 
which  cannot  be  questioned  in  all  action  ag:unst  a  purchaser  at  a  She- 
riff's sale. 

Aq  execution  issuing  a^tr  a  year  and  a  dsy,  ia  oaly  voidaUe  at  t|ie  instance 
of  the  party,  against  whom  it  issues. 

If  a  writ  be  not  void,  however  irregular  it  may  be,  the  purchaser,  being  a 
stranger,  will  gain  a  title  under  the  Sheriff's  sale. 

On  tiie  trial  of  this  ejectment^-  the  lessor  of  tbe  Plaintiff 
claimed  litle  to  the  lands  in  question,  as  devisee  of  John 
Chtlej,  his  father.  The  Defendants  claimed  title  niul^  a 
deed  executed  by  the  Slieriff  of  Bertie  |  to  support  whldl 
cmd  they  produced  tbe  irecerd  of  the  Comity  Court  of 
Bertie,  from  which  it  appeared  that  one  Stephen  McDowell 
had  brought  an  action  of  assumpsit  againrt  the  executor  of 
John  Oxley,  on  the  trial  of  which,  the  Jury  found  that  tbe 
Defendant's  testator  did  assume,  and  they  testosed  dami^ 
ges :  they  further  found  that  tiie  Defendant  had  ftiliy  ad* 
ministered^  and  had  not  assets  of  Ihs  testator  to  sl^ttefy  any 
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part  of  the  damf«es  of  the  PUintifl;  Hie  Plaintiflf  thea  Mat,  1819; 
sued  out  1^  mrefams  ^;iilMrt  the  devisees  of  the  testator^  ^'^^^ 
^  whom  the  le^gor  of  the  preaont  Plaintiff  was  one^  to  die  w  «. 
cause  why  he  ahpuld  fiot  have  jodgtaent  of  execution 
against  the  laiida  devisedf  This  mnfi$das  was  returned 
bj  the  Sheriff  ^*  executed/'  generally.  The  devisees  ap« 
jpeared  by  an  attorn^  of  the  Cottrt»  and  pleaded  to  th^ 
9tvr€faim$9  *'  that  the  execntor  had  assets  to  airijsfy  the  da- 
*^  mages  recovered  by  the  Plaintiffi»''  And  issoe  was  made 
up  between  the  devisees  and  executor,  to  try  whether  the 
executor  had  fully  administerML  This  issue  was  fiavnd  in 
favor  of  the  executor  i  wJierelipon  Ae  Court  gaire  judgment 
of  execution  against  the  lands  devised  for  fte  damages  and 
cost  AfierifacUu  was  issued,  and  the  lands  in  the  hajids 
*  of  the  present  lessor  of  the  Plsiutiffy  were  levied  on  and 
sold  by  the  Sheriff.  The  Defendants  claim  under  the  deed 
which  the  Sheriff  made  in  pursuance  of  this  sale. 

The  lessor  of  the  Plaintiff  then  proved,  tliat  during  all 
these  proceedings  he  was  a  minor,  under  the  age  of  twenty- 
one  years,  and  had  no  guardian.  The  record  shewed,  that 
to  the  scire  facias  he  appeared  and  nc^ade  defence  by  attor- 
ney, and  not  by  guardian ;  that  the  scire  facias  issued 
against  him,  and  was  served  09  him,  as  a  person  of  full  age. 

On  this  statement  of  fkcts,  the  presiding  Judge  directed 
the  Jury  to  find  for  the  defendant  A  rule  for  a  new  trial 
was  obtained  on  a  ground  of  misdirection  by  the  Court. 
Tlds  nile  was  discharged,  aad  the  lessor  of  the,  Plaintiff 
a^^ealed.  '^ 

Tati^a,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

Whatever  iiicegularitj  there  may  be  in  the  judgment  on, 
which  the  execution  issued,  it  was.  th^  act  of  a  Court  of 
competent  jurisdiction,  and  was  unrever^sed  and  in  force, 
wheiip  the  fale  was  made  to  the  Oefendant.  The  execution 
gwe  t|ie  Sberjjff  full  authmity  to  sell,  and  though  tlie  judg- 
ment should  be  afterwards  reversed  or  set  aside,  yet  the 
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Rodman 

V, 


Mat^  1819.  title  of  an  intermediate  purchaser  at  a  Sheriflfs  sale,'  can* 
not  be  pre^odiced.  <<  The  sale  shall  standi  otherwise  none 
**  will  buy  any  thing  upon  execution*'^  Mamning's  ease,  8 
Co.  The  same  principle  applies  to  an  error  in  liie  execu- 
tion, the>  regularity  of  wticb,  it  has  been  held,  could  not 
be  questioned  in  an  action  of  ejectment  against  a  purchaser 
under  a  Sheriff's  sale.  And  an  execution  issuing  after  h 
year  and  a  day,  without  a  revival  of  the  judgment  by  idre 
facias f  is  only  voidable  at  the  instance  of  the  party  against 
whom  it  issues.*  If  the  writ  be  not  void,  however  irregu- 
ka*  it  may  be,  the  purchaser  will  gain  a  title  under  the 
Shmff's  sale*!  The  law  on  this  point  is  considered  to  be 
settled ;  and  the  Court  are  of  opinion,  that  the  instructions 
of  the  Judge  to  the  Jury  were  entirely  correct.  The  rule 
ibr  a  new  trial  must  be  discharged. 


WUUam  W.  Rodman  1 

V.  >  From  Halifax. 

Henry  Austin.      J 

Under  the  act  establishing  th/e  9iipreme  GauTt^  ft  Judge  of  that  Coott 
cannot  award  a  Writ  of  Certiorari  in  vacation.  Application  for  the 
Writ  must  be  made  to  the  Court. 

The  statement  of  a  case  by  the  presiding  Judg^,  if  not  certified  or  refer- 
red to  in  the  transcript,  as  part  of  Ae  record,  cannot  be  taken  notice  of 
by  this  Court :  and  tliis  Court,  upon  a  view  of  the  record,  must  pro* 
nounce  the  same  judgment  that  the  Court  below  ought  to  have  pro- 
nounced. 

'William  W.  Rodman  exhibited  to  the  honorable  John 
Hall,  one  of  the  Judges  of  this  Courts  in  vacation^  an  affi- 
davit complaining  of  a  certain  judgment  rendered  against 
him  in  the  Superior  Court  of  Law  for  Halifhx  County^  at 
the  instance  of  Henry  Austin,  and  stating  the  facts  upon 
which  his  complaint  was  founded.  He  prayed  for  a  Writ 
of  Certiorari,  to  have  the  case  brought  up  to  this  Court 

*  8  John.  361.  13  Id.  97.         tlVe8.195.  1  Maul^dc  Selwyn,  4^5. 
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His  honor  doubted  whether,  under  the  act  of  Assembly  Mat,  1819. 
establishing  this  Court,  a  Judge  in  vacation  was  authorised  JTT 
to  award  a  Writ  of  Certiorari :  he  however,  did  award  it,  r. 
with  a  view  of  having  the  opinion  of  the  Court  upon  the  -*^'*^"- 
question.  Upon  tlie  i*etum  of  the  Writ,  the  Court  after 
consideration,  were  of  opinion  that  applications  for  Writs 
of  Certiorari  must  be  made  to  the  Court ;  and  tliereupon 
the  affidavit  of  Rodman  being  read,  a  motion  was  made  on 
his  behalf,  that  a  Writ  of  Certiorari  be  awarded  :  and  it 
was  agreed,  in  considering  this  motion,  the  Court  might 
look  into  the  record  which  had  been  certified  to  this 
Court  by  thfe  Clerk  of  the  Superior  Court  of  Law  for 
Halifax,  and  if  they  should  be  of  opinion,  upon  an  inspec- 
tion of  the  record,  that  they  could  not  grant  to  Rodman 
a  new  trial,  the  motion  for  the  Writ  should  be  disallowed. 
Accompanying  the  transcript  of  the  record,  was  a  statement 
of  the  case,  signed  by  the  Judge  who  tried  the  cause  :  but 
it  was  not  certified  as  a  part  of  the  record,  nor  referred  to 
in  the  transcript*  It  was  therefore  contended,  on  behalf  oi 
Austin,  that  it  formed  no  part  of  the  record  referrred  to 
this  Court,  and  that  this  Court,  under  the  act  establishing 
it,  could  look  to  notliing  but  the  transcript  of  the  record 
certified  by  the  Clerk  of  Halifax  Superior  Court ;  and 
this  being  examined,  it  shewed  tiie  writ,  declaration,  pro- 
ceedings in  the  case  np  to  final  judgment,  and  a  motion 
for  a  new  trial,  which  was  disallowed.  It  contained  no 
statement  of  the  case,  to  enable  this  Court  to  decide  whe- 
ther the  opinion  of  the  Judge  who  tried  it,  upon  the  seve- 
ral points  stated  in  Rodman's  aflidavit,  was  correct  or  not. 

Henderson,  Judge,  delivered  the  opinion  of  the  Coui-t : 

This  is  a  motion  for  a  Certiorari,  grounded  on  the 
papers  returned  to  th^  present  term  between  the  same  parties. 
Those  papers. are  the  Plaintlfi'^s  affidavit,  the  recoi*d  of  a 
suit  in  Halifax  Supwior  Court,  between  Austin  Plaintiff, 
and  Rodm^  Defendant,  with  a,  statement  of  the  presiding 
Judge.    From  a  view  of  thjese  papei*s^  we  ai*e  of  opinion. 
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Mat,  1819i  Uiat  a  Certiorari  should  not  issue ;  for  it  would  be  entirely 

^^^^    useless.    The  record  does  not  exhibit  those  grounds  of 

V.        complaint  stated  ia  the  affidavit,  and  we  must,  upon  a  view 

Fulgham.  ^^  .^^  pronounce  the  same  jndgm^it  that  was  pronounced 
in  the  Court  below,  whatever  might  be  our  opinion  if  the 
Judge^s  statement  formed  a  part  of  the  case.*— But  so  far 
from  its  being  entered  on  the  record,  it  is  not  evem 
referred  to  ;  and  we  cannot  perceive  how  we  can  incorpo- 
rate it  witb^  or  make  it  a  part  of  the  case.  It  might  pos- 
sibly be  made  at  the  time  the  cause  was  tried,  or  it  might 
have  been  made  a  month  afterwards.  It  would^  therefore, 
be  vain  and  useless  to  issue  the  writ-r-The  motion  must 
be  disallowed. 


Bobcrt  Fellow     1 

T.  VFi'om  Wayne- 

Anthony  Fulgham.  J 

Petition  filed  under  the  act  of  1809,  cb.  15,  to  recover  dunages  of  tb# 
owner  of  a  mill,  for  overflowing  the  PUintiff 'a  landa.  Pending  the 
petition  the  Defendant  dies,  and  a  scire  facias  issuea  to  his  heirs  to 
make  them  parties.    Scire  facias  dismissed ;  for 

The  act  does  not  direct  them  to  be  made  paitiet  i  and  by  the  oomsaoa 
law,  the  heir  U  in  no  case  liable  for  the  tort  of  his  aAceator. 

/The  act  of  1805,  eh.  8,  provides  against  the  abatement  of  actions  brought 
for  an  injury  done  to  real  property,  where  the  Defendant  dies  .-  but 
the  revival  must  be  by  the  representatives. 

Executors  and  Administratora  act  in  atiire  droits  and  maintaia  the  rights  of 
their  testators  and  intestatea  :  but  an  heir,  who  enters  ob  the  death  oC 
his  ancestor,  becomes  seised  in  his  own  demesne,  and  doea  not  chim 
to  hold  the  land  in  right  of  another. 

The  Plaintiff  aied  his  petition  in  the  Co«nty  Coart  of 
Wayne,  under  the  act  of  1609,  di.  15,  to  recorer  daioa|;es 
for  the  overflowing  of  his  lands.  Tlie  Defendant  appealed' 
from  the  judgment  of  the  County  Court,  and  pending  tlie 
suit  in  the  Superior  Court,  he  died...-*The  Plaintiff  aved 
out  a  9dre  fadas  against  his  heirs,  to  make  them  pailfces  f 


«•  a 
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and  a  question  arcMie  whether  the  heirs  or  the  refresenta-  M4t,  1819. 
tives  of  the  deceased  should  be  made  parties.    The  Court     yvxQ^t 
dismissed  the  scire  fadoB,  and  the  Plaintiff  aljppealed.  v. 


FulgfhABt. 


TATX0B9  Chief-Justice^  delivered  the  opinion  of  the 
Court: 

This  is  a  proceeding  by  petition  under  tiie  act  of  1809, 
ch.  ]  5,  to  recover  damages  against  the  owner  of  a  mill  for 
an  injury  done  to  the  Plfuntiff's  land*  Upon  the  death  of 
the  Defendant,  a  scire  fadas  was  issued  to  his  heirs  to 
njtake  them  parties,  and  the  question  presented  for  decision 
is,  whether  the  suit  can  be  revived  against  the  heirs* 
Upon  principle,  it  is  clear  that  the  suit  cannot  be  carried  on 
against  the  heirs*  For,  by  the  common  law,  the  .heir  is  in 
no  case  liable  for  the  tort  of  his  ancestor.  The  act  of 
18059  ch*  8,  would  operate  to  prevent  the  abatement  of  an 
action  brought  for  an  injury  done  to  real  {n^perty,  where 
the  Die&ndant  died  :  but  then  it  mast  be  revived  against 
tlie  representatives.  The  act  under  which  this  proceeding 
is  instituted,  gives  a  remedy  of  a  peculiar  kind,  unknown 
to  the  common  law,  and  is  exclusive  of  the  remedy  by 
ac^M,  in  all  cases  where  the  damages  assessed  by  the 
Jury  are  less  than  ten  pounds*  It  may  be  just  and  con- 
venient to  make  the  heir  pay  tlie  damages  during  the 
period  he  received  bendit  from  the  mill ;  but  it  cannot  bo 
done  without  a  legislative  enactment,  which  is  not  less 
necessary  in  this  case  than  in  the  various  others,  by  whicli 
particular  actions  have  been  witliheld  from  abatement.  Bnt 
because  provision  has  been  made  in  some  cases  that  execu- 
tors and  administrators  may  prosecute  or  defend  certain 
actions,  which  survive  tiie  daith  of  the  party  $  or  because 
the  action  of  ejectment  may  be  revived  against  the  heirs 
or  devisees  of  the  Defendant,  the  Couii;  is  not  at  liberty 
to  j;proKioance  that  the  petition  in  this  case  should  be 
revived  against  the  heirs*  Executors  and  administrators 
act  in  avire  draitf  and  maintain  the  rights  of  their  testators 
and  intestates  :  but  an  heir  \vho  enters  on  the  death  of  his 
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Hat,  1819.  ancestor^  becomeB  seised  in  his  own, demesne^  and  does 

p^^"^     not  claim  to  hold  the  land  in  right  of  another*,    And  when- 

i>.        ever  a  statute  does  not  authorise  heirs  to  prosecute  or 

defend  a  petition,  prosecuted  by  or  against  their  ancestor, 

it  is  clear  that  they  can  have  no  right  to  do  so. — ^The 

scire  facias  must  be  dismissed. 


Joseph  and  William  Peace  1 

,      V.  >  From  Wake. 

William  Jones.  J 

A  gBnushee  summaDed  upon  an  attacbme^  staled  that  the  debtpi^had 
executed  to  him  certain  deeds  of  trust  for  real  and  personal  property^ 
to  secure  three  of  liis  creditors ;  which  property  was  sold  at  public 
sale  upon  a  credit,  the  purchasers  giving"  notes  negotiable  at  the  State 
Bank.  That  the  sums  secured  by  the  deeds  of  trust  had  been  dis- 
charged by  a  like  amount  out  of  the  proceeds  of  the  nle,  ieanag'  a 
ijhrplus  of  1»!208  dollars  20  cents,  for  which  A.  B.  had  given  two  notea 
payable  to  C.  D.  who  had  indoraed  them  in  blank.  A.  B.  was  alsa 
summoned  as  a  g'arnishee,  and  declared  his  willing'ncss  to  pay  the 
money  on  the  notes.  The  Plaintiffs  in  attachment  are  entitled  to  hare 
judgment  of  condemnation  of  this  money ;  fot^ 

If  the  garnishee  had  received  the  surplus  in  money,  ^e  jupppseaof  tiie 
trust  deeds  being  satisfied,  it  would  have  been  money  received  to  the 
use  oitiie  debtor, and  miglit by  him  have  been  recovered  hi  indebitatus 
assitmpsit. 

The  law  19  the  same,  whether  the  surplus  be  in  money  or  in  notes ,  andf, 
upon  a  refusal  to  deliver  the  latter, the  debtor  would  b*  Mititlod  to  an 
action  of  trover. 

The/ittaciiment  law  makes  notes  not  yejt  due,  whether  given  for.moQey 
or  specific  articles,  subject  to  that  process.  And  it  is  no  objection  that 
the  notes  are  given  for  the  purchase  of  property  In  which  the  dehtor 
had  only  an  equitable  interest 

Whether  the  property  be  liable  to  execution,  is  not  the  cntiexion  tO(4Bi> 
termine  whether  it  be  attachable,  otherwise  the  attachaent  law  .couli 
not  operate  upon  bonds  and  simple  contract  debts,  &c« 

4s  soon  as  tlie  purposes  of  the  trust  deeds  were  satisfied,  there  was  but 
one  equity  remaining,  and  that  was  in  the  debtor,  whose  rigM  to  the 
money,  had  it  been  received,  could  have  been  enforced  at  law.    . . 

The  Plaintiffs  were  creditors  of  tlie  Defendant  hy  spe- 
cially to  tiie  amoimt  of  S363  87^  and  sued  out  an  original 
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attachment  against  his  effects,  which  was  levied  upon  sun-  ^^^^^  i^^*^- 
dry  articles^  and  Peter  Browne,  Esq.  was  summoned  as 
garnishee.  The  substance  of  his  garnishment,  upon 
which  the  questions  submitted  to  this  Court  arose,  was, 
that  prior  to  liis  being  summoned  as  garnishee,  Jones 
had  executed  to  him  certain  deeds  of  trust,  for  real  and 
personal  property,  to  secure  three  of  Jones's  creditors  ^ 
which  property  was  sold  at  public  sale  upon  a  credit  of 
three  and  six  months,  the  purchasers  giving  notes  negotia- 
ble at  the  State  Bank.  That  the  sums  secured  by  tlio 
deeds  of  trust  had  been  discharged^  by  a  like  amount  out 
of  the  proceeds  of  the  sale,  leaving  a  surplus  of  jS  i  ,208  20, 
for  which  B.  Cannon  gave  two  notes  payable  to  W.  Bo- 
gers,  who  had  indorsed  the  same  in  blanks  that  he  had  no 
beneficial  claim  upon  the  property  of  Jones,  nor  did  lie 
believe  that  the  creditors,  for  whose  benefit  the  deed  had 
been  taken,  had*  But  he  submitted  to  the  Court,  whether 
any  process  from  a  Court  qf  Law  could  affect  the  equita- 
ble interest  wliich  Jones  had  in  the  personal  propeiiiy  con- 
tained in  the  deed ;  and  whether  tlie  two  negotiable  notes 
were  liable  to  the  Plaintiff's  demand,  al(hough  they  were 
taken  for  tiie  balance  of  the  Defendant's  equitable  interest 
in  certain  real  estates,  inasmuch  as  that  balance,  in  virtue 
of  a  prior  equity,  had  been  converted  into  p<H*sonal  pro- 
perty. The  questions  arising  on  Mr.  Browne's  garnish- 
menl^  were  referred  to  this  Coui't,  and 

Tatiar,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

If  Mr.  Browne  had  received  the  surplus  in  money,  the 
purposes  of  the  trust  deeds  having  been  executed  and  ex- 
tinguished, it  would  have  been  so  much  money  received  to 
the  use  of  Jones,  and  might  have  been  recovered  by  him  in 
indebitatus  assumpsit;  the  law  in  such  ca^^e,  implying  a 
promise  to  pay.  For  the  quality  of  every  such  trust  is* 
that  what  remains  after  paying  the  creditors,  belongs  to 
the  assignor.    And  although  the  usual  remedy  against  a 
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Mat,  1819.  tioistee,  for  a  misapplication  of  the  trust  fund,  is  by  a  bill 

in  equity,  yet  at  law,  an  action  of  assumpsit  will  lie*"*  The 

law  must  be  tlie  same,  whether  the  surplus  be  in  money  or 

/         joncs.      .^  notes,  and  upon  a  refusal  to  deliver  the  latter,  Jones 

would  be  entitled  to  an  action  of  trover  ;f  for  the  garnish* 
ment  proves  that  the  notes  belonged  to  him.  It  seems  to 
be  a  better  criterion,  whether  property  be  liable  to  attach- 
ment, to  ascertain  what  would  be  the  rights  of  the  Defend- 
ant in  the  attachment  against  the  garnishee,  than  to  en- 
quire, wliether  the  property  would  be  liable  to  an  execution 
against  the  Defendant.  For  the  attachment  law  mak^s 
FiOtcs  not  yet  due,  whether  given  for  money  or  specific  arti- 
cles, subject  to  tliat  process  ;  which  tilings  clearly  cannot 
be  taken  in  execution.  But,  if  the  property  being  liable 
to  execution,  w^ere  a  test  of  its  being  attachable,  it  would 
hold  good  in  this  case,  as  to  all  the  property  in  the  garni- 
shee's hands,  which  was  not  necessary  to  satisfy  the  cre- 
ditors; and  if  a  levy  had  been  made  by  a  creditor  of 
Jones's  upon  the  property,  before  the  sale,  the  surplus, 
after  paying  the  trust  creditors,  would  have  belonged  to 
such  judgment  creditor.  So  that  the  first  doubt  suggested 
in  the  garnishment,  seems  to  be  answered  by  the  act  of 
1812,  ch.  14,  making  trust  property,  real  and  personal, 
liable  to  execution.  The  other  suggestion  admits  of  the 
same  answer.  The  real  propeiiy  is  converted  into  per- 
sonal, in  virtue  of  &  prior  equity,  only  so  far  as  the  trust 
creditors  had  a  lien  upon  the  property.  To  the  extent  of 
their  debts  the  equity  was  prior ;  but  when  that  object  was 
accomplished,  there  was  but  one  equity  remaining,  and 
liiat  was  in  Jones,  whose  right  to  tlie  money,  had  it  been 
received,  was  of  that  kind,  which,  it  has  been  shewn,  a 
Court  of  Law  would  have  enforced. 

Considering,  then,  tlie  general  scope  and  spirit  of  the 
attachment  law,  the  property  which  it  renders  liable  to  the 
pi*ocess,  ^^  estate  and  effects,"  and  how  easy  it  would  be 
for  an  absconding  debtor  to  evade  its  provisions,  by  suf- 

♦  5  Term  Rep.  601.  Willes  405.  f  Salk.  130, 282. 
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fering  his  property  to  be  sold  under  a  tru^  deed,  for  ncgo-  m^'«'>  1819. 

tiable  securities,  the  Court  are  of  opinion,  that  judgment 

should  be  rendered  for  the  Plaintiffs  on  the  garnishments 

of  Mr.  Browne  and  Mr.  Cannon  ;*  more  especially  as  all 

the  parties  concerned  are  befoi*e  the  Court,  and  the  drawer 

of  the  notes  declares,  in  his  garnishment,  his  willingness 

to  pay  the  money. 

This  view  of  the  case  is  taken  from  the  garnishments 
alone ;  but  from  the  parties  concerned  in  this  transaction, 
it  is  fair  to  presume,  not  only  that  the  deed  of  trust  was 
drawn  in  tlie  usual,  but  in  the  best  form.  That  form  is, 
to  insert  a  covenant  upon  the  part  of  the  trustee,  to  ixstorc 
to  the  cestui  que  trust  tiie  surplus  remaining  after  the  pay- 
ment of  debts ,-  in  which  case  Jones  would  have  had  an  in- 
disputable legal  remedy. 

*  Note— R.  Cannon  was  also  summoned  as  a  garnishee  in  this  case, 
and  in  his  garnishment  declared  his  willingness  to  pay  the  money  on  the 
notes. 


■A 
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Mat,  1819. 

Den  on  demise  of  Hattan  &  Wife  &  others  1       -p 

Arthur  Dew.  J  Edgecombe. 

An  execution  issued  from  Februaxy  term  1807,  on  a  judgment  recovcFed 
in  the  County  Court,  and  was  returnable  to  May  term  following^.  Tlie 
execution  was  continued,  and  by  virtue  of  the  one  which  issued  from 
May  term  1808,  the  same  being  on  the  9th  May,  and  made  returnable  to 
August  term  following,  the  land  in  dispute  was  levied  on  and  sold,  and 
the  lessor  of  the  Plaintiff  became  the  purchaser.  Judgment  was  recover- 
ed against  the  same  Defendant  before  a  Justice  of  the  Peace,  and  the 
execution  which  issued  thereon  was  levied  by  a  Constable  prior  to  the 
levy  made  of  the  first  execution  by  the  Sheriff.  The  order  of  sale  was 
made  by  the  County  Court  at  August  term  1809.  A  vindiiiom  expoiuu 
was  issued,  by  virtue  of  which  the  land  was  sold,  and  the  Defendant 
became  the  purchaser.  The  deed  to  the  lessor  of  the  Plaintiff  recited 
that  the  sale,  under  which  he  claimed,  was  made  by  virtue  of  the  exe- 
cution which  issued  from  February  term  of  the  County  Court  1807 ; 
whereas  in  truth,  it  was  not  made  until  27th  July  1808.  The  PlamtifT 
is  entitled  to  recover  the  lands  :  for, 

1.  The  hen  created  by  the  teste  of  the  execution,  which  issued  on  the 
9th  May  1808,  was  not  destroyed  by  the  levy  afterwards  made  by  the 

"  constable  ;  particularly  as  tliere  was  no  sale  under  that  levy  until  a  levy 
and  sale  under  the  first  execution. 

2.  The  erroneous  recital  in  the  deed  to  the  lessor  of  the  Plaintiff,  does 
not  affect  the  operation  of  the  deed.  The  recital  is  not  an  essential 
part  of  the  deed  ;  its  vl9^  is  only  to  explain  more  fully  the  intention  of 
the  parties,  or  to  serve  as  a  reference  in  the  future  investigation  of  the 
title.    It  affirms  no  fact,  and  can  never  amount  to  an  estoppel. 

The  execution  gave  the  Sheriff  authority  to  sell,  and  although  his  power 
be  incorrectly  set  forth  in  the  deed,  yet  the  deed  is  good. 

And  it  would  seem  that  the  Sheriff  may  be  admitted  a  witness  to  prove 
the  mistake,  that  he  sold  under  the  execution  of  1808,  and  not  under 
that  of  Februaiy  1807. 

This  case  was  sent  up  to  this  Court  upon  the  following 
special  verdict,  to-wit : 

*'  A  judgment  was  obtained  against  Hattan,  in  Nash  County  Court,  at 
'*  February  Sessions,  1807.  FiXecution  issued  thereon,  and  was  returned 
"  to  May,  1807,  without  any  levy  having  been  made.  A  second  issued, 
^*  tested  May,  and  returnable  to  August  term,  1807,  oa  which  was  a  re- 
"  turn,  «*  Rec'd  Clerk's  and  Sheriff's  fees"— And  the  execution  dh-ected 
<<  to  the  Sheriff  of  Edgecombe,  teirted  the  second  Monday  of  May,  1808^ 
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-*  and  returnable  on  the  second  Monday  in  August  following,  was  issued,  Mat,  1819. 

*'  and  returned  with  the  following  indorsement,  "  Rcc'd  40«.  in  part  of 

**  this  judgment,  by  sale  of  land ;  no  more  property  to  be  found  in  my 

**  County** — ^The  Sheriff  levied  the  last  mentioned  execution  on  the  8th 

«  or  9th  of  June,  1808,  and  sold  by  virtue  of  it  on  the  2rth  July  following, 

**  the  land  in  question,  when  Coleman,  one  of  the  lessors  of  the  Plaintiff, 

'*  became  the  purchaser,  and  the  Sheriff  executed  to  him  a  deed.    But 

**  the  deed  recites  that  the  sale  was  made  by  virtue  of  an  execution  issued 

*<  from  Naali  County  Court,  tested  the  second  Monday  of  Febniary,  180r. 

**  Hattan  acquired  his  interest  in  the  land  by  marrying  his  wife,  and  his 

«( marriage  took  place  between  the  time  of  the  judgment  rendered,  and 

« the  issuing  of  the  exeoution  on  the  second  Monday  of  May,  1808.    This 

**  is  the  title  set  up  by  the  lessors  of  the  Plaintiff. 

'  '<  As  to  the  title  set  up  by  the  Defendant,  the  Jury  find,  that  on 

*^  the  13th  day  of  May,  1808,  a  judgment  was  obtained,  and  execution 

«( inued  thereon,  against  the  goods  and  chattels,  lands  and  tenements,  of 

**  Hattan.    A  Constable,  to  whom  it  was  directed,  levied  it  eight  or  ten 

<*  days  before  the  sitting  of  Edgecombe  County  Court,  and  returned  it  to 

**  that  Court.    It  was  entered  on  the  appearance  docket,  at  August  term, 

**  1808,  and  continued  until  August  term,  1809,  when  an  order  of  sale 

*'  was  made,  and  an  execution  tested  the  fourth  Monday  of  August,  1809, 

**  and  seturaable  to  November  tenn  following,  was  issued,  under  which 

*<  the  land  waa  sold,  and  the  Defendant  became  the  purchaser.    The  De- 

**  fendant  ie  in  possession ;  and  if,  upon  this  finding,  the  law  be  in  favor  of 

«( the  lessors  of  the  Plaintiff,  the  Jury  find  the  Defendant  g^ty,  and 

"  assess  his  damages  to  six-pence  and  costs :  If  the  law  be  for  the  Defcn- 

**  dant,  they  find  lum  not  guilty.'* 

Upon  the  triai^  the  Sheriff  was  admitted  as  a  witness^  to 
prove  fliat  lie  levied  the  execution  which  issued  on  the 
second  Monday  of  May^  iSOS,  on  the  8th  or  9th  of  June 
following,  and  sold  tiie  land  in  question,  hy  virtue  of  that 
execution,  on  the  STth  July.  And  upon  his  evidence,  tiie 
Jury  found  these  facts,  as  stated  in  the  special  verdict. 

Upon  this  case,  the  Court  were  divided  in  opinion. 
Chief-Justice  Taylor  and  Judge  Henderson  being  of  opi-  , 
nion,  t!iat  judgment  should  be  rendered  for  tlic  Plaintiff : 
and  Judge  Hall  being  of  opinion,  that  judgment  should  be 
rendered  for  tiie  Defendant 

Tatlor,  Cbic^Jugtice. — ^The  first  execution  against 
Hattan  issued  from  February  term  1807,  of  Nash  County 
Court,  where  the  judgment  waa  rendered :  but  the  levy 
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Mat,  1819.  ^as  made  on  the  third  execution^  which  bore  teste  the 
second  Monday  in  May,  1808,  and  the  Jury  have  found, 
upon  the  evidence  of  the  Sheriff,  that  the  levy  was  actually 
made  on  the  8th  or  9th  of  June  following.  The  Sheriff's 
deed,  howei^r,  recites  that  the  sale  was  made  by  virtue  of 
the  first  execution ;  and  as  this  recital  is  erroneous,  the 
question  is.  Whether  the  deed  shall  operate  to  convey  the 
land  to  the  purchaser,  Coleman  ?  If  a  recital  were  an 
essential  part  of  a  deed,  or  if  the  land  were  conveyed  ac- 
cording to  the  recital  thus  erroneotisly  stating  the  levy, 
there  would  be  some  ground  for  tlie  objection  to  rest  upon. 
But  the  use  of  it  is  only  to  explain  more  fully  the  intention 
of  the  parties,  or  to  serve  as  a  reference  in  the  future  inves- 
tigation of  the  title.  It  affirms  no  fact,  and  never  amounts 
to  an  estoppel.* 

If  ene  recite  a  former  lease  to  have  been  made  on  such 
a  day  to  J  S,  and  then  make  a  new  lease,  to  begin  after  the 
end  of  the  former  lease,  and  mistake  the  date  of  the  old 
lease,  in  this  case,  the  deed  is  good,  notwithstanding  the 
mistake*!  If,  indeed,  the  property  be  described  in  the 
effective  words  of  the  conveyance,  only  according  to  the 
false  description  given  of  it  in  the  recital,  it  will  pass  by 
the  deed,  as  appears  by  the  following  case.  If  I  grant  to 
J  S,  ail  the  lands  in  Bolt  which  I  purchased  from  J  D,  or 
which  came  to  me  by  descent  from  J  D  ;  or,  I  give  all  my 
goods  to  J  S,  which  I  have  as  executor  of  J  D,  and,  in 
trutJi,  I  have  no  such  lands  or  goods,  but  I  had  them  by 
some  other  means,  or  of  some  other  person,  in  these  cases> 
and  by  this  mistake,  the  deed  is  void.  But  if  I  grant  to 
J  S,  all  my  lands  in  Dalit  by  name,  as  White  acre,  whidi  I 
purchased  of  J  D,  and  in  truth,  I  purchased  them  of  ano- 
tlier,  in  this  case,  this  mistake  will  not  hurt  the  deed.{: 
As,  then,  it  appears  in  this  case,  that  the  Sheriff  was  duly 
authorised  to  make  the  sale,  although  his  power  is  incor* 
rectly  set  forth  in  the  deed,  a  majority  of  the  Court  are  of 

♦  Coke  Lit.  352,  b.  Finch.  Uw.  33,    f  I>y«  ^5t  160,    4=  Dyer  50, 87, 376. 
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opinion,  the  law  arising  on  the  special  verdipt  is  in  fafor  ^^^>  ^819. 
of  the  Plaintiff.  Hattan 


Haix,  Judge. — ^The  lien  created  by  the  teste  of  the  writ 
of  execution,  which  issued  on  the  9th  May^  1808,  cannot 
be  destroyed  by  the  levy  afterwards  made  by  the  Consta- 
ble, particularly  as  there  was  no  sale  under  tiiat  levy  until 
a  levy  and  sale  under  the  execution  which  first  issued.  In 
England,  it  is  said,  that  if  the  Sheriff  execute  the  writ  last 
delivered  to  him,  before  the  first,  he  shall  be  answerable 
himself  for  the  debt  due  to  the  Plaintiff  in  tlic  first  execu- 
tion. And  of  this  he  has  no  right  to  complain  ;  because, 
as  all  executions  are  delivered  to  him,  he  may  know  which 
to  execute  first :  But  in  this  State  it  is  otherwise.  The 
Sheriff  and  Constables  of  a  County,  have  each  a  riglit,  in 
many  cases,  to  levy  and  sell  the  same  property ;  and  it 
would  not  do  to  say,  that  one  officer,  executing  a  younger 
execution  before  an  elder,  in  the  hands  of  anotlier  officer^ 
whether  he  knew  of  it  or  not,  should  be  liable  to  the  Plain- 
tiff in  the  first  Whether  purchasers  under  the  younger 
execution  would  be  protected,  or  whether  the  lien  created 
from  the  teste  of  the  first  would  subject  property  so  sold, 
it  is  not  necessary  to  decide ;  because  the  property  was 
hei-e  first  sold  under  tiie  execution  that  first  issued.  It  is 
said,  that  the  reason  of  altering  the  law  in  England  by  the 
statute  of  frauds,  in  making  the  lien  commence  from  the 
delivery,  and  not  from  the  teste  of  the  writ,  was  on  account 
of  purchasers  claiming  property  bonajide  purchased  under 
younger  executions,  when  there  were  older  ones,  the  lien 
whereof  reached  back  to  their  teste.*  If  this  were  the  case, 
and  the  law  has  not  been  altered  with  us,  it  would  scem^ 
that  such  purchasers  would  be  obliged  to  yield  to  such  lien, 
particularly  when  the  two  executions  are  in  the  hands  of 
different  officers,  as  in  this  case,  and  no  remedy  can  be  iiad 
against  them.  As  to  the  first  part  of  the  case,  my  opinion 
is  in  favor  of  the  Plaintiff. 

•  1  Term  Rep.  731. 


r. 
Dew. 


Dew. 


£64  CASES   ABGUED  AlfD  BETERMIS^ED   IK  THE 

Mat,  1819.  As  to  the  ofher  question,  my  opini^i  difiers  from  that 
Hattan  ^^  ^^  brethren,  and  I  will  briefly  assign  the  reasons 
V.  which  support  my  opinion.  It  is  enacted  by  the  27.  Hen. 
8,  ch.  16,  sec.  1,  <'  that  no  lands  or  hereditaments  shall 
*^  pass,  whereby  any  estate  of  inheritance  or  freehold  shall 
'^  be  made,  by  reason  of  any  bargain  and  sale,  except  the 
^^  bargain  and  sale  be  made  by  writing  and  enrolled."  It 
is  also  enacted  by  our  act  of  1715,  ch.  38,  sec.  5,  that  no 
conveyance  of  lands  shall  be  good  and  available  in  law, 
unless  the  same  be  acknowledged  or  pi*oved,  and  regis- 
tered ;  and  that  all  deeds  so  done  and  executed  shall  be 
valid  and  pass  estates  in  lands,  &c.  Here  it  appears  that 
lands  cannot  pass  from  one  person  to  another  without 
writing ;  and  it  is  expected  that  every  one  can  shew  a 
written  title  to  land  of  which  he  is  the  proprietor.  It  is 
true,  tiiat  the  Legislature  have  taken  away  the  remedy  of 
claimants,  where  they  have  not  asserted  their  claims 
within  the  time  prescribed  by  law,  and  vested  tiie  title  in 
those  who  during  that  time  have  been  in  quiet  possession. 
But  these  acts  do  not  interfere  witii  the  requisite,  that 
tities  to  land  must  be  in  writing  ;  and  where  there  is  no 
possession  relied  upon,  there  must  be  no  chasm  in  those 
titles  ;  there  must  be  no  link  wanting. — ^Now  tiie  Plain- 
tiff does  not  depend  upon  possession  for  a  title.  Does  he 
shew  a  written  one  i  He  shews  a  deed  from  the  Sheriff, 
in  which  the  Sheriff  sets  forth  the  authority  he  had  for 
executing  it,  to- wit,  an  execution  bearing  date  the  second 
Monday  of  February,  1807.  Were  that  execution  shewn, 
and  the  judgment  on  which  it  issued,  the  Plaintiff's  titie 
would  rest  as  far  as  it  could  upon  written  evidence.  But 
"^t  is  admitted  that  the  land  was  not  sold  under  that  execu- 
tion ;  yet  parol  testimony  is  admitted  to  shew  that  it  was 
sold  under  anotiier  execution.  This  is  not  only  connect- 
ing the  deed  and  execution  by  parol  testimony,  but* 
expressly  contradicting  the  very  deed  under  which  the 
Plaintiff  claims,  and  to  which  he  is  a  partj.  If  this  be 
allowable,  who  can  find  out  in  whom  tiUe  to  land  is,  by 


^ 
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searching  records  ?    It  is  true  it  appears,  from  the  test!-  Mat,  1819. 
mony  adduced,  that  the  land  was  sold  under  another  execu-   ^  waiker 
tion  issuing  from  the  same-judgment.    But  if  that  can  be         x- 
shewn,  why  not  go  a  step  further,  and  shew  that  it  was  executors. 
sold  under  an  execution  issuing  from  another  judgment 
between  different  parties  \    Would  not  this  give  rise  to 
much  confusion  and  inconvenience  ?    Were  this  allowable^ 
titles  to  land  would  in  a  great  measure  depend  upon  pai-ol 
testimony.     Is  there  any  necessity  for  this  \    Would  it 
not  be  an  easy  tiling  truly  to  recite  the  execution  under 
which  the  land  was  sold  ?     I  doubt  not,  it  was  done  in 
the  present  instance  through  mistake  \  this  may  be  the 
case  again  ;  but  that  is  no  reason  for  adopting  a  rule  that 
would  give  rise  to  so  much  uncertainty  and  inconvenience. 


John  Moseley  Walker,  Sarah  Jane  Walk-" 
er  and  Eliza  H.  Walker,  infants,  by 
their  next  friend,  Carleton  Walker,       |  « 

Hanson  Kelly,  William  Watts  Jones  and  |  New-Hanover. 
John  D.  Toomer,  Executors  of  the  last  i 
will  of  John  Walker,  deceased.  J 

Testator  bequeaths  ten  negroes  to  A,  seven  negroes  to  B,  and  seven  to  C. 
After  making  his  will,  he  sold  all  his  negroes,  and  died  possessed  of  a 
laT*g«  estate.  The  legatees  apply  to  the  Court  of  Equity  to  order  the 
executors  to  lay  out  so  much  of  the  estate  as  may  be  necessary  to  pur- 
chase negroes  to  make  good  the  legacies.  The  Court  will  order  tlie 
executors  to  make  good  the  legacies. 

Pending  the  suit,  a  compromise  is  made  between  the  executors  and  the 
next  friend  of  the  legatees  (who  are  minors)  relative  to  the  negroes, 
in  which  it  is  agreed  that  the  value  of  the  negroes,  as  found  by  the 
master,  shall  be  piud  to  the  guardian  of  the  legatees.  This  compro- 
mbe  being  satisfactory  to  the  Court,  is  confirmed. 

The  bill  charged,  that  John  Walker,  late  of  the  county 
of  New-Hanover,  departed  this  life  some  time  in  the  year 
181$^  having  made  and  published  his  last  will^  of  which 
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May,  1819.  he  appointed  Hanson  Kelly,  William  Watts  Jones  and 

c  Walker  ^^^^^  ^'  Toomcr,  executors,  who  proved  the  will  in  the 

V.         Court  of  Picas  and  Quarter  Sessioas  for  New  Hanover 

J  Walker*8 

cxecutore.  county,  and  undertook  the  burthen  of  executing  the  same ; 
that  the  testator  bequeathed  to  the  Complainant,  John  M. 
Walker,  ten  negroes  and  fourteen  shares  in  the  capital 
c)tock  of  the  Bank  of  Cape  Fear ;  to  the  Complainant, 
Sarah  Jane  Walker,  seven  negix>es  and  fourteen  shares  of 
stock  in  the  said  Bank;  and  to  the  Complainant,  Eliza 
H.  Walker,  seven  negroes  and  twenty-one  shai'es  of  stock 
in  the  said  Bank ;  that  the  Complainants  had  requested 
the  Defendants  to  deliver  over  the  legacies  to  their  guar- 
dian, and  the  Defendants  had  refused  to  do  so,  without  the 
direction  of  the  Court,  saying  that  tlie  testator,  after 
making  his  will,  had  disjioscd  of  all  his  negroes,  and  they 
did  not  think  themselves  safe  in  laying  out  the  monies 
belonging  to  the  estate  in  the  purchase  of  other  negroes 
for  the  Complainants,  until  the  sum  so  to  be  laid  out 
should  be  designate^d  by  the  Court  The  bill  prayed  for 
such  relief  as  the  Court  might  think  the  Complainants 
entitled  to. 

The  answer  of  the  Defendants  admitted  the  facts  as 
charged  in  the  bilU  and  submitted  to  such  decree  as  the 
Court  might  make  in  the  premises.  An  account  of  the 
value  of  the  negroes  bequeathed  to  Complainants,  and  an 
account  of  the  dividends  which  had  accrued  and  been  de- 
clared upon  the  bank  stock,  were  taken  by  the  Master; 
and  the  case  was  sent  to  this  Court  for  a  final  decree. 

By  the  Court. — ^This  cause  coming  on  to  be  heard, 
the  substance  of  the  Complainants'  bill  appeared  to  be,  that 
John  Walker  died  some  time  in  the  year  1813,  having 
made  a  last  will  and  testament,  of  which  he  appointed  the 
Defendants  executors,  who  proved  the  will,  and  took  upon 
themselves  the  burthen  of  the  execution  thereof.  That  by 
the  said  will  he  bequeathed  to  the  Complaittant,  John  M. 
Walker,  ten  negroes  and  fourteen  shares  in  the  capital 
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stock  of  liie  Bank  of  Cape-Fear ;  to  the  Complainanty  Sa-  ^i^^,  1819. 
rah  Jane  Walker,  seven  Negroes  and  fourteen  shares  in  the  ^  M"'alkcr 
caiiital  stock  of  the  Bank  of  Cape-Fear ;  and  to  the  Com-  r. 
plainanty  Elisa  Henrietta  Walker,  seven  negroes  and  cxecutow."* 
t%entjr-one  shares  in  the  capital  stock  of  the  Bank  of  Cape- 
Fear  :  and  the  scope  of  the  Complainants'  bill  is,  that  the 
sum  to  be  expended  by  tlie  executoi*s  aforesaid  in  the  pur- 
chase of  negroes  to  fulfil  the  aforesaid  legacies,  shall  i}e 
ascertained  by  Uie  Court,  and  that  the  Complainants  may 
be  relieved.  Whereto  the  Defendants,  by  their  answer^ 
say,  that  they  admit  they  were  appointed  executors  of  the 
last  will  of  the  said  John  Walker,  and  qualified  as  sucli, 
and  that  the  legacies  bequeathed  thereby  to  the  Complain- 
ants are  truly  set  forth  by  their  bilL  That  the  said  John 
Walker,  after  making  his  said  will,  sold  and  conveyed  all 
ihe  negroes  he  owned.  That  by  the  said  will,  tliey  were 
dinscted  to  retain  the  said  legacies  until  the  County  Court 
ehoald  appoint  a  gnardian  to  Complainants,  and  take  a 
hrond  with  security  for  the  performance  of  the  trust  ^  and 
they  submit  to  tlie  Court  whether  it  were  not  the  intention 
of  the  testator  that  the  guardian  should  be  apix)inted  by 
tiie  County  Court  of  New-Hanover,  and  whether  tlic  Com- 
plainants be  entitled  to  any,  and, « if  any,  to  what  sum  of 
money  in  lien  of  the  negroes  aforesaid :  and  the  repoi*t  of 
the  Clerk  and  Master  in  Equity  for  the  count}'  of  New- 
Hanover  being  read,  by  which  it  appeal's  that  the  negi*oes 
bequeathed  to  the  Complainants  were  at  the  time  of  the 
death  of  the  testator  of  the  value  of  7,920  dollars ;  and 
that  on  the  6tli  day  of  April,  1818,  they  were  of  the  value 
of  10,693  dollars ;  and  th^t,  from  the  death  of  the  testator 
to  the  6tli  day  of  April  afoi-esaid,  the  bank  stock  bequeath- 
ed to  the  Complainants,  had  produced  in  dividends  and 
benus  tiie  sum  of  2,1  or  dollars. 

The  Court  do  ordor,  adjudge  and  decree,  tiiat  upon  the 
performance  by  Carleton  Walker,  Esquii'e,  (who,  it  ap- 
l^ars  to  the  satisfaction  Of  the  Court,  hath  been  a|q)ointed 
guardian  to  the  Complainants  by  the  Court  of  Pleas  and 
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Mat,  1819.  Quarter  Sessions  for  the  county  of  Cumberland,)  of  the 
c.  Walker  "^^^^'^  hereinafter  required  of  him  to  be  performed,  the 
V.         Defendants  do  transfer  to  the  Complainants,  John  M. 
executors?  talker  and  Sarah  Jane  Walker,  each  fourteen  shares 
in  the  capital  stock  of  the  Bank  of  Cape-Fear,  and  to 
tlie   complainant  Eliza    Henrietta  Walker,    twenty -one 
shai'es  in   the  capital  stock    of   the '  said  Bank  :    and 
do  |>a^  over  to  the  guai*dian  for  the  benefit  of  the  com* 
plainants,  the  afoi*esaid  sum  of  2,107  dollars,  being  the 
dividends  and  bonus  which  have  been  declared  and  have 
accrued  on  tlie  afoi*eHaid  stock  up  to  the  date  of  the  Mas- 
tci'\s  report ;  which  sum  will  belong  to  the  complainants  in 
the  following  proportions,  to-wit,  to  John  M.  Walker 
foui*tcen  forty-ninth  pails  thereof,  to  Sarah  Jane  Walker» 
fourteen  forty-ninth  parts,  and  to  Eliza  Henrietta  Walker 
twenty-one  forty-ninth  parts  :  and  that  the  Defendants 
account  with  the  said  guaitlian  for  the  dividends  accrued 
,  on  tlie  said  bank  stock  since  the  date  of  the  Master's 

report  aforesaid,  and  pay  the  same  over  to  the  said  guar- 
dian, to  be  by  him  laid  out  for  the  benefit  of  the  complain- 
ants, according  to  the  same  proportions. 

And  it  further  appearing  to  the  satisfaction  of  the  Courts 
tliat  a  compromise  hath  been  made  between  the  complain- 
ants, acting  by  their  father  and  next  firiend,  the  aforesaid 
Carleton  Walker,  and  the  Defendants,  relative  to  the 
legacies  of  negroes  bequeathed  to  the  complainants,  which 
compromise  appears  to  the  Court  to  be  reasonable,  the 
Court  do  therefore,  according  to  the  terms  of  the  said  com- 
promise, further  order,  adjudge  and  decree,  that  upon  the 
performance  by  the  said  Carleton  Walker  of  the  requisi- 
tions aforesaid,  and  upon  the  assent  of  John  Walker,  the 
residuary  legatee,  being  signified  in  WTiting  and  filed  in 
the  office  of  the  Clerk  and  Master  of  the  County  of  New- 
Hanover,  or  without  such  assent,  at  the  election  of  the 
Defendants,  they  do  further  pay  over  to  the  said  Guar- 
dian, for  the  benefit  of  the  complainants,  in  satisfaction  oi 
the  legacies  of  negroes  bequeathed  to  them  respectively. 


J.  Walker's 
executors. 
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the  sum  of  nine  thousand  dollars,  to  be  divided  among  1)ie  ^^t»  1819. 
complainants  in  the  following  proportions,  to-wit,  to  John  J"  T  ,7^ 
M.  Walker,  ten  twenty-fourth  parts  thereof,  and  to  Sarah        v. 
7ane  Walker  and  Eliza  Henrietta  Walker  each,  seven 
twenty-fourth  parts  thereof. 

And  it  appearing  to  the  Court,  that  the  penalty  of  the 
bond  entered  into  by  the  said  Carleton  Walker,  as  guar- 
dian to  the  complainants,  is  not  more  than  sufficient  for  the 
security  of  John  M.  Walker,  it  is  fuiHier  ordered,  that  no 
transfer  of  the  aforesaid  Stock  or  payment  of  the  afore- 
said sums  of  money  belonging  to  Sarah  Jane  Walker,  or 
£liza  Henrietta  Walker,  be  made  to  their  said  guardian^ 
before  he  shall  have  entered  into  two  other  bonds,  each 
in  the  sum  of  ten  thousand  dollars,  with  such  security  as 
may  be  approved  by  the  Court  of  Pleas  and  Quarter  Ses- 
sions for  the  County  of  Cumberland,  conditioned  for  the 
proper  discharge  of  his  office  of  guardian. 


ZTi)  CAifiS  ARGUED  AUD  DBTKRMINfiB   VS  THE 

Mat,  1819. 

John  H.  Howard  1 

t?.  I  iProm  Craven. 

Edward  Pasteur  and  Jonathan  Price.  J 

The  Defendant  being  arrested  upon  a  ca,  sa,  and  in  custody  of  the  She- 
riff, executed  to  tlie  Sheriff  a  bond,  with  two  sureties  thereto,  condi- 
tioned for  bis  keeping  within  the  rules  of  the  prison,  until  he  should 
be  legally  discharged  therefrom.  Wliilst  he  was  thus  within  tlie  rules 
of  the  piison,  a  capUu  ad  respondendum  was  issued  against  him,  and  he 
was  thereon  arrested  and  put  into  close  jail.  He  tliereupon  noticed 
the  Plaintiffs  in  each  case,  of  his  intention  to  take  the  oath  of  insolvency, 
and  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors.  On  the 
day  appointed,  he  took  the  oath,  t\*as  discharged  by  the  Judge,  and 
went  at  large  out  of  the  limits  of  the  rules  of  the  prison.  Motion  for 
judgment  against  the  sureties  in  tlie  bond  for  his  keeping  within  the 
rules  of  the  prison,  disallowed ;  for. 

His  going  out  of  tlie  limits  of  the  rules,  after  he  was  discharged  as  an 
insolvent  debtor,  was  lawful,  although  he  was  m  cJoie  jail  at  the  instance 
of  another  creditor.  The  order  of  liberation  estends  to  discharge  him 
from  all  imprisonment  fir  debt. 

'i'he  act  of  1773,  recognizes  two  kinds  of  imprisonment,  the  one,  close  Jaii, 
the  other,  tlie  rules  of  tlie  prison,  as  directed  by  the  act  of  1741.  The 
word  close  used  in  this  act  refers  to  the  personal  situation  of  the  appli- 
cant,  as  a  pre-requisite  for  taking  the  oath ;  but  is  omitted  in  that  pai% 
wliich  directs  his  dischai-ge  ;  and  pre-supposes  there  may  be  othexs, 
who  hold  liim  in  confinement,  by  directing  them  to  be  notified. 

The  Plaintiff  obtained  a  judgment  against  Minor  Hun- 
tington, at  September  term,  1815,  of  Craven  County  Court, 
for  70/.  4s.  lOd.  and  costs :  whereon  a  ca.  sa.  duly  issued,  and 
was  executed  on  the  Defendant  on  the  25th  of  Sept.  1815. 
The  Defendai^^  being  then  in  custody  on  tlie  said  ca.  so.  on 
the  day  and  year  aforesaid,  executed  to  the  Sheiiff,  in  pro- 
per form,  a  bond,  with  the  present  Defendants,  Edward 
Pasteur  and  Jonathan  Price,  sureties  thereto,  conditioned 
for  the  said  Huntington  keeping  within  the  rules  of  the 
prison,  until  he  should  be  duly  and  legally  discharged 
therefrom.  On  the  first  of  September,  1817,  a  writ  of  ca- 
pias  ad  respondendnmf  at  the  instance  of  Thomas  M'Clin, 
and  returnable  to  Craven  County  Court,  was  executed  on 
the  said  Huntington  ;  who  was  on  that  day,  put  into  the 
walls  of  the  prison,  and  there  remained  in  close  confine- 
ment, until  the  15th  of  October  following.    While  the  De- 


r 


'    SVFltCME   COURT  01*  NOBTH-CIBOXIKA.  271 

fendant  was  thus  within  the  walls  of  the  prison*  lie  duly  Mat,  i819. 
notified  M'Lin,  and  also  the  present  PlaintilTy  of  his  inten-     Howard 
tion  to  take  the  benefit  of  Uie  act  for  the  relief  of  insolvent         v. 
debtors;  and  on  the  said  13th  October,  ISIT,  before  his      pHci^'^' 
honor  Judge  Daniel,  took  the  ordinary  oath  of  insolvency, 
and  was  ordered  to  be  discharged  from  imprisonment 

After  these  proceedings,  and  before  the  notice  of  the 
present  motion,  Huntington  voluntarily  went  beyond  the 
limits  of  the  rub?s  of  the  prison  ;  and  the  Plaintiff  there- 
upon moved  for  execution  against  his  said  sureties,  the 
present  Defendants*  Their  bond  had  been  duly  assigned 
to  the  Plaintiff  by  the  Sheriff.  On  this  case,  the  Couii;  below 
adjudged,  that  an  execution  should  issue,  as  prayed  for  by 
thePlaintiff;  frxun  which  judgment  the  Defendants  appealed. 

Il£XD£R80N,  Judge,  delivered  Ij^e  opiQion  of  the  Coiu't : 

This  case  depends  on  the  operation  of  the  words  '^  dwll 
be  immediately  set  at  liberty f^'  in  the  first  section  of  the  act 
of  1773  :  that  is,  whether  where  a  debtor  is  confined  in 
close  jail  under  one  process,  and  has  taken  the  bounds  un- 
der another,  such  order  of  liberation,  as  has  been  made  in 
this  case,  extends  to  discharge  him  from  the  bounds  of  the 
prison.  And  it  is  argued  that  it  does  not,  because  a  pri- 
soner of  the  latter  description  is  not  entitled  to  the  benefit 
of  that  section  of  the  act,  for  that  section  extends  to  tliosc. 
only  who  are  in  close  jail.  It  does  not  follow  that  because 
none  but  a  close  prisoner  can  be  permitted  to  take  the  oatli 
of  insolvency,  that  the  liberation  should  exteiul  to  such 
only.  It  extends  to  all  impmonm^ent  for  debt.  None  but 
close  prisoners  can  take  the  oath ;  for  the  close  con- 
finement is  required  as  a  teste  of  the  truth  of  the  oatit,  and 
perhaps  as  a  judgment  for  the  imprudence  of  going  in  debt, 
beyond  the  ability  to  pay.  Yet,  when  it  is  undergone,  at 
the  instance  of  any  one,  all  those  who  have  evidenced  a 
.  like  disposition  to  coerce  payment  by  imprisonment,  are 
alike  affected.  The  words  of  the  act,  as  well  as  its  spirit, 
seem  to  require  this  construction.  The  Sheriff,  when  he 
produces  the  body  of  the  dditor^  is  required  to  produce  a 
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Mat,  1819.  Hgt  of  the  pi*ocess,  &(%  by  which  he  holds  him  in  confine- 
Howard  ^^"^  He  is  to  be  set  at  liberty,  not  only  from  close  im- 
V.  prisonment,  but  generally ;  that  is,  as  we  consider  it,  from 
Price.  ^U  imprisonment  for  debt.  And  the  third  section,  by  us- 
ing the  woi*ds  "  in  prison,^*  omitting  the  word  "  close," 
shews  that  the  Legislature  recognized  two  kinds  of  impri- 
sonment, the  one  close  Jail,  that  is,  the  walls  of  the  jail^ 
and  the  other,  the  rules  of  tlie  prison,  as  directed  by  the  act 
of  1741  :  which  word  "  close,"  refers  personally  to  the 
situation  of  the  applicant,  as  a  pre-requisite  for  taking  the 
oatii ;  but  is  omitted  in  that  part  which  directs  his  dis- 
charge ;  and  pre-supposes  that  there  may  be  others  who 
hold  him  in  confinement,  by  directing  them  to  be  notified* 
Besides,  what  can  tliis  creditor  complain  off  If  close  jail 
be  re(][uired  as  a  teste  and  punishment,  it  has  already  been 
undergone  in  the  same  manner,  and  for  the  same  time,  that 
it  would  have  been  undergone,  if  the  bounds,  as  to  him,  had 
not  been  taken.  He  has  the  same  opportunity  of  ofierin^ 
opposing  evidence,  and  of  cross-examination ;  for  he  is  to 
be  notified.  And  we  cannot  perceive  that  his  situation  is 
in  any  way  different  as  to  the  coercive  powers  of  impri- 
sonment, than  if  the  debtor  had  remained  in  close  jaiL 
For  the  same  thing  is  effected  by  another  creditor  in  the 
same  jail,  and  during  the  same  period  of  time.  If  the  De- 
fendant be  discharged  in  law  from  the  imprisonment  in 
this  case,  the  bond  which  was  taken  to  secure  the  creditor 
against  an  escape,  is  also  discharged.  For  tiie  law  directs 
its  officer,  at  the  instance  of  the  creditor,  to  confine  the 
debtor ;  and  the  law  directs  its  olBicer  to  discharge  liim. 
Of  course,  all  means  taken  to  that  e^d,  to-wit,  the  con- 
finement, must  cease,  when  that  end  ceases  to  exist.  But 
we  cannot  distinguish  tiiis  case  from  that  of  Burton  and 
Dickens,  decided  at  tiiis  term  :  For  that  which  will  pre- 
vent an  arrest,  will  justify  a  discharge  ;  and  the  debtor 
who  takes  the  40&  oath,  stands  in  the  same  situation  as  to 
the  bill  of  rights,  with  the  debtor  who  surrenders  up  his 
property  under  the  third  section  of  the  act  of  1773.  Let 
judgment  be  entered  for  the  Defendants. 
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Mat,  1819. 

Joshua  Bell  *) 

V.  >  From  Edgecombe. 

Noah  Beemen  and  others.  J 

A,  being  in  want  of  money,  bonowed  200  dolkrs  fW>m  6,  ftnd  to  secure 
the  re«pftyment  thereof,  placed  in  the  hands  of  B  a  negro  slave,  upon  a 
parol  agreement,  that  upon  the  re-payment  of  the  money  the  negro 
should  be  re-delivered.  B  sold  the  neg^  to  C,  who  took  possession 
and  held  the  negro  for  nine  years.  A  filed  liis  bill  against  B  and  C  to 
redeem  the  negro.  C  pleaded  that  he  was  a  purchaser  for  a  valuable 
consideration  without  notice ;  and  in  his  answer  relied  upon  the  length 
of  time  he  had  had  the  negro  in  his  possession.  His  plea  was  found 
by  the  Juiy  to  be  true.    Bill  dismissed  as  to  C ;  for, 

1.  His  plea  shall  avail  him. 

Z  His  long  adverse  possession  shall  also  avail  him.  Equity  will  not  take 
frpm  him  any  defence  or  protection,  which  would  avail  him  at  law. 
Here,  his  adverse  possession  for  more  than  three  years,  is  a  good  de« 
fence  at  law,  under  the  plea  of  the  statute  of  limitations. 

And  it  is  no  answer  to  this  objection,  that  the  Defendant  has  not  pleaded 
the  statute.  It  is  only  in  those  cases  where  Courts  of  Equi^  and 
Courts  of  Law  exercise  concurrent  jurisdiction,  that,  in  this  Court,  tlie 
statute  can  be  relied  on  as  a  positive  bar,  for  equity  follows  the  law, 
and  the  rights  of  the  parties  ahall  be  the  same  in  both  Courts 

Where  this  Court  has  exclusive  jurisdiction,  equity  will  respect  tnttCf  and 
frequently  decides  in  analogy  to  the  statute  of  limitations.  In  this 
case,  the  Defendant  has  exposed  his  situation,  and  the  Court  perceives 
that  he  has  a  good  defence  at  law,  which  he  may  use  ^vnth  a  safe  con- 
science, and  wiB  not  therefore  interfere. 

This  was  a  bill  brought  to  redeem  a  negro  slave.  The 
bill  charged  that.  Frederick  Bell,  father  of  the  Complain- 
ant, being  in  want  of  money  in  the  year  1801,  obtained 
two  hundred  dollars  on  loan  from  Thomas  Goff,  and  to 
secure  the  re-payment  thereof,  placed  in  the  hands  of  Goff 
a  negro  slave  named  Peter,  upon  a  parol  agreement,  that 
upon  re-payment  of  the  sum  so  borrowed,  the  said  negro 
should  be  returned  to  Bell,  and  that  until  that  time  Goff 
should  keep  him  and  have  the  benefit  of  his  labour  in  lieu 
of  interest.  That  in  1803,  Bell  died,  having  made  and 
published  his  last  will,  which  was  duly  admitted  to  pro- 
bate in  Edgecombe  County  Courts  and  Sally  Bell  one  of 

LI 
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Mat,  1819.  the  Defendants,  qualified  as  Executrix  thereof.  That  the 
g^y  testator  bequeathed  the  negro  slave  Peter  to  the  Com-.. 
V.  plainant,  upon  condition  fliat  he  would  redeem  hira.  That 
^^°'^'  soon  after  the  death  of  Frederick  Bell,  Complainant,  ten* 
dered  to  GoiF  Ihe  sum  borrowed,  when  he  was  informed 
by  Goff  that  he  had  sold  the  negro  to  Noah  Beeman,  who, 
at  the  time  of  the  purchase,  was  told  by  him,  that  he  held 
the  negro  in  pledge  for  the  sum  aforesaid.  That  Goff 
requested  Complainant  to  pay  him  the  money,  promising 
to  procure  the  negro  within  a  short  time  ;  that  Complain- 
ant refused  to  pay  until  the  negro  should  be  delivered, 
whereupon  Goff  promised  that  be  would  in  a  short  time 
procure  him,  and  bring  him  to  Complainant.  That  partly 
from  a  hope  that  Goff  would  keep  his  promise,  and  partly 
from  the  straitness  of  his  circumstances.  Complainant 
had  forborne  to  take  any  steps  to  coerce  the  delivery  of 
the  negro  :  That  the  yearly  value  of  the  negro's  labour 
was  worth  much  more  than  the  interest  of  the  money. 
The  bill  prayed  p^>cess  against  Sally  Bell,  the  Executrix, 
and  against  Goff  and  Beeman ;  that  Goff  and  Beeman 
might  submit  to  an  an  account,  and  that  Beeman  be  decreed 
to  deliver  up  the  negro. 

The  bill  was  taken  pro  confesso,  and  set  down  to  be  heard 
ex  parte  as  against  them. 

Beeman  put  in  a  plea  and  answer.  As  to  so  much  of 
the  bill  as  sought  a  discovery  from  him  of  the  manner  in 
which  Goff  became  possessed  of  or  entitled  to  the  negro, 
and  as  to  his  being  pledged  by  bill  to  Goff  for  the  re-pay- 
ment of  two  hundred  dollars,  and  as  to  the  tender  made 
to  Goff,  and  his  promise  to  return  the  negro,  the  annual 
hire  and  value  of  the  negro,  he  pleaded,  that  on  the  nine- 
teenth day  of  February,  A.  D.  1803,  Goff  being  in  posses- 
sion of  the  negro,  and  claiming  him  as  his  own,  he.  Bee* 
man,  purchased  said  negro  from  Goff  for  the  sum  of  two 
hundred  and  thirty  dollars,  which  he  then  paid  to  Gofi^ 
who  delivered  the  negro  to  him,  and  made  to  him  a  bill  of 
sale,  which  he  was  ready  to  produce  when  required*  And 
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that  at  the  time  he  so  purchased  and  paid  for  the  said  Mat,  1819. 
negro,  he  had  no  notice  of  Complainant's  claim,  nor  of    ^^Tj"^ 
any  claim  to  the  negro  other  than  that  of  Goff's.    AU        v. 
which  matters  he  averred  and  pleaded  in  bar  of  Complain*    ^^^'^^"- 
ant's  bill,  and  a*aved  judgment  of  the  Court  whether,  &c. 

As  to  so  much  of  the  bill  as  he  did  not  plead  to,  he 
answered,  that  he  purchased  the  negro  of  Goff  on  the  19th 
day  of  February,  A.  D.  1803,  for  the  sum  of  two  hundred 
and  thirty  dollars,  which  he  paid  to  Goff,  and  took  from 
him  a  bill  of  sale ;  and  that  he  had  been  in  quiet  posses- 
sion of  the  negro  from  that  time  up  to  the  filing  of  the  bill. 
That  when  he  so  purchased  and  paid  for  the  negro,  he  had 
no  notice  that  Complainant  or  any  other  person  had  any 
claim  to  him ;  that  the  negro  was  about  eight  years  old 
when  he  purchased  him,  and  at  the  time  of  putting  in  his 
answer,  about  twenty-one. 

The  bill  was  filed  in  1818.  And  the  parties  having 
taken  testimony,  and  the  cause  being  set  for  hearing,  cer- 
tain issues  were  submitted  to  a  Jury ;  who  found  ^<  that 
'<  the  testator  did,  about  the  year  1802,  pledge  the  negro 
<^  slave  in  question  to  the  Defeaidant,  Goff,  until  he,  Goff, 
^^  should  repay  the  sum  of  two  hundred  dollars  then  bor- 
'^  rowed^  and  that  the  testator  died  on  the  17th  February, 
*^  1803.  That  on  the  19th  February,  1803,  Goff  sold  the 
^^  said  negro  to  the  Defendant,  Beeman,  who  then  had  no 
'^  notice  of  the  pledge  by  the  testator  to  Goff;  and  that 
^  tiie  Defendant^  Beeman,  had  been  in  uninterrupted  pos- 
^'  session  from  the  time  of  the  purchase,  without  demand, 
'<  until  January,  1816,  when  the  Complainant  tendered 
*^  four  hundred  and  ninety  dollars  in  bank  bills,  and  de- 
'^  manded  the  slave,  which  was  refused  to  be  delivered  up. 
^  They  further  found,  that  in  1806,  Complainant  tendered 
^*  to  Goff  two  hundred  dollars  and  interest,  and  demanded 
^'  the  negro  from  Goff/' 

Mardecoh  for  Complainant«-*-The  Defendant,  Beeman» 
rests  his  defence  upon  two  grounds,    ist*  That  he  is 
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Mat,  1819.  a  purchaser  for  a  valuable  consideration  without  no- 
tice- 2d,  The  length  of  time  that  intervened  between 
Iiis  purchase  and  the  Complainant's  offer  to  redeem^ 
To  render  the  first  ground  available^  it  is  necessary 
that  Beeman  should  have  the  legal  estate.  His  plea 
is  founded  upon  the  idea,  that  he  has  the  same  equity 
as  the  Complainant,  and  besides  that,  has  the  legal 
estate  ;  and  that  when  the  equity  is  equal,  the  law  shall 
prevail.  In  tins  case,  Beeman  had  not  the  legal  estate  ; 
that  still  remained  in  Goff,  for  by  the  contract  bel^ween 
Bell  and  Goff,  the  latter  acquired  only  a  special  jfrofesij 
in  the  negro  pledged."*^  A  pledge  is  different  from  a  mort^^ 
gage.  The  latter  is  a  contract  by  which  the  entire  pro- 
peily  is  transferred  to  the  mortgagee,  defeasible  by  the  per- 
formance of  a  condition.  After  the  day  fixed  for  tiie  per- 
formance is  passed,  the  property  becMies,  by.  the  contract, 
absolutely  vested  in  the  mortgagee.  The  former  is  a  deli- 
very of  property,  to  be  restored  on  the  payment  of  a  ceiv 
tain  sum,  and  never  becomes  the  absolute  property  of  Ae 
pawnee-t  The  legal  estate  was  in  Fredmck  Bell ;  Goff 
had  only  a  special  interest,  and  if  it  were  transferable, 
(which  is  questionable)  his  assignee  acquired  his  title  and 
no  more4  Therefore  Beeman,  not  having  the  legal  est^^ 
his  plea  cannot  avail  him. 

As  to  the  second  ground,  the  statute  of  limit9>tioBS  could 
not  operate,  as  there  was  no  time  fixed  for  the  redempti<M» 
of  the  pledge.  For  the  possession  of  the  pawnee  was  not 
adverse,  but  according  to  the  terms  of  the  ori^Uial  con- 
tract, until  the  demand  was  made  j^st  before  the  filling  of 
the  bill.$  Time  operates  in  two  ways  in  a  Court  of 
Equity  ;  first  as  a  positive  bar ;  secondly  as  a  curcum- 
stance  which  will  induce  a  Court  of  Equity  to  rrfuse  its 
interference.  In  cssts  between  cestui  que  trust  and  his 
trustee,  the  statute  does  not  operate  ;  it  cannot  tbei^efoi^ 
be  pleaded.    But  length  of  time  may  operate  to  induce  a 

•  Ld,  Ray.  917.  f  Cro.  Jac.  244.  Noy  137. 2  Ves.  jun.  378. 

^  1  Bac.  372. 5  Ten  604. 2  Term  376.  «  1  Yet.  27». 
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Court  to  refuse  its  aid.    Between  cestui  que  trust  and  a  M^^>  l^^^- 
stranger,  tiie  statute  does  operate  ^*  and  where  it  can       ^^u 
operate  as  a  positive  bar,  the  statute  should  be  pleaded  or        ^* 
insisted  upon  in  tRe  answer.    Here  there  was  no  trust 
between  tiie  Complainant  and  Beeman  ;  the  lapse  of  time 
should  therefore  have  been  insisted  upon  as  a  positive  bar. 
But  if  in  cases  where  there  is  no  trust,  the  lengtii  of  time 
may  be  met,  eitiier  as  a  positive  bar,  or  as  a  circumstance 
to  induce  a  Court  to  refuse  its  interference ;  the  time  in  this 
case  is  too  short.    It  can  only  refuse  its  interference  upon 
a  presumption  of  satisfaction.    That  presumption  cannot 
arise  sooner  in  the  case  of  a  pledge  or  a  mortgage  than 
upon  a  bond. 

Henderson,  Judge,  delivered  the  opinion  of  the  Court : 

The  Defendant  Beeman  claims  the  protection  of  the 
Court  of  Equity,  because  he  says  that  he  is  the  purchaser 
of  the  slave  in  question,  bona  fide,  for  a  valuable  conside* 
ration,  and  without  notice  of  the  Complainant's  title ;  and 
that  he  has  had  the  continued  possession  thereof  for 
upwards  of  nine  years  $  and  these  facts  are  found  by  the 
Jury.  A  purchaser  for  a  valu^^ble  consideration,  without 
notice,  is  not  to  be  dealt  with  in  equity  otherwise  than  at 
law  ;  for  where  the  equity  is  equal,  the  law  shall  prevail, 
and  none  can  have  a  higher  equity  than  such  a  purchaser, 
therefore  this  Court  will  not  take  from  him  any  defence, 
shield  or  protection,  which  would  avail  him  at  law.  Here 
his  adverse  possession  for  more  than  three  years,  is  a 
good  defence  at  law,  under  the  plea  of  the  stotote  of  limi- 
tations. But  it  is  said  he  has  not  pleaded  the  statute  in 
this  Court,  and  has  therefore  waived  tliat  defence.  The 
statute  cannot  be  pleaded  in  this  case  ;  but  he  pleads  that 
he  is  a  purchaser,  and  shews  how  at  law  he  is  protected, 
and  prays  that  this  Court  will  not  take  from  him  his 
defence,  or  deal  otherwise  with  him  than  a  Court  ^f  Law 
would.    And  if  the  Court  can  perceive  that  he  has  advan- 

*  1  John  Cb.  Rep.  316. 1  Bra.  Ch.  Rep.  552. 
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Mat,  1819.  tages  at  law,  it  will  not  interfere,  but  leave  tlie  parties  to 
the  Courts  of  Law.  But  in  fact,  the  Defendant  in  this  case, 
could  not,  in  a  Court  of  Equity,  plead  the  statute ;  that  can 
only  be  done  and  relied  on  as  a  positive  bar,  where  tiie 
question  is  also  cognizable  at  law  ;  that  is,  where  the 
Courts  have  concurrent  jurisdiction.  For  equity  follows 
the  law,  and  the  rights  of  tiic  parties  shall  be  the  same  in 
both  Courts.  They  shall  not  be  changed  by  the  Com- 
plainant's choosing  his  forum.  Where  this  Court  has 
exclusive  jurisdiction,  equity  will  respect  tme,  and  fre* 
quently  decides  in  analogy  to  the  statute  of  limitations. 
But  then  the  statute  is  not  pleaded  as  a  positive  bar.  The 
Defendant  has  done  this  in  the  present  case  :  be  exposes 
his  situation,  and  the  Court  perceives  that  he  has  a  good 
drfence  at  law,  which  he  may  use  with  a  safe  conscience^ 
and  will  not  therefore  interfere.  Let  die  bill  be  dismissed : 
but  without  cost<»,  except  those  incurred  since  the 
of  the  issue  in  the  Defendant's  favor. 
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Mat,  1819. 

Abraham  S.  Hallettl 

V.  V  From  Craven. 

Francis  Lamothe.  J 

Question  of  jurisdiction. — ^The  PlaintifT  was  owner  of  the  brig  Jane  and 
her  cai>g^,  both  of  wliich  were  covered  by  Spanuh  papers  to  protect 
them  firom  British  capture,  during  the  late  war  between  Great-Britain 
and  the  United  States.  On  her  voyage  from  a  Spardth  to  an  American 
port,  she  was  captured  by  an  armed  schooner  in  a  belligerent  manner, 
and  a  prize-master  and  crew  |>ut  on  board  ;  by  whom  she  was  brought 
into  the  port  of  Beaufort,  North-Carolina,  where  she  was  entered  as  a 
Spanish  merchantman,  having  all  the  papers  which  it  is  usual  for  such 
a  vessel  to  possess.  No  commission  was  shewn  by  the  schooner  at  the 
time  of  the  capture ;  but  it  was  known  that  she  had  been  fitted  out  from 
a  port  of  the  United  States^  whence  she  sailed  as  a  cruiser  under  a  Cai^ 
ihageidan  commission.— Upon  the  airival  of  the  Jane  at  Besxifoit,  ^e 
was  consigned  by  the  prize-master  to  the  Defendant,  who  sold  part  of 
the  cargo,  and  loaded  her  with  a  retimi  cargo.  Before  she  sailed,  tlic 
American  captain  appeared  and  libelled  the  brig  and  cargo  in  the  Uni- 
ted States'  District  Court  of  Admiralty.  The  brig  was  restored,  the 
return  cargo  directed  to  be  sold,  and  its  proceeds,  after  pnymcnt  of 
costs,  paid  to  the  Plaintiff  for  damages  for  the  detention.  But  as  to 
tlie  prayer  in  the  libel,  that  damages  should  be  decreed  for  the  value 
of  the  cargo  on  board  at  the  time  of  the  capture,  and  tliat  the  Defen- 
dant and  others  should  account  for  the  value  in  their  hands,  the  libel- 
lant  waived  all  further  claim  on  that  process,  and  no  decree  was  made 
thereon ;  he  then  brought  an  action  of  trover  to  recover  the  value  of 
so  much  of  the  cargo,  as  had  been  sold  by  the  Defendant — The  action 
will  not  fie  ;  for 

The  Courts  of  conunon  law  have  no  jurisdiction  in  this  case,  the  question 
of  prize  or  no  prize,  is  exclusively  of  admiralty  cognizance  ;  and  that 
qustion  must  be  decided  before  it  can  be  ascertained  whether  the  De- 
fendant has  committed  a  wrongful  conversion. 

The  jurisdiction  of  a  common  law  Court  administering  a  code  not  com- 
mon to  other  nations,  is  ousted,  whenever  it  appears  that  the  capture 
vas  made  in  a  hostile  character  ;  and  whenever  the  jurisdiction  of  the 
aidmiralty  has  once  attached  by  the  talcing  as  prize,  nothing  subsequent 
can  take  it  away. 

Whether  the  State  that  granted  the  commission  to  the  cruiser,  could 
rightfully  exercise  the  prerogatives  of  sovereignty,  is  a  question  to  be 
detennined  by  the  laws  of  nations,  and  not  by  the  municipal  laws  of 
anycountty. 

The  iriew  of  the  case  is  the  Mine«  if  the  case  be  considered  as  one  of 
pi»<7. 
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Mjlt,  1819,  The  objection  that  the  PlaLntiff  would  be  without  redress,  if  a  common 

^— "v^— '         law  Court  refuse  it,  is  answered  by  the  decision  of  the  Supreme  Court 

Hallctt  of  the  United  States,  "  that  a  prize  Court  of  the  United  States  has  cog- 

1  amothe         nizance  of  a  capture  as  prize,  where  the  property  i&^yrought  within  the 

jurisdiction  of  such  Court ;  and  if  the  capture  were  made  without  a 

commission,  or  the  vessel  Illegally  fitted  out  in  the  neutral  countiy,  the 

captors  are  bound  to  make  restitution." 

Action  of  trover  and  conversion — ^plea,  not  guilty.  The 
Jury  found  the  Defendant  guilty  of  the  trover  and  con- 
version charged  in  the  Plaintiff's  declai'ation,  as  to  four 
thousand  hides,  and  not  guilty  as  to  the  residue  therein 
charged ;  and  assess  the  Plaintiff's  damages  to  4,040  dol- 
lars, suhject  to  the  opinion  of  the  Court  upon  the  question 
Avhether  a  Court  of  Common  Law  has  jurisdiction  of  the 
matter  in  controversy.  The  question  arose  on  the  follow- 
ing case : 

The  Plaintiff,  a  resident  and  merchant  of  New- York, 
was  the  proprietor  of  the  hrig  Jane  and  her  cargo,  bound 
on  tt  voyage  from  Porto  Cavallo  to  New-York.  To  pro- 
tect the  Jane  and  her  cargo  from  British  capture,  during 
the  late  war,  they  were  both  covered  by  Spanish  docu- 
ments, and  purported  to  belong  to  Spanish  subjects  resi-j 
dent  at  Porto  Cavallo.  On  the  high  sea  she  was  chased 
by  an  armed  shooner ;  who  captured  her  in  a  belligerent 
manner,  putting  on  board  a  pi*ize-master  and  a  prize- , 
crew.  The  schooner  did  not  shew  a  commission ;  but  it 
was  known  that  she  had  recently  sailed  as  an  armed  crui- 
ser, under  a  Carthagenian  commission,  from  a  port  of  the 
United  States,  where  she  was  repaired  and  fitted  for  the 
cruise.  Not  long  after  flie  capture,  the  Jane,  newly  paint- 
ed and  otherwise  altered  in  appearance,  arrived  with  her 
cai'go  at  tiic  port  of  Beaufort  in  North-Carolina,  docu- 
mented as  a  Spanish  merchant  ship  coming  from  Cuba, 
commanded  by  a  man  calling  himself  Pedro  Gonozales, 
and  having  all  the  pa'pers  which  a  bona  Jide  Spanish  mer- 
chant vessel  would  ordinarily  possess.  How  these  papers 
had  been  procured,  did  not  appear.  There  was  no  evi- 
dence to  shew  that  any  condemnation  had  taken  plaoe^  or 
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to  account  for  the  apparent  change  of  ownersliip.    Gk)n-  Mat,  1819. 
zales,  on  his  arrival,  consigned  the  brig  to  the  Defendant,     HaUett 
a  merchant  in  North-Carolina,  who  as  consignee,  in  the        «. 
ordinary  mercantile  mode,  entered  her  at  the  custom*house,         ^  ^' 
bonded  the  cargo,  and  sold  the  four  thousand  hides  set 
forth  in  the  verdict,  for  the  price  of  S4,040,  giving  a  bill 
of  parcels  in  his  own  name. 

After  this  sale  and  a  payment  of  part  of  its  proceeds  in 
duties  and  charges,  and  after  Gronzales  had  gone,  the 
American  captsdn  of  the  Jane  appeared,  and  made  known 
her  capture  as  aforesaid.  A  libel  was  filed,  and  admiralty 
process  sued  out  in  the  name  of  the  Plaintiff,  in  the  Uni- 
ted States  District  Court,  after  she  was  loaded  with  a  re- 
turn cargo  :  and  on  this  process  the  brig  was  restored, 
the  return  cargo  decreed  to  be  sold,  and  its  proceeds,  after 
payment  of  costs,  paid  to  the  Plaintiff  for  damages  sus- 
tained by  reason  of  detention.  In  the  libel  it  was  prayed 
that  the  Court  would  decree  damages  for  the  value  of  the 
cargo  on  board  at  the  time  of  capture,  and  that  the 
present  Defendant  and  others  should  account  for  tlie 
proceeds  of  said  cargo  in  their  hands.  TVhile  this  claim 
was  reserved  for  the  decision  of  the  Court,  tlie  libellant 
waived  any  further  decree,  and  no  decision  was  made  upon 
it.  This  action  was  then  instituted  against  the  Defen- 
dant. 

On  the  trial,  it  was  objected  that  this  Court  had  not 
jurisdiction  of  the  case,  because  it  involved  the  question  of 
prize  or  not  prize. — ^The  Court  reserved  this  objection, 
and  the  verdict  was  rendered  subject  tiiereto.  The  case 
was  sent  to  this  Court,  when  it  was  argued  by  Mordecai 
for  the  Plaintiff,  and  Gaston  for  the  Defendant. 

Mbrdecai  for  the  Plaintiff,  in  support  of  the  jurisdiction. 

The  Plaintiff  has  been  deprived  of  his  property  and  is 
entitied  to  a  remedy.  The  question  submitted  in  this  case 
is,  has  he  applied  to  the  proper  forum  ? — ^It  is  said  this 
Court  has  no  jurisdiction.  1st  Because  the  ease  involves 
the  question  of  prize  or  no  prize^  which  is  cognizable  only 

Mm 
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lUr,  1819.  in  the  admiralty.    2d.  Tliat  if  it  be  not  a  question  of  prize, 

^JJ]UJ^    it  is  one  of  piracy,  and  cognizable  only  in  the  admiralty. 

tu         dd.  That  under  the  constitution  and  judiciary  acts  of  the 

^   ^    United  States,  this  case  can  be  ti4ed  only  in  the  Admiralty. 

It  may  be  laid  down  as  a  general  rule,  that  all  possible 
injuries  not  within  the  exdvsive  jurisdictiofi  of  other  Courts, 
are  within  the  cognizance  of  the  Common  Law  Courts  ;^ 
and  it  was  said  by  Loi'd  Holt,f  ^^  the  Common  Law  is  the 
overruling  jurisdiction,  and  you  must  entitie  yourselves 
well  to  draw  a  thing  out  of  the  jurisdiction  of  it." — ^For  a 
tortious  taking  at  sea,  unconnected  with  the  question  of 
prize  or  no  prize,  there  is  a  concurrent  jurisdiction  in  the 
Courts  of  Admiralty  and  Common  Law  ;\  and  in  many 
other  cases  the  Courts  of  Admii*alty  and  the  Courts  of 
Common  Law  have  concuri'ent  juiisdiction ;  as  salvage — 
charter  party — seamen's  wages,  &c. — It  is  only  in  cases 
of  prize,  and  in  questions  arising  fi*om  taking  as  prize^ 
that  the  Court  of  Admiralty  has  exdtisive  jurisdiction  ; 
and  then  the  trial  must  be  in  tiie  Court  of  the  captor.§ 

This  is  not  a  question  of  prize.  The  commission,  if 
there  be  any,  is  not  granted  by  a  State  of  which  we  can 
judixually  take  notice.  Our  government  has  not  yet 
recognized  it  as  an  independent  state,  and  until  such  recog- 
nition, it  must  be  regarded  as  a  part  of  the  colonial  pos- 
sessions of  Spain.JI  And  as  the  question  of  prize  or  no 
prize,  is  triable  only  in  the  Court  of  the  Sovereign  of  the 
captor,  it  follows  that  the  commission  must  be  granted  by 
a  known  Sovereign  State.^  Our  Courts  have  a  right  to 
enquire  whether  this  cruiser  was  lawfully  commissioned.*'^ 

*  3  Black.  Com.  109.  f  1  Ld.  Bay.  S72. 

4:  3  Binney,  STL  Id.  245. 

§  See  Sir  Wm  Scott's  answer  to  Mr.  Jay,  1  Rob.  Introduc.  iv.  1  Whea- 
ton  254,  261.  1  Johns.  481.  4  Cranch  282.  Id.  243,  where  no  objection 
was  taken  to  the  common  law  remedy. 

I  4  Cranch  272.  1  John.  Ch.  Rep.  547.  13  Johns.  155,  587.  9  Yes. 
347.  Edwd.  Adm.  Rep.  1.  Case  of  the  BluuUa.  Appendix  P.  Case 
of  the  Pelican. 

1  4  Cranch.  282.    1  Wheaton  254. 

^3DaUa»159.    1  Whentou  358. 
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If  it  be  said  that  tliis  is  an  admiralty  case,  it  is  clear  that  Mat,  1319. 
that  Court  sitting  as  a  Prize  Court  has  no  jurisdiction  ;     Hallett 
and  viewing  the  case  as  a  marine  tort.  Common  Law        v. 
Courts  hare  concurrent  jurisdiction  with  tiie  admiralty.^ 
What  is  a  prize  f  It  is  defined  to  be  something  **  taken 
on  the  high  seas  Jure  BeUi,  out  of  the  hands  of  an  enemy/' 
Judge  Chase  says,  **  that  prize  ex  vi  termini  implies  a 
capture  in  a  state  of  war/'f    A  seisure  on  the.  high  seas 
by  an  unauthorised  individual,  is  a  mere  trespass  and 
pi*oduces  no  change  of  rights4 

This,  then,  is  not  a  question  of  prize.  The  vessel  was 
not  taken  by  a  cruiser  commissioned  by  sovereign  autho- 
rity— she  was  not  taken  as  a  prize.  There  is  no  evidence 
tliat  the  cruiser  had  any  commission,  and  the  conduct  of 
the  captors  shews  that  the  vessel  taken  was  not  taken  as 
a  prize ;  for  she  was  not  carried  in  for  condemnation — 
she  was-  entered^  under  forged  papers,  as  a  Spanish  vessel* 
Until  condemnation  as  prize,  the  property  is  not  changed  ;$ 
and  that  condemnation  must  be  in  the  Court  of  the  cap- 
tors, as  a  consequence  of  the  equality  and  independence  of 
sovereign  states.  Where  could  such  condemnation  take 
place  in  the  present  case  ? 

There  is  another  ground  upon  which  this  must  be  con- 
sidered as  a  common  marine  tort :  This  vessel  was  fitted 
out  in  the  United  States  in  violation  of  our  laws.  See  act 
of  5th  June,  1794.     £  Rev;  Code,  4S6.     Continued  by  act  * 

24th  April,  1890.  3  Dallas,  153,  154,  155,  158,  168,  169. 
In  tius  case  in  Dallas,  Judge  Pattei'son  declared,  that  even 
if  the  captain  of  the  cruiser  had  a  French  commission,  it 
would  be  questionable  whether,  as  he  left  this  country 
malajidef  the  property  taken  should  not  be  restored  to  the 
rightful  owners.  Courts  will  not  afford  aid  to  those  who 
contravene  these  law^ 

Then  what  claim  to  exemption  have  the  Defendants  ? 
When  and  where  did  they  acquire  a  character  to  render 

*  1  Robs.  Rep.  38.         f  4  Dalka,  44.         M  Cranch^  282. 
^  1  John.  481.    2  Bur.  694.    1  Bob.  Rep.  117. 
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Mat,  1819.  them  independent  of  the  tribunals  of  the  country  ?    Wjw  it 
j^T^    whilst  violating  the  law  in  fitting  out  at  one  of  our  ports  ? 
V.        Was  it  whilst  attacking  the  property  of  American  mer- 
^^  ^'   chants  on  the  high  seas  ?    Or  whilst  stealing  their  prize 
into  Beaufort  ?    The  true  rule  to  be  collected  from  all  the 
authorities  is^  that  the  municipal  Courts  have  jurisdiction 
in  all  casesy  except  where  the  act  complained  of  has  been 
committed  by  the  commissioned  agent  of  a  sovereign  state* 
As  soon  as  such  commission  appears,  the  Court  of  Com- 
mon Law  must  stop,  and  the  trial  must  be  in  the  Prize 
Court  of  the  captor. 

S.  But  it  is  said,  if  this  be  not  a  case  of  prize,  it  is  one- 
of  piracy,  and  cognizable  only  in  the  Admiralty.  In  an- 
swer to  this  objection  it  may  be  urged,  that  every  tortious 
taking  is  not  piracy.^  The  Plaintiff  alleges  that  this  was 
a  mere  conversion  of  his  property,  and  that  the  Defendant 
cannot  allege  his  own  iniquity  in  his  defence*!  By  a 
piratical  taking,  the  right  of  the  property  is  not  altered : 
you  may  proceed  criminally  for  the  piracy,  and  civilly  for 
the  goods.^  The  trespass  is  not  merged  in  the  piracy^ 
which  is  a  civil  law  felony,^  in  which  there  was  no  ap- 
peal.jl 

3.  As  to  the  objection  arising  under  the  Constitution 
and  the  acts  establishing  the  judiciary  of  the  United  States, 
it  is  contended,  that  exclusive  jurisdiction  is  not  given  to 
«  the   Courts   of  the   United    States.     The    Constitution 

declares  that  ^'  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases-  of  admiralty  and  maritime  juris- 
diction." The  Constitution  did  not  intend  to  give  in  these 
cases  exclusive  jurisdiction.  It  will  be  seen,  by  reference 
to  that  instrument,  that  wherever  exclusive  jurisdiction 
was  intended  to  be  given  to  any  branch  of  the  govemmenty 
it  has  been  done  in  express  words*  ''  The  Senate  shall 
have  sole  power  to  try  all  impeachments.'^  Art  1,  sec*  3, 

*  3  Dallas,  154, 160.       f  3  Dallas,  158.  1  Mod.  283.  6  Com.  Dig.  397 
t  3  Dallas,  160.    Cro.  Eliz.  685,     .     §  3  Inst.  Ill,  112, 
I  4  Black.  Com,  362, 363. 


V. 
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clause  5.   Where  no  such  exclusive  jurisdiction  is  intended  Mat,  1819. 
to  be  given,  a  different  phraseology  is  used  :     "  The  judi-     ^^^ 
cial  power  shall  extend  to  all  questions  arising  under  the 
Constitution  $  to  controversies  between  citizens  of  different 
states/'  &c.    And  such  questions  are  every  day  entertain- 
ed in  tiie  State  Courts* 

This  is  not  necessarily  a  maritime  case.  It  is  a  mere 
trespass.  Could  not  a  suit  for  an  assault  and  battery 
committed  on  the  high  seas,  be  prosecuted  in  tiie  State 
Courts  ?  Tlie  judicial  act,  24th  Sep.  1789}  (sec.  2,  Rev. 
Code,  60,)  recognizes  the  jurisdiction  of  the  Common 
Law  Courts,  where  they  arc  competent  to  give  relief;  and 
this  may  be  considered  as  a  cotemporaneous  exposition  of 
the  Constitution.  See  Breckenrldge's  opinion.  S  Bin- 
ney,  26 


i^. 


Oastonf  for  tbe  Defendant^  against  the  jurisdiction. — 
The  first  section  of  the  third  article  of  the  Constitution 
declares,  that  ''  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  of  admiralty  and  maritime  juris- 
diction ;"  and  the  act  of  Congress  of  24th  Sep.  1789,  gives 
to  the  District  Courts  of  the  United  States  exclusive  ori- 
ginal cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  saving  the  common  law  remedy,  where 
the  common  law  gives  one.  To  ascertain  what  are  causes 
of  adnuralty  and  maritime  jurisdiction,  either  eoxtusivelyf 
or  concurrently  with  the  common  law,  we  must  examine 
into  the  English  doctrine  on  the  subject. 

The  juj'isdictions  of  all  Courts  in  England  are  either 
mediately  or  immediately  derived  from  the  Crown.  The 
administration  of  justice  is  one  of  the  attributes  of  the 
Executive  power,  originally  exercised  in  person,  but  for 
many  ages  back  delegated  to  the  Judges  of  the  different 
Courts.  These  Courts  have  gained  a  known  and  stated 
jurisdiction,  regulated  by  ceriain  and  established  rules, 
which  nothing  short  of  the  authority  of  Parliament  can 
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Mat,  1819.  altcr  ^  but  all  flowing  firom  the  same  fountain.*    These 

"^^     Courts  are  known  to  be  principally  four:  1st,  The  Courts 

V.        of  Common  Law  and  Equity.    2d.  The  Courts  Ecclesi- 

LamoUie.   ^^^^^j^    ^^^   rj^^  C^^rts  MiKtap}'.    4th.    The  Courts 

Maritime.  As  the  partition  of  jurisdiction  between  them 
was  not  very  specifically  defined^  it  must  have  happened 
that  conflicts  arose  among  them,  and  that  the-  limits  of 
their  respective  jurisdictions  were  not  immediately  ascer- 
tained* 

We  will  turn  our  attention  to  the  Courts  of  Common 
Law  and  the  Courts  Maritime.  The  business  of  the  first 
was  to  enforce  contracts  made  within  the  body  of  the 
realm ;  and  so  strictly  was  this  the  case,  that  it  was  an 
established  maxim,  that  nothing  done  without  the  realm 
could  be  tried  within  it  by  the  oaths  of  twelve  men.f  The 
object  of  the  latter  was  to  inquire  into  maritime  contracts 
and  torts  arising  on  the  sea,  or  in  parts  out  of  the  reach 
of  tlie  common  law.  It  was  a  delegation  of  that  branch 
of  the  executive  prerogative  and  duty,  which  regarded  the 
protection  of  the  king's  subjects  by  sea.:}^  It  was  consi- 
dered as  comprehending  all  questions,  of  prize,  of  torts 
and  offences,  as  well  in  ports  within  the  ebb  and  flow  of 
tlie  tide  as  on  tlie  high  seas,  of  contracts  of  a  maritime 
nature,  or  relating  to  narigation,  and  also  the  custody  of 
the  prerogative  of  the  crown  in  the  British  8eas.$ 

I'his  jurisdiction  was  gradually  impaired.  The  barons 
and  the  boroughs  which  had  a  privilege  of  holding  special 
Courts  were  anxious  to  take  away  from  these  Courts  the 
jurisdiction  of  wrecks.  They  wished  to  enjoy  the  fortu- 
nate spoil  flirown  upon  their  shores,  rather  than  suffer  an 
over  refined  tribunal  to  preserve  it  for  the  distressed  own- 
ers. They,  therefore,  procured  tlie  passage  of  liie  acts  of 
13  Rich'd,  S,  ch.  5,  15  Rich'd,  2,  ch.  d,  and  2  Hen.  4,  ch. 

♦  1  Black.  Com.  266,  7.    3  do,  24. 

t  Littleton^  §  440.    Doctor  &  Student,  B.  2,  ch.  2. 

i  3  Black.  Com.  69.    3  Reeves*  Histojyy  198.    t3  Beports,  53. 

§  2  Gal.  400  to  40r. 
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11.*    These  statutes  declared  that  tlie  Admiralty  should  Mat,  1819. 
not  take  cognizance  of  any  contracts,  pleas  or  quarrels,     Hjaktt" 
or  other  things  arising  within  the  bodies  of  counties,  as         v- 
well  by  land  as  sea,  nor  (specially  naming  them)  of  ^"*°^  ^' 
wrecks  of  the  sea ;  and  they  gave  an  action  to  the  party 
who  should  be  wrongfully  pursued  in  an  Admiralty  Coui*t. 
In  the  conflict  which  afterwards  occurred  between  the 
Courts  of  Common  Law  and  the  Maritime  Courts,  (simi- 
lar to  those  of  the  Courts  of  Common  Law  with  the 
Courts  of  Equity  and  with  the  Ecclesiastical  Coui*ts,)  the 
former  availed  themselves  of  these  statutes  to  effect  that 
which  never  had  been  designed  by  them.    They  imposed 
a  most  rigid  construction,  and  confined  the  admiralty  ju- 
i*isdiction  (with  some  remarkable  exceptions)  to  contracts 
and  other  things  arising  exclusively 9  and  executed,  or  to  be 
executed,  exclusively  on  the  high  seas.f  No  one  was  more 
zealous  in  this  strife  ilian  Lord  Coke,  of  whom  Justice 
Buller  remarked,  <^  What  is  said  by  my  Lord  Coke  in  4 
Inst.  135,  relative  to  the  admii'alty  jurisdiction,  has  al- 
ways been  received  with  great  caution  and  frequently  con- 
tradicted. He  seems  to  have  entertained  not  only  a  jealousy 
of,  but  an  enmity  against  that  jurisdiction.":|:    The  Courts 
ef  Common  Law  enforced  their  consti'uction  by  means  of 
their  writs  of  prohibition  ;  and  to  prevent  a  failure  of 
justice  in  this  and  other  cases,  they  invented  the  fiction  of 
supposing  an  act  done  on  the  ^ea,  or  beyond  seas,  as 
done  within  the  realm,  and  permitted  a  false  venue  to  be 
averred,  which  they  would  not  suffer  to  be  traversed  ;^ 
and  thus  tendered  the  controversy  triable  by  an  English 

jury- 
In  many  instances,  ttie  Court  of  Admiralty  were  thus 

stripped  of  their  jurisdiction,  while  in  others  they  were 

permitted  to  exercise  it  in  common  with  the  Courts  of 

*  Essaj  on  the  CiTil  Jurkdiction  of  the  Adinlnlty.    Introducti(»  to 
Ball's  TnasUtion  of  Clarke's  Praads. 

t  3  Qal.  406  to  422,«and  authorities  there  cited. 

^  3  Tern  Beports,  346.  ^  Co.  Litt.  261.  b. 
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Mat,  1819.  Common  Law.    The  latter  were  principally  mariners' 
HaJlett     ^^"S®®'  except  where  the  contract  was  under  seal ;  bottom- 
V.         ry,  in  certain  cases  and  under  many  restrictions  ;  sal- 
*^°  ^^'    vage,  where  the  wrecked  property  was  not  cast  on  shore.* 
It  must  be  remembered  that  every  Court  of  Admiralty 
has  two  distinct  functions  ;  indeed,  it  may  be  said  that 
the  Judge  holds  two  Admiralty  Courts  of  civil  jurisdic- 
tion, the  one  is  the  genei*al  Court  of  Admiralty  or  the  In* 
staTice  Court ;  the  other  the  Prize  Court    The  first  is 
liolden  by  vii*tue  of  iiis  general  commission,  enumerating 
every  object  of  liis  judicial  cognizance,  but  nothing  rela^ 
tive  to  prize.    To  call  forth  this  other  authority,  a  dis- 
tinct commission  issues  directing  him  to  proceed  upon  all 
manner  of  captures,  seisures,  prizes  and  reprisals  of  all 
ships  or  goods,  and  to  hear  and  determine  thereof,  accord- 
ing to  the  course  of  the  admiralty  and  the  law  of  nations. 
The  enactment  of  the  Parliament  and  the  efforts  of  the 
Judges  of  the  Common  Law  Courts,  had  no  view  what- 
ever to  tlie  prize  jurisdiction  of  admiralty.    The  statutes 
did  not  refer  to  prize  proceedings,  there  had  been  no  com- 
plaints about  such,  no  prohibitions  in  such ;  and  the  Prize 
Courts  continued  uniformly,  and  without  interruption,  to 
try  all  cases  involving  the  question  of  capture  as  prize 
within  or  without  the  realm.f    Notwithstanding  the  favo- 
rite maxim  of  the  day.     **  Est  boni  jvdids  ampliare  juru- 
dictum^m^^*  an  attempt  was  scarcely  made  to  bring  6uch  a 
case  within  the  reach  of  the  Westminster  Courts.     It  was 
a  matter  to  be  decided  by  the  jm  gentium,  which  they  did 
not  profess  to  understand,  required  an  acquaintance  with 
the  King's  foreign  treaties,  with  the  forms  of  foreign  com- 
missions, with  the  nature  of  the  relative  intercourse, 
friendly  or  hoStile,  between  foreign  states,  and  with  the 
proceedings  of  foreign  Courts  acting  under  the  civil  law  ; 
all  perfectly  forefgn  from  the  subjects  of  municipal  juris- 
prudence — sometimes  they  would  be  tempted  to  make  an 

*  Abbot  528, 153,  4  and  5,  383  and  4.  Introd.  to  Clarke'9  Pliuds. 
t  Dorcy,  613  and  614.  2d  Woodeson,  451,  2. 
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encroachment,  but  they  did  not  long  persist.  For  instance,  Mat,  1819 
they  at  one  time  held  that  if  a  tcMi;  be  committed  at  sea,  HaUett 
fit  for  the  consideration  of  a  Maritime  Court,  and  the  pi*o- 
perty  taken  be  afterwards  changed  on  land,  or  if  the  tort 
wei'e  not  a  continuing  one,  but  severed  by  the  intei*vention 
of  new  parties,  they  could  then  claim  a  jurisdiction.*  But, 
on  mature  consideration,  this  claim  was  retracted,  upon 
the  very  plain  reason,  that  it  would  drive  them  to  exam- 
ine into  the  nature  of  the  original  tort,  wliich  they  jiro* 
fessed  not  to  understand;  and  they  laid  it  down  as  a  fixed 
principle,  that  where  the  originfid  tort  was  at  sea^  tlie 
jurisdiction  of  the  Admiralty  should  not  be  defeated  by 
any  subsequent  transaction  on  Iand*f 

This  jurisdiction  of  prize,  claimed  and  exercised  by  the 
Admiralty  Courts  exclusively,  not  only  not  prohibited  to 
them,  but  never  exercised,  and  in  fStict  disclaimed  by  the 
Courts  of  Common  Law,  comprehended, 

1.  Every  case  of  capture,  or  of  alleged  capture,  as  prize 
by  British  subjects*^ 

S.  Every  case  of  capture  on  the  high  seas  by  pirates, 
where  the  thing  or  persons  came  within  the  British  realm.§ 

*  Tlie  Spanish  Ambassador  v.  Jolliffe,  Hob.  78, 

t  1  Vent.  308»  173.  2  Saund.  259.  Cro.  Cliz.  685.  1  RoO.  Ab.  530. 
Oom.  Dig.  Adm'y,  F.  5  and  6.    2  GaU.  435  and  436. 

t  Radley  v.  Egglesfield»  2  Saunders,  259.  Where,  after  ftn  adjudica- 
tion of  prize,  the  Court  of  Admiralty  stlU  had  jurisdiction  to  examine 
whether  it  was  prize^  and  determine  the  validity  of  the  sentence ;  for 
the  validity  ofsuch  sentence  is  not  determined  by  the  Common  Law. 

Tomer  &  Carey  v,  Nile,  1  Lev.  243.  Or  Turner  &  Carey  «.  Smith,  1 
Sid.  367,  for  damage  sustained  in  port  by  reason  of  an  illegal  captiure  of 
a  neutral  by  a  British  letter  of  marque.  See  Le  Cauz  v.  £den,  Dougl. 
594,  and  cases  there  cited. 

§  Cro.  Eliz.  635.  If  goods  be  tortioudy  taken  on  the  sea  by  piracy,  and 
sold  upon  the  land,  not  in  market  overt,  the  matter  shall  be  tried  in  the 
Adnuralty.  Ventris,  308.  Ship  Uken  by  pirates  and  carried  to  Tunis 
and  sold.  Notwithstanding  the  sale  on  land,  it  is  a  case  for  the  Admi- 
lalty^-quoted  2  Bac.  Ab.— C^vK  ofAdndraUy. 

Spark  V.  Stafford,  Hard.  183.  Ship  taken  at  sea  by  pb^es,  and  ran- 
somed by  master^  who  paid  the  money  on  land.  Siut  in  the  Admirahy 
for  the  money, 

Nn 
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Mat,  1819. 
Hallctt 

V. 

Lamothe. 


3.  Every  case  of  alleged  capture  as  prize  by  foreigners* 
\vhere  the  prize  is  brought  within  the  realm.  The  Court 
of  Prize  has  there  jurisdiction  to  examine  whether  it  has 
been  so  taken,  whether  under  authority,  whether  under 
circumstances  demanding  or  justifying  the  interference  of 
the  nation ;  and  this  more  especially,  if  any  subjects  of  ifts 
own  complain. 

If  the  prize  be  carried  into  neuti*al  territory,  the  Admi- 
ralty then  shall  enquire  and  may  i-estorc."*^ 

« 

•  3  Dallas,  160.  Lex.  llerc.  206,  207,  227.  -Molloy,  41,  B.  1,  C.  ^ 
^  21.    Institutes  of  Admiralty,  7,  219. 

A  Dunkirker  took  a  French  vessel  on  tlie  higli  seas,  and  sold  ship  and 
lading  at  Weymouth  before  carrying  tliem  infra  prasidia,  A  fit  case  for 
the  Admiralty.    Laws  of  the  AdQiiralty,  1  vol.  126. 

Palachet  case,  3  Buls.  37,  8,  9.     1  RoUe's  Uep.  175. 

The  Peraevercmccg  2  Rob.  198.  A  British  vessel  taken  as  prize,  ilk- 
gaily  condemned  in  Norway,  seized  by  the  former  owner  on  her  coming 
to  England,  through  the  medium  of  a  Court  of  Prize. 

The  Kiei^UghesU  3  Rob.  82.  British  ship  which  had  been  taken  as 
prize  by  the  French,  condemned  by  a  French  consul  in  Norway,  sold  to 
a  Dane,  captured  again,  condemned  in  Spain  by  a  French  consul,  but 
ocdcred  to  be  restored  on  appeal,  comes  mto  a  British  port.  The  Court 
of  Admiralty  there  examines  into  the  transaction,  and  restores. 

Gla9a  V.  aloop  Betaey,  3  Dallas,  6.  An  American  Court  of  Admiralty 
lias  jurisdiction  to  entertain  the  libel  of  its  own  citizens,  and  friendly 
foreigners  seeking  the  restitution  of  property  taken  from  them  as  pazc 
on  tlie  high  seas,  and  brought  into  our  ports.  *<  That  the  vessel  is  a 
leg«l  prize  may  be  a  good  plea  to  the  Codrt,  but  it  is  none  to  the  juris^ 
diction  of  the  Court. 

Talbot  V.  /ofMon,  3  Dallas^  133.  Prize  Court  in  the  United  States  has 
a  right  to  eTamine  into  a  capture  made  on  the  high  seas  as  prize,  and 
brought  into  a  port  of  the  Uiuted  States.  And  if  it  appear  that  the  c^- 
ture  were  made  wUhottt  comndBuonj  or  the  vessel  were  illegally  equipped 
in  a  neutral  country,  it  is  bound  to  restore. 

The  ^lerta,  9  Cranch,  359.  Same  doctrine  fully  laid  down  by  the 
Supreme  Court 

The  VImincible,  1  Wheaton,  257,  258.  When  a  vessel  is  seized  upon 
the  high  seas,  it  is  prima  facie  a  maritime  tort,  of  which  the  Admiralty 
Courts  of  the  country  into  which  she  is  carried  may  inquire.  It  is  no 
plea  to  the  jurisdiction  of  such  Courts  that  the  seizure  was  as  prize« 
Such  Courts,  proceeding  by  Ju9  genUum,  may  go  on  to  examine  whether 
it  was  an  authorised  seizurci  made  in  the  legitimate  exer9]8e  of  the  rij^ 
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If  it  be  supposed  that  tlie  Courts  of  Common  Law  have  Mat,  1819. 
a  concurrent  Jurisdictioii,  this  supposition  is  repelled,  pTilett' 

1.  By  the  utter  want  of  precedent  to  shew  that  an  action         r. 
in  such  a  case  ever  was  sustained  in  a  Court  of  Common  ^*™**^^^' 
Law.    It  was  said  by  Justice  Buller,  *^  that  an  universal 

**  silence  in  Westminster  Hall  on  a  subject,  which  frequcnt- 
^^  ly  gives  occasion  for  litigation,  is  a  strong  ai*gument  to 
*'  prove  that  no  such  action  can  be  sustained." 

2.  By  the  reason  which  permits  the  Court  of  Admiralty 
to  take  cognizance  of  si^ch  controversies.  TJie  question 
of  "  prize  or  no  prize,"  is  to  be  decided,  not  on  principles 
of  Municipal  Law,  but  by  the  Law  of  Nations  and  by 
treaties.  Mutual  convenience,  eternal  principles  of  jus- 
tice, the  wisest  regulations  of  policy,  and  the  consent  of 
nations,  have  established  a  system  of  procedui'c,  a  code  of 
law,  and  a  tribunal  for  the  trial  of  prize*  Every  claimant 
resorts  to  this  tribunal,  which  in  all  civilized  nations  is 
governed  by  the  same  law.  The  cases  which  are  brought 
before  it,  almost  uniformly  affect  the  sovereign  authority 
of  other  nations,  and  may  change  tlie  public  relations  of 
the  one  in  which  the  tribunal  hears  and  decides  them. 
They  should,  therefore,  be  confided  to  a  national  tribunal, 
and  to  none  other.^ 

3.  By  the  most  express  and  repeated  adjudications,  that 
wherever  a  case  presents  the  question  of  <<  Prize  or  not 
prize  f"  not  only  the  Admiralty  shall,  but  the  Common 
Law  Courts  shall  not  have  jurisdiction.  It  is  emphati- 
cally the  question  which  excludes  jurisdiction.  However 
wrongful  the  capture,  however  destitute  of  color,  though 

of  war.  If  it  appear  to  such  a  Court  that  there  was  no  commission ;  tliat 
the  seizure  violated  the  territorial  rig^hts  of  the  nation ;  t]iat  the  captur- 
ing veflscl  was  illegally  equipped  within  the  country ;  then  it  is  bound 
to  exercise  its  proper  Admiralty  powers,  the  power  of  protesting*  against 
unlawful  depredations  on  the  high  seas,  to  restore  and  compensate.  But 
the  instant  it  is  shewn  to  be  a  seizure  by  a  commissioned  cruizer,  made 
in  the  legitimate  exercise  of  the  rights  of  war,  their  progress  is  arreste(I, 
and  the  case  must  be  left  to  the  Courts  of  Prize  of  the  captors. 
*  Judge  Iredell's  Remarks,  3  DaUas  91. 
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iiAT,  1819.  there  has  been  a  final  decision  that  it  was  not  prize,  yet 
the  existence  of  the  question  jH*ecludes  the  Common  Law 
jurisdiction.* 

If  it  be  objected  that  it  does  not  ap(pear  that  the  captur- 
ing vessel  had  a  commission ;  that  if  it  had,  the  authbrity 
of  that  commission  was  invalidated  by  equipment  within 
the  United  States,  or  the  subsequent  conduct  of  the  cap- 

♦  Le  Caux  v,  Eden,  Douj^l.  594.  Smart  v.  Wolff,  3  Term  Rep.  344. 
Camden  v.  Home,  4  Term,  382.    Key  v.  Hubbard,  do.  607. 

Doane*s  Mmimatrator  v.  PenhatUm,  1 1](Ula8,  218.  There  had  been  a 
final  decree  for  restitudon  of  property,  because  it  was  not  pTi2e.  After 
this  decree,  the  person  having  possession  used  the  property.  On  an 
action  being  brought  at  Common  Law»  the  suit  was  dismissed,  because 
the  original  taking  was  as  prize ;  and  the  question  whether  prize  or  not, 
occurred  again,  although  the  sentence  was  decisive  evidence  to  prove  it 
was  not  prize.  Audit  was  held  that  Courts  of  Common  Law  and  Jtutance 
Courts  might  have  concurrent  jurisdiction ;  but  Courts  of  Common  Law 
and  Courts  of  Prixe^  never.  A  libel  was  afterwards  filed  in  the  District 
Court  of  the  United  States,  as  a  Court  of  Prize.  Jurisdiction  entertained, 
and  redress  given.    3  Dallas,  54. 

i?of «'«  Executon  v.  Rittenhoute,  2  Dallas,  160  to  170.  An  action  at 
Common  Law  to  recover  a  sum  of  money  which  an  Inferior  Judge  of  a 
Court  of  Admiralty  had  been  ordered  to  pay,  wfll  not  lie.  A  hbel  for 
the  money  in  the  United  States'  District  Court,  as  a  Court  of  Prize,  was 
maintained.    See  5  Cranch. 

JhuparUu  v.  Jenmngt  &  Woodrop,  1  Bay's  Reports,  470.  A  sale  was 
made  in  the  United  States,  under  an  order  of  a  French  Consul  here,  as 
of  piize,  and  a  purchase  by  the  former  proprietors^  who  refbsed  to  pay. 
An  action  could  not  be  sustained,  because  of  the  question  of  prize  or  not 
prize,  which  deprived  such  a  CouK  of  jurisdiction. 

JfaidoTmair  v.  KeaUngy  2  Gallison,  325.  The  cognizance  of  ransom 
bills  exclusively  belongs  to  the  Admiralty,  because  they  involve  tfie  ques- 
tion of  prize  or  no  prize,  the  legality  of  the  capture,  the  regularity  of  the 
commisaon,  and  conduct  of  the  captors. 

Chorion  v.  Tonpart,  3  Binney,  220.  A  Court  of  Common  Law  cannot 
sustun  an  action  to  recover  property  which  has  been  taken  on  the  high 
seas  as  prize.    Per  Yates  &  Breckenridge,  Judges. 

And  Courts  of  Common  Law  cannot  have  jurisdiction  where  Courts  of 
Prize  have.  Per  Washington,  Judge,  in  SneU  v.  Foupsit,  3  Binney, 
239. 

Simpeon  v.  J^Tadeau,  2  Hay.  391.  Conf.  Rep.  115.  If  a  capture  be 
made  on  pretence  of  prize,  it  ousts  the  jurisdiction  of  a  Corut  of  Common 
X-aw. 
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tors;  it  may  be  answered,  that  the  question  is  not  now  ^^at,  1819. 
was  it  a  good  prize  ? — did  the  capture  vest  the  property  ?      uaUett 
but  a  preliminary  inquiry :  Can  this  Court  have  cogni-        ^'• 
zance  of  a  cause  winch  presents  such  a  question  r 

If  a  capture  be  made  as  prize,  under  the  pretence  of  a 
jus  bdtif  it  is  not  a  fit  subject  for  the  jurisdiction  of  a 
Court  of  Common  Law.  But  still  a  Court  of  Prize  may 
examine  into  it*  Should  that  Court  find  it  was  made  with 
authority  from  any  sovereign,  or  that  it  was  an  outrage 
on  the  rights  of  the  nation  where  such  Court  is  held,  such 
Court  may  restore.  (Glass  v*  the  Betsey,  Talbot  i?.  Jan- 
son,  the  Alerta,  &c.  before  cited.)  But  when  it  finds  it  to 
be  done  by  authority  of  the  sovei^eign  of  the  captors,  it 
remits  the  case  to  the  decision  of  his  Courts  of  Prize. 
This  inquiry  into  the  regularity  of  the  commission  and 
conduct  of  the  captors  is  interdicted  to  a  Municipal  Court. 

In  opposition  to  all  these  principles  and  decisions,  is 
brought  forward  the  case  of  Whcelright  v.  Depreyster, 
from  1  John.  .471.  As  to  this  case,  it  may  be  said,  that 
the  point  was  really  never  decided,  but  evaded  by  the 
Court  It  was  distinctly  made  by  the  Counsel,  see  476. 
<<  This,  being  a  question  of  prize,  belongs  properly  to  the 
<<  District  or  Admiralty  Court,  and  is  not  cognizable  here. 
'^  All  questions  relating  to  property  sold  as  prize,  and  in 
'<  whichthe  legality  of  the  capture  is  litigated,  belong  exClu- 
*<  sively  to  the  Admiralty  Courf  This  argument  is  feebly 
answered  by  asking,  **  Is  this  the  time  to  raise  objections 
'*  to  jurisdiction  on  a  motion  for  a  new  trial  ?  Why  did  you 
**  not  remove  the  cause  into  the  Court  of  tlie  United  States  ?" 
In  the  judgment  of  the  Court,  this  objection  to  the  juris- 
diction is  absolutely  mistaken  for  the  position  <'  that  the 
'f  sentence  of  the  Court  at  St  Domingo  was  conclusive.'' 
They  examine  whether  the  sentence  of  condemnation  at 
St  Domingo  was  conclusive,  in  order  to  ascertain  whetlier 
they  have  a  jurisdiction.  The  attempt  to  shew  that  in 
questions  of  insurance.  Courts  of  Common  Law  exercifce 
tiie  jurisdiction  which  is  there  contested  entirely  fails. 
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•Mat,  1819.  They  do  not  inquire  whether  the  capture  be  as  prize  ? 

]^^    Whether  the  captors  have  autliority  ?     Whether  the  pro- 

V,        i>erty  be  changed  ?     But,  simply,  what  was  its  character 

^   ^'    when  taken  ?     Did  it  comport  with  that  described  in  the 

policy  ? 

The  case  of  Hallett  v.  Novion,  in  14  Johns,  is  ajao 
quoted.  The  decision  is  made  by  a  bare  majority,  and 
the  reasons  given  will  not  stand  an  examination.  They' 
are  completely  answered  and  refuted  in  the  opinion  of  tlic 
minority,  as  delivehed  by  Mr.  Justice  Spencer.  By  what 
logic  is  it  established,  that  because  the  original  equipment 
was  against  our  municipal  laws,  that  a  capture  made  can- 
not be  a  prize  of  war  ?  Suppose  this  to  be  established, 
will  it  follow  that  the  capture  could  not  even  have  been 
made  as  prize?  If  Congress  pass  a  law  prohibiting  an 
act,  and  giving  jurisdiction  of  the  offence  to  the  Federal 
Courts,  have  they  therefore  taken  fi-om  those  Courts  the 
civil  jurisdiction  which  they  heretofore  exclusively  had 
over  tlie  consequences  of  such  an  act? 

Originally  maritime  captures  under  the  form  of  war 
were  solely  examinable  in  the  Admiralty  Courts,  and, 
liowever  wrongful,  were  not  what  the  Common  Law  re- 
cognized as  trespasses.  By  prohibitions  and  fictitious 
venues,  the  Courts  of  Common  Law  have  indeed  much 
restricted  the  jurisdiction  of  the  instance  side  of  tiie  Admi- 
ralty Courts,  but  have  never  taken  any  part  of  their  juris- 
diction in  matters  of  prize.  All  torts  connected  with 
asserted  prize,  have  ever  admitted  and  received  in  Couils 
of  Admiralty  complete  redress ;  and  their  jurisdiction  over 
such  torts  is  rigorously  exclusive.  This  exclusive  juris- 
diction, by  a  fundamental  law  of  the  land,  has  been  wisely 
given  to  a  national  tribunal.  . 

Taylob,  Chief-Justice,  delivered  the  opinion  of  tlie 
Court : 

The  question  of  jurisdiction  arises  out  of  the  following 
facts :  The  Plaintiff  was  owner  of  the  brig  Jane  and 
cargo,  both  of  which  were  covered  by  Spanish  papers  to 
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protect  tlicm  from  British  capture.  On  her  voyage  from  ^*^»  i^^^- 
a  Spanish  to  an  American  port,  she  was  captured  by  an  ^jQiett 
armed  schooner,  in  a  belligerent  manner,  and  a  prize  mas-  ^  • 
ter  and  crew  put  on  board  of  her,  by  whom  she  was  con- 
ducted to  the  port  of  Beaufort,  in  this  State,  where  she 
was  entered  as  a  Spanish  merchantman,  having  all  the 
papei*s  which  it  is  usual  for  such  a  vessel  to  possess.  No 
commission  was  shewn  by  the  schooner  at  the  time  of  the 
capture ;  but  it  is  known  that  she  was  fitted  out  from  a 
port  in  the  United  States,  whence  she  sailed  on  a  cruise 
under  a  Carthagenian  commission.  Upon  the  arrival  of 
the  Jane  at  Beaufort,  she  was  consigned  by  Gronzales,  the 
prize  master,  to  the  Defendant,  who  sold  paii;  of  the  cargo, 
and  loaded  the  brig  with  a  i*etum  cargo,  when  tlie  Ameri- 
can captain  appeared,  and  libelled  the  brig  and  cargo  in 
the  United  States  District  Court  of  Admiralty.  The  brig 
was  restored,  liie  return  cargo  directed  to  be  sold,  and  its 
proceeds,  after  payment  of  costs,  paid  to  the  Plaintiff  for 
damages  ;  but  as  to  the  prayer  in  the  libel,  that  damages 
should  be  decreed  for  the  value  of  the  cargo  on  board  at 
the  time  of  the  capture,  and  that  the  Defendant  should 
account  for  the  value  in  his  hands,  the  libellant  waived  all 
further  claim  on  that  process,  and  no  decree  was  made 
thereon. 

It  would  be  a  waste  of  time  to  quote  authorities  to  prove 
that  the  question  of  prize  or  no  prize  is  exclusively  of  Ad- 
miralty cognizance ;  a  position  that  seems  to  admit  of  no 
controversy  $  and  ilie  only  enquiry  here  is,  whether  that 
question  must  necessarily  be  decided,  before  it  can  be  ascer- 
tained whether  the  Defendant  has  committed  a  wrongful 
conversion.  The  brig  had  been  provided  with  Spardsh 
papers  to  guard  against  a  capture  by  the  British,  the  only 
maritime  enemy  the  United  States  then  had  ;  and  she  thus 
assumed  the  character  of  the  only  nation,  against  the  ves- 
sel of  which,  the  schooner,  sailing  under  the  Carthagenian 
flag,  and  bearing  a  commission,  was  authorized  to  cruize. 
That  the  province  of  Carthagena  was  in  a  state  of  revolt 
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Mat,  1819.  and  rebellion  to  her  former  soverei^,  and  that  her  armed 
^2J^    cruisers  were  scouring  the  seas,  to  make  capture  of  Span- 
V.        ish  vessels^  are  facts  of  public  notoriety.    Whether  there* 
^  ^'    volted  state,  claiming  to  exercise  ttie  right  of  sorereignty, 
could  lawfully  issue  commission  for  that  purpose,  and 
whether  her  cruizers  could  rightfully  make  captures,  are 
questions  depending  upon  the  laws  of  war,  and  they  are  to 
be  determined  by  the  laws  of  nations,  and  not  by  the  mu- 
nicipal laws  of  any  country.      The  jurisdiction  of  a 
Common  Law  Courts  administering  a  code  not  common  to 
otlier  nations,  is  ousted,  whenever  it  appears  that  the  cap- 
ture was  made  in  a  hostile  character,  whether  properly 
acted  upon  or  not :  and  whenever  the  jurisdiction  of  the 
Admiralty  has  once  attached  by  the  taking  as  ^ize,  no- 
thing subsequent  can  take  it  away. 

But  assuming  the  principle  that  tiiLs  Court  was  at  liberty 
to  examine  the  autiiority  of  the  commission  under  which 
the  capture  was  made,  and  to  pronounce  it  illegal,  because 
the  Carthagenian  sovereignty  was  not  recognised  by  our 
government,  still,  as  the  capture  was  made  in  a  hostile 
form,  it  would  be  piratical  and  equally  within  the  Ad- 
miralty jurisdiction.  Hiis  was  decided  upwards  of  two 
hundred  years  ago,  and  has  been  recentiy  confirmed  in  the 
great  case  of  l£  Caux  v.  Eden,  Douglas  594  ;  to  which 
case  and  to  Cro.  Eliz.  I  refer,  as  clearly  establishing 
the  principles  on  which  the  Court  rely. 

The  objection  that  the  Plaintiff  would  be  without  redress, 
if  a  Conmion  Law  Court  refuse  it,  inasmuch  as  only  the 
Prize  Courts  of  tiie  nation  to  which  the  captor  belongs 
can  take  cognizance  of  the  case,  is  completely  answered 
by  several  adjudications  in  the  Courts  of  the  United  States. 
In  Talbot  v.  Jansen^  3  Dallas  133,  it  was  dedded  that  a 
Prize  Court  of  the  United  States  has  cognizance  of  the 
capture  as  prize^  where  jthe  property  is  brought  within  the 
jurisdiction  ;  and  if  the  capture  were  made  withoqt  a  com- 
mission, or  the  vessel  illegally  fitted  out  in  the  neutral 
country,  is  bound  to  make  restitution.    The  same  jirinci- 


pie  is  established  by  the  case  of  the  Merta^  9  Cranch,  ^»»  1819. 
359,  and  of  the  UlnviTuAhU^  1  Wheaton,  257,  8.     But  a     "^^^ 
more  decisive  answer  is,  tliat  in  this  case,  the  Court  of        v. 
Admiralty  did  exercise  its  jurisdiction  by  a  restitution  of  the         ^  ^' 
vessel,  and  a  sale  of  the  return  cargo ;  and  would  doubt- 
less have  given  damages  for  the  illegal  capture,  had  the 
Libellant  thought  proper  to  proceed  for  them.     3  Wheat. 

Two  plainer  propositions  cannot  be  stated  than  that 
this  subject  is  exclusively  of  Admiralty  jurisdiction ;  and 
that  the  Prize  Court  was  fu!l^  competent  to  administer 
complete  relief  and  justice  to  the  Plaintiff,  upon  proper 
application.  If  this  Court  has  not  jurisdiction  of  the  sub- 
ject matter,  the  Court  cannot  perceive  how  jurisdiction  is 
given  by  the  circumstance  of  the  privateer^s  being  fitted 
out  in  a  port  of  the  United  States,  in  violation  of  an  act 
of  Congress.  There  is  nothing  in  that  act  vhich  can 
have  the  effect  of  enlarging  the  jurisdiction  of  this  Court; 
for  the  offences  defined  in  it  are  triable  and  punishable 
solely  in  the  Courts  of  the  United  States.  The  maxim 
which  precludes  a  person  from  availing  himself  of  his  own 
wrong,  or  setting  up  a  defence  founded  in  a  violation  of 
the  law,  pre-supposes  that  the  Couil  has  jurisdiction  of  the 
matter  against  which  such  defence  is  brought  forward  ; 
but  can  never  operate  so  as  to  confer  a  jurisdiction  on  the 
Court.  If  a  person  were  indicted  for  a  tr-espass  in  taking 
away  property,  in  a  Court  having  no  jurisdiction  of  such 
a  crime,  and  it  should  appear  in  the  course  of  the  evidence 
relied  upon  by  him,  that  he  committed  a  felrny  instead  of 
a  trespass,  could  the  Court  on  that  account  convict  and 
punish  for  the  trespass  ?  Or  if  a  bill  wei*e  instituted  in 
Chancery,  which,  upon  the  face  of  it,  shewed  that  there 
was  a  complete  and  exclusive  remedy  at  law,  would  the 
Court  sustain  the  bill,  because  the  answer  shewed  that  the 
Defendant  had  violated  a  positive  law  ?  I  apprehend  the 
answer  to  both  of  these  questions  must  be  in  the  negative. 

Oo 
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Mat,  1819.      The  Court  ai'e  of  opinion,  that  a  Couii;  of  Common  Law 
Wriirht     ^^  "^  jurisdiction  of  the  case,  and  fliat  judgment  be  ren* 


V, 

Jbathain. 


dered  for  the  Defendant. 


Grove  Wright  1 

r.  >  From  Beaufoii:. 

James  Latham.  J 

t,  /  Action  on  the  case  by  an  indorsef  against  an  indorsef .  Two  coanta  iii  '^/ 
the  declaration.  1.  Upon  the  indorsement.  2.  Upon  a  special  agree- 
jnent  entered  into  between  the  parties  at  the  time  of  the  indorsement; 
that  the  indorsee  should  sue  the  maker  of  the  note,  and  endeavor  by 
legal  coercion  to  obtadn  payment  from  him ;  and  if  such  endeavors 
should  prove  onavuling,  that  the  indorser  should  be  liable.  Parol 
evidence  received  to  prove  this  special  agreement,  and  upon  proof 
being  made  thereof,  &c.  Plaintiff  recovered. 

This  was  an  action  on  the  case  brought  by  an  indorsee 
against  an  indorser.  The  bond  and  indorsement  were  as 
follows,  to-wit : 

^  Five  days  after  date  I  pronuse  to  pay  James  Latham,  or  order,  two 

**  hundred  and  eighty-seven  dollars,  for  value  of  him  received.    Witness 

"  my  hand  and  seal,  this  1st  day  of  January,  1810. 

ISAAC  SAOTH,  (Seal.) 
**  Teste — Alszahder  Latham." 

*«  Pay  the  within  note  to  Grove  Wright,  or  order,  for  value  received. 

'« Washington,  November  7, 1811. 

«  JAMES  LATHAM." 

The  declaration  contained  two  counts.  The  first  set 
forth  "  that  Isaac  Smith,  on  the  first  day  of  January,  A.  D. 
''  1810,  by  his  bond  under  his  hand  and  seal,  at  Beau- 
'*  fort  aforesaid,  promised  to  pay  the  said  James  Latham, 
"  or  order,  the  sum  of  two  hundred  and  eighty-seven  dol- 
"  lars,  five  days  after  date,  to-wit,  on  the  6th  day  of 
^<  Januaiy,  A.  D.  1810;  and  the  said  James  Latham^ 
**  afterwards,  to-wit,  on  the  7ih  November,  A.  D.  1811, 
^  at  Beaufort  county  aforesaid^  by  bis  indorsement  on  the 


SrPREMB   COITBfr  OF  NORTH-CAROJLIKA.  299 

**  said  bond  in  writing,  ordered  the  contents  thereof  then  Mat,  i»19. 

**  unpaid  to  be  paid  to  the  Plaintiff^  according  to  the  tenor     ^v'rijrht 

**  thereof:  and  the  PaintifT,  afterwards,  to- wit,  on  tlie        ''- 

**  10th  day  of  November,  A.  D.  1811,  at  Beaufort  county 

**  afoi'esaid,  presented  the  said  bond  (the  same  being  then 

**  payable  by  the  said  Isaac  Smith)  for  payment,  which 

**  the  said  Isaac  refused  to  do :  whereof  the  said  Isaac 

**  Latham  then  and  there  had  notice,  and  thereby  became 

*'  liable ;  and  in  consideration  th(»%of  then  and  thei-e  pro- 

**  miscd  the  PlaintiflT  to  pay  him  tlie  contents  of  the  said. 

**  bond,  according  to  the  tenor  thereof,*'  &c. 

The  second  count  charged,  "  that  Isaac  Smith,  of  Beau* 
^*  fort  county  aforesaid,  on  the  first  day  of  January,  A.  D« 
**  1810,  by  his  bond,  under  his  hand  and  seal,  promised 
^'  to  pay  to  the  said  Jame«  Latham,  or  order,  the  sum  of 
^  two  hundred  and  eighty-seven  dollars,  five  days  after 
**  date,  to- wit,  on  the  6tli  day  of  Januaiy,  1810;  and  the 
*^  said  James  Latham,  afterwards,  to-wit,  on  the  7th  day 
<*  of  November,  1811,  for  a  valuable  consideration,  trans- 
•'  ferred  the  sAid  bond  to  thi  said  Grove  Wright ;  and 
*^  then  and  there  it  was  agreed  between  the  said  Latham 
«*  and  Wright,  that  the  said  \wight  should  endeavor  by 
'^  legal  coercion  to  obtain  paynient  thereof  from  the  said 
^<  Isaac  Smith ;  and  if  such  endeavors  should  prove  una- 
^^  vailing,  that  the  said  Latham  should  pay  the  amount 
**  thereof  to  the  said  Grove  Wright,  and  the  said  Wright, 
**  after  using  all  legal  means  to  coerce  payment  of  said 
^  bond  from  the  said  Smith,  was  unable  to  procure  any 
''  satisfaction  thereof;  of  which  the  said  Latham,  after- 

'*'  wards,  to-wit,  on  the day  of ,  at  Beaufort 

<*  aforesaid,  had  notice ;  and  in  consideration  thereof  then 
**  and  there  promised,  the  said  Grove  Wright  to  pay  liim 
**  the  amount  thereof,"  &c. 

The  Defendant  pleaded  **  the  general  issue  and  the  sta- 
tute of  limitations."  In  support  of  his  action,  the  PlaintiiT 
proved  the  execution  of  the  indorsement  He  proved  no 
demand  on  Smithy  the  obligor  in  the  note,  or  notice  ta 
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Mat,  1819.  Latham^  unless  tlie  evidence  hereinafter  set  forth  was  pro-^ 

"^tV.     perly  admissible,  and  the  facts  proved,  constitute  in  law 

V,        such  a  demand  and  notice  as  will  make  Latham  liable* 

^'**^'    The  Plaintiff  proved,  by  Slade  Pcarce,  that  he  was  present 

when  the  note  was  indorsed ;  that  the  bond  in  suit  waa 

ti'ansferred  to  Grove  Wright  in  the  payment  of  a  debt ; 

that  when  this  bond  was  offered  to  Wright,  he  refused  to 

take  it,  unless  James  Latham  would  indorse  it;  that  at 

tiie  time  of  the  transfer,  it  was  expressly  agreed  between 

Latham  and  Wright,  that  Wright  should  first  bring  a  suit 

against  Isaac  Smith,  and  then  he  might  have  recourse  to 

Latham. 

On  the  part  of  the  present  Defend$tnt  it  was  objected, 
that  tlie  testimony  of  Pearce  was  inadmissible,  and  should 
not  go  to  the  Jury,  as  it  proved  a  contract  variant  from 
the  contract  entered  into  by  Latham,  by  the  written  trans- 
fer, and  contained  a  condition  not  set  forth  in  the  indorse- 
ment entered  on  the  note.  The  Court  admitted  the  testi- 
mony. The  Plaintiff  then  introduced  the  record  of  the 
Superior  Court  of  Law  for  Beaufort  County,  to  prove  that 
a  writ  had  been  issued  on  the  bond  in  question  on  the  16th 
day  of  November,  1811,  against  Isaac  Smith,  by  Grove 
Wright,  assignee  of  Latham,  returnable  to  Beaufort 
County  Court  at  December  term,  1811.  The  cause  was 
continued  until  December,  1812,  when  the  Plaintiff  was 
non-suited,  and  appealed  to  the  Superior  Court.  The 
appeal  was  returnable  to  Spring  term,  1813,  and  the  cause 
was  continued  Hill  Fall  term,  1814,  when  the  death  of 
the  Defendant  was  suggested,  and  the  suit  abated.  Slade 
Pearce  proved  that  Isaac  Smith  was  insolvent,  and  that, 
being  confined  in  jail  for  debt,  on  or  about  the  17th  day 
of  May,  1813,  he  gave  notice  to  his  a-editors  that  he  in- 
tended to  avail  himself  of  the  act  providing  for  the  relief 
of  insolvent  debtors ;  and,  among  others,  a  notice  was  de- 
livered to  him  Pcarce,  as  the  agent  of  Grove  Wright;  of 
which  he  gave  notice  to  Latham,  who  answered  evasively. 
On  the  abatement  of  the  suil,  and  during  the  week  in 
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which  it  did  abate,  Pearcc  informed  Latham  of  the  abate-  ^^t>  l^^^- 
ment,  and  gave  him  notice  of  his  liability.  -Wright 

This  suit  was  commenced  on  tlie  11th  day  of  April,        'v* 
IB  16.    Smith  and  Pearce  lived  in  thc^  same  town,  and 
Latham  about  eight  miles  from  town. 

On  these  facts  it  was  contended,  for  the  Defendant,  that 
tlie  Plaintiff  could  not  recover,  1,  Because,  on  the  first 
count  in  the  declaration,  there  was  no  evidence  of  a  de- 
mand or  notice.  2,  Because,  on  tlic  second  count,  the 
Plaintiff  had  been  guilty  of  such  negligence  as  to  make 
the  bond  his  own.  The  presiding  Judge  charged  against 
the  Defendant,  and  the  Jury  found  a  general  verdict  for 
the  Plaintiff.  A  rule  for  a  new  trial  was  obtained,  upon 
the  grounds,  1,  That  the  testimony  of  Pearce,  proving  the 
agreement  between  the  parties,  was  improperly  admitted* 
£.  If  the  testimony  be  admissible,  it  did  not  support  either 
of  the  counts  in  the  declai*ation.  3.  That  the  negligence 
of  the  Plaintiff  in  conducting  the  suit,  and  in  giving  no- 
tice, had  discharged  the  Defendant. 

The  rule  for  a  new  trial  was  sent  to  this  Court,  and  the 
Judges  were  divided  in  opinion — Hall  and  Henderson, 
Judges,  being  of  opinion  that  the  rule  for  a  new  trial 
should  be  discharged  and  judgment  given  for  the  Plaintiff; 
and  Taylob,  Chief-Justice,  being  of  a  contrary  opinion^ 

Hall,  Judge. — ^The  testimony  of  Pearce  is  objected  to, 
because  it  is  said  it  goes  to  establish  the  special  count, 
and  form  a  contract  variant  from  that  set  forth  in  the 
indorsement,  which  is  in  writing*  Without  at  all  impugn- 
ing the  rule,  or  believing  that  it  ought  to  be  impugned, 
which  forbids  the  introduction  of  parol  testimony  to  alter 
a  written  agreement,  I  think,  the  testimony  was  properly 
received.  A  contract  in  writitig  contains,  in  express  terms, 
or  by  natural  inference,  the  stipulations  into  wliich  the 
parties  have  thought  proper  to  enter.  What  is  an  assign- 
ment i  It  is  a  name  written  on  the  backof  a  bill  or  note,  in 
tlank  or  in  fuU^  when  it  is  expressed  to  whom  the  indorse- 
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Mat,  1819.  meiit  is  made.  Now,  who  would  understand  any  thing  more 
^JT^  even  from  an  indorsement  in  full,  than  that  the  indorser 
V.  had  parted  with  his  interest  in  the  bill  or  note,  and  trans- 
°™'  ferred  it  to  the  indorsee  ?  There  are  no  words  to  this 
elfcct,  that  if  the  indorsee  use  diligence  to  get  the  money 
from  the  drawer  or  maker,  and  fail,  and  then  give  timely 
notice  to  the  indoi*ser,  that  he  the  indorser  sh^ll  be  liable. 
How  then  does  the  indorser  come  to  stand  in  that  predica* 
ment,  when  there  is  notliing  like  it  stipulated  in  the  in- 
dorsement ?  The  law  merchant  has  placed  him  in  it,  and 
fixed  that  liability  upon  him,  which  he  has  not  subjected 
himself  to  by  an  express  conti-act.  If  the  law  has  imposed 
this  obligation  upon  him,  it  must  be  for  reasons  founded 
in  good  policy  ;  but  when  these  reasons  cease,  the  obliga- 
tion loses  its  force.  An  instance  may  be  readily  given,, 
and  that  is,  where  the  drawer  of  a  bill  has  no  effects  in  the 
hands  of  the  drawee  ;  this  fact  does  not  appear  fi*om  the 
indorsement ;  how  does  it  appear  ?  From  parol  evidence- 
If  the  objection  to  Pearce^s  testimony,  in  this  case,  be- 
good,  as  altering  a  written  contract,  it  would  be  equally 
good  against  the  parol  evidence  in  the  case  just  puty 
where  a  question  was  never  raised  about  it.  Again,  there- 
is  authority  for  saying,  that  where  the  drawer  or  maker 
is  a  bankrupt,  thei'e  is  no  necessity  of  giving  notice  to  the 
indorser,  if  he  knew  the  fact  at  the  time  of  the  indorse* 
ment.  How  is  this  to  be  known  without  the  introduction 
of  parol  testimony  ?  I  admit  this  authority  has  been 
doubted,  but  not  as  to  the  purpose  for  which  I-  introduce 
it,  that  is,  to  shew  that  parol  evidence  is  admissable  in 
cases  of  indorsement,  to  do  away  the  obligation  of  an 
indorsee  to  give  notice,  when  the  nature  of  the  case  does 
not  require  it.  Chitty,  in  his  treatise  on  Bills,  63,  says, 
**  that  by  the  very  act  of  drawing  a  bill,  a  man  enters  into 
**  an  engagement  with  the  payee,  unless  it  be  otherwise 
*'  agreed,  that  the  person  on  whom  he  draws  is  capable  of 
^'  binding  himself  by  his  acceptance,  that  he  is  to  be  found 
^'  at  the  place^  &c/'    What  iq  meaot  by  the  words  ^<  ofher« 


V. 

Lathank 
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"  wise  agreed  ?**  do  they  mean  that  such  agreement  shall  Mat,  1319. 
be  inserted  in  the  indorsement^  because  parol  evidence  is     ^^P^ 
not  admissible  to  prove  it  f    I  think  not— -a  majority  of 
the  Court  are  of  opinion^  that  the  parol  evidence  was  pro- 
perly received  ;  that  the  rule  for  a  new  trial  must  be  dis- 
charged and  judgment  be  given  for  tlie  Plaintiff. 

TAYLOKy  Chief-Justice,  contra — I  cannot  assent  to  the 
opinion  of  my  brethren,  which  I  have  reflected  upon  witli 
anxiety,  to  perceive,  if  I  could,  the  fallacy  of  the  reason- 
ing which  has  led  me  to  a  different  conclusion.  It  may, 
however,  be  obvious  to  others,  and  may  hereafter  become 
so  to  myself.  I  will  state  the  reasoning  upon  which  my 
opinion  is  founded. 

The  law  has  precisely  ascertained  the  rights  and  duties 
of  the  indorser  and  indorsee,  respectively,  i*esulting  from 
an  indorsement,  made  as  tliis  is  in  the  usual  form.  The 
indorser  undeilakes  that  if  the  indorsee  present  the  note 
to  the  maker  in  due  time,  the  latter  will  pay  it  accoinling 
to  its  tenor  ;  and  that  if  he  fail  to  do  so,  he  himself  will, 
upon  receiving  notice  of  the  failure  of  the  maker,  pay  the 
amount  in  all  cases,  where  notice  is  not  dispensed  witii  by 
the  law  in  consequence  of  certain  circumstances ;  and  that 
where  it  is  so  dispensed  with,  he  will  pay  without  notice. 
In  this  case,  the  testimony  of  Pearce  would  add  to  the 
indorsement  which  is  in  writing,  a  parol  stipulation,  tend- 
ing to  increase  the  duties  of  the  indorsee,  and  to  weaken 
and  circumscribe  the  responsibility  of  the  indorser.  The 
admission  of  such  evidence  is,  in  my  opinion,  not  only  cal- 
culated to  produce  all  the  danger  and  confusion,  to  avoid 
which  is  the  professed  design  of  excluding  parol  evidence^ 
in  any  case,  to  add  to  a  written  contract,  but  is  at  vari- 
ance with  a  current  of  authorities,  the  force  of  which  lias 
been  often  recognized  by  this  Court. 

In  an  action  brought  by  the  assignee  of  a  bond,  upon  a 
written  assignment  in  general  terms,  parol  evidence  was 
offered  to  shew  that  the  Drfendant  had  expressly  guaran- 


Latham. 
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Mat,  1819.  tccd  tlie  payment  of  the  bond  ;  but  it  was  rejected  as  an 
w  i  ht*  ^^tcmpt  to  charge  the  assignor  beyond  tlie  plain  words  and 
V.  meaning  of  his  written  contract."^  On  the  sale  of  a  slave, 
the  Defendant  warranted  the  title  in  writing,  which  was 
a  bill  of  sale  in  all  other  respects,  except  that  it  was  un- 
sealed, tlie  Plaintiff  declared  on  a  warranty  of  ^soundness, 
and  offered  to  prove  by  parol,  tliat  the  slave  was  unsound ; 
but  the  Court  rejected  the  evidence^  Where  the  parties 
in  the  sale  of  a  ship  reduced  the  contract  to  writing  by  a 
bill  of  sale,  it  was  held  that  no  action  would  lie  on  a  parol 
waiTanty  made  at  the  time  of  sale,  no  fraud  being  alleged ; 
it  being  a  rule  of  law,  that  wlienever  a  contract  is  reduced 
to  writing,  the  writing  is  to  be  considered  as  the  evidence 
of  the  agreement,  and  every  thing  resting  m  parol  becomes 
thereby  extinguished.:|: 

An  attempt  has  been  made  to  distinguish  this  case  from 
the  cases  quoted,  and  a  multitude  of  others  belonging  to 
the  same  class,  on  the  ground,  that  the  indorsement  says 
nothing  about  notice  ;  that  the  duty  of  giving  notice  re- 
sults by  operation  of  law,  and  therefore  parol  evidence 
shewing  that  the  parties  dispensed  with  it,  or  substituted 
something  else  for  it,  doe^s  not  vary  the  \iTitten  contract 
To  my  understanding,  the  principle  seems  to  be  the  same, 
whether  the  terms  of  a  contract  be  distinctly  stated  by 
the  parties,  and  its  effects  and  consequences  put  down  in 
writing,  or  whether  they  be  annexed  to  it  by  operation  of 
law.  In  both  cases  it  is  the  contract  of  the  parties,  and 
parol  evidence  to  change  it,  is  alike  dangerous  in  both. 
Let  us  see  whither  the  principle  will  lead  us.  The  words 
**  grant  and  demise'*  imply  a  warranty  in  a  lease  for 
years :  yet,  if  the  docti'ine  contended  for  by  the  Plaintiflr 
be  cori-ect,  it  would  be  right  to  prove  by  parol,  that  it. 
was  agreed  the  lessor  should  not  warrant.  If  a  man  enter 
into  a  covenant  without  naming  his  executors,  they  are 
liable  by  operation  of  law,  yet  it  might  be  shewn,  tiiat  tho 

"*  4  Dallas  240.  f  1  Z^w  Bepos,  363.  #  1  Johns.  414. 


SUFSEME  C017BT  OF  NOSTH-CAKOLIITA.  305 

parties  agreed  they  should  not  be  liable.    A  man  who  Mat,  idip. 
covenants  to  pay  rent,  is  liable  to  do  so,  although  the    ^^JpT^ 
ht>u6e  be  destroyed  by  fii-e ;  yet  he  might  prove  a  parol         v. 
agreement  that  he  should  not  be  liable.  Latham. 

In  addition  to  this,  it  appeal's  to  me  that  the  distinction 
has  been  considered  and  found  untenable  by  several  ad- 
judged cases.  In  Hogg  v.  Smith,*  it  was  held  that  parol 
evidence  cannot  be  received  to  control  the  legal  import  of 
a  known  commercial  insUiiment.  In  Thompson  v.  Rit- 
clian,t  a  note  for  the  payment  of  money,  in  which  no  time 
of  payment  was  specified,  was  declared  on.  The  note  was 
executed  in  Jamaica,  and  the  Defendant  oSci^ed  evidence 
to  shew  a  parol  agreement  that  the  money  was  to  be  paid 
on  the  arrival  of  the  parties  at  New- York.  But  it  was 
refused,  on  the  ground  that  tlie  time  of  payment  was  part 
of  the  original  contract ;  and  if  no  time  of  payment  be 
expressed  in  a  note,  the  law  adjudges  it  to  be  payable  im* 
mediately.  What  was  said  by  the  Chief- Justice  in  that 
case,  appears  to  me  to  cover  all  the  ground  taken  by  the 
Plaintiff  in  this.  "  When  the  oi)eration  of  a  contract  is 
**  clearly  Settled  by  general  principles,  it  is  taken  to  be 
<^  the  true  sense  of  the  contracting  parties ;  and  it  is 
**  against  established  rule  to  vary  the  operation  of  a  wi'i- 

m 

*'  ting  by  parol  proof.'*  I  would  then  ask,  if  the  opera- 
tion of  this  indorsement  is  not  clearly  settled  by  general 
principles  of  law  ?  If  so,  it  was  tlie  ti'ue  sense  of  the  con- 
tracting parties,  that  notice  should  be  given  to  the  indor- 
ser  of  the  drawer's  delinquency  ;  consequently,  it  cannot 
be  right  to  vary  that  obligation  by  parol  proof. 

♦  1  Taunt.  34r.  f  8  John.  189. 
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Starkey  Sharpe 

V. 

William  and  James  Jones,  executors  of  ^From  Hertford* 
the  last  will  of  James  Jones,  deceas- 
ed, and  against  John  Winbome. 


.1 


Debt  on  a  note  sealed  by  one  obligor,  but  not  sealed  by  the  other.  The 
Defendants  plead  severally.  The  executors  of  one  obligor  pleaded 
the  **  general  issue,  and  faWy  adoninistered."  The  other  obligor 
pleaded  the  **  general  issue  and  statute  of  limitations."  The  Jury 
found  the  plea  of  *'  fully  administered"  in  favor  of  the  executors,  and 
upon  the  plea  of  **  the  statute  of  limitations,"  they  found  against  the 
other  Defendant,  from  which  he  appealed,  and  in  the  Superior  Court 
It  was  moved  to  dismiss  the  appeal,  because  he  alone  had  appeaJec^ 
and  there  were  other  Defendants.    Motion  to  dismiss  disallowed,  for, 

%y  the  act  1789,  ch.  57^  suits  may  be  brought  and  prosecuted  on  all 
joint  obligations  and  assumpsits^  in  the  same  manner  as  if  they  were 
joint  and  several. 

If  an  assumpsit  be  brought  against  two,  the  Juxy  may  find  against  one 
and  in  favor  of  the  other;  so  tha^  the  judgment  to  be  given  against 
the  parties  in  this  action  is  not  joint. 

The  act  of  1777,  ch.  2,  gives  the  right  of  appeal  to  any  person,  either 
Plaintiff  or  Defendant,  dissatisfied  with  the  sentence,  judgment,  or 
decree  of  the  County  Court. 

The  rule  in  writs  of  eiror  is,  that  all  persons  against  whom  a  joint-judg- 
ment is  i^ven  must  join  in  it ;  or,  if  any  of  them  refuse,  he  or  they 
must  be  summoned  and  severed. 

There  is  an  absurdity  in  requiring  a  party  to  join  in  the  prosecution  of  a 
writ  of  error,  in  whose  favor  the  judgment  below  had  been  rendered ; 
and  summons  and  severance  apply  only  where  the  judgment  was  given 
against  a  party  who  will  not  join.  The  like  rule  prevails  with  respect 
to  appeals. 

As  to  the  plea  of  the  statute  of  limitations :  The  note  was  given  and 
became  due  in  1810 ;  suit  was  brought  in  1816.  The  act  of  1814^  ch. 
17,  does  not  allow  three  years  after  its  passage  for  bringing  actions  of 
debt  upon  simple  contract,  where  the  cause  of  action  then  existed ; 
but  limits  the  bringing  of  the  action  to  three  years  <<  af\er  the  cause  of 
action  accrued."  And  here  the  cause  of  action  having  accrued  in 
1810,  the  action  was  haired  the  moment  the  act  was  passed. 

This  was  an  action  of  diAt  brought  upon  the  following 
note,  to-wit : 


SUFBEMS   GOtJRT  OF  NORTH-CABOLIK^.  307 

''  We  promise  to  pay  Starkey  Shajrpe,  one  hundred  pounds,  with  inter-  Mit,  1819. 

'*  est  from  the  first  day  of  January  last,  for  value  received,  as  witness  our     ^--^^-^^ 

«  hands  and  seals  this  22d  June,  1810.  Sharpe 

«  JAMES  JONES,  (Seal.)  j^J;  ^ 

*'  JNO.  WINBORNE,  (Seal.)         Winbome. 
«<  Witness, 

«  Jwo.  ASKSW." 

The  suit  was  Gommenced  in  May  18 16^  and  the  Defen- 
dants pleaded  severally.  The  Executors  pleaded  ^<  general 
^^  issue  and  fully  administered."  The  Defendant,  Win- 
borne,  pleaded  the  **  general  issue  and  statute  of  limita- 
*<  tions.''  Upon  the  trial  in  the  County  Court,  the  jury 
found  for  the  executors  upon  their  plea  of  ^*  fully  adminis- 
tered,'' and  against  Winborne  upon  his  plea  of  ^<  the  sta- 
tute of  limitations."  From  the  judgment  of  tiie  County 
Court,  Winborne  appealed,  and  in  the  Superior  Court  a 
motion  was  made  to  dismiss  the  appeal,  upon  the  ground 
that  Winborne  alone  had  appealed.  The  case  was  sent  to 
the  Supreme  Court  upon  the  motion  to  dismiss  the  appeal, 
and  upon  the  further  point  made  in  the  case,  whether 
under  the  act  of  1814,  ch.  17,  the  Defendant,  Winborne, 
could  avail  himself  of  the  statute  of  limitations  in  this 
action,  the  note  having  been  executed  and  become  payable 
before  the  passage  of  the  act. 

Upon  the  first  point,  the  Court  were  unanimous  that  the 
appeal  was  rightfully  granted,  and  tlie  motion  to  dismiss 
should  be  disallowed.  Upon  the  second  point,  Tayi^or, 
Chief-Justice,  and  HsiniERSoir,  Judge,  were  of  opinion 
that  the  statute  of  limitations  barred  the  Plaintiff's  de- 
mand ;  and  Haxx,  Judge,  was  of  a  different  opinion. 

Tatlob,  Chief-Justice.«-^This  being  a  joint  obligation, 
the  remedy  at  Common  Law  would  have  survived  against 
Winborne ;  and  if  suit  had  been  brought  against  the  exe- 
cutors alone,  they  might  have  pleaded  tlie  survivorsliip  in  ' 
bar,  or  have  given  it  in  evidence  under  the  general  issue.* 
but  the  remedy  is  extended  by  act  of  Assembly  against 

f  £ng8  V.  Doniuthome,  2  Burr.  1196.    Fostan  v.  Stanevy,  5  East.  261. 
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shai^    ^^'i^S^^^j  ^  ^'^U  as  against  the  survivor ;  and  suits  may 

V,        be  brought  and  prosecuted  on  all  joint  obligations  and 

i^nbome.  assumpsits,  in  the  same  mann^  as  if  they  were  joint  and 
sevei*al.*  In  this  case  the  pleas  were  several :  ^'  tlie 
^*  general  issue  and  fully  administered''  were  entered  for 
tlie  executors,  and  ^*  the  general  issue  and  statute  of  lim- 
**  itations"  for  Winborne.  The  finding  of  the  Jury  was 
several ;  for  it  does  not  appear  tliat  a  judgment  of  q%uindo 
was  pi*ayed  against  the  executors :  they  went  without  day, 
while  a  judgment  must  be  supposed  to  have  been  rendered 
against  Winborne  upon  the  statute  of  limitations. 

It  has  been  decided  in  this  Court,  that  under  the  broad 
expressions  of  the  act  of  1789,  if  an  assumpsit  be  brought 
against  two,  the  Jury  may  find  against  one  and  in  favor 
of  the  other,  tlms  severing  by  their  verdict  a  joint  con<- 
tract,  upon  which  the  suit  was  brought.    From  all  this  it 
is  evident,  that  the  judgment  against  the  parties  in  this 
action  was  not  joint.    Now  the  rule  in  ^iis  of  error  is, 
that  all  persons  against  whom  a  joint  judgment  is  givra 
must  join  in  it  ;t  or,  if  any  of  them  refuse,  he  or  they 
should  be  summoned  and  severed.^    But  if  there  be  five 
Defendants,  and  three  be  acquitted,  the  writ  of  error  must 
.    be  prosecuted  by  the  two  aIone.$    In  some  cases  they 
must  all  join,  where  the  judgments  are,  in  titeir  nature^ 
several ;  as  where  an  action  is  brought  agunst  three  ex* 
ecutors,  one  of  whom  pleaded  ^^plene  administratis^  gene* 
rally,  upon  which  thc  Plaintifi'toolc  judgment  against  him 
of  assets  quandOf  &c.  and  the  other  two  Defendants  pleaded 
judgments,  et  plene  administraverunt  ultra  ;  the  Plaintiff 
replied  that  the  judgments  were  obtaine-d  by  fraud ;  and^ 
upon  the  trial,  had  a  verdict :  whereupon,  those  two  De- 
fendants brought  a  writ  of  error,  and  the  Court  held  that 
all  three  ought  to  have  joined.  ||    But  though  the  judg- 

♦  Act  of  1797,  ch.  57.  f  Walter  v.  Stokoe,  1  LcL  Ray.  71. 

i  Cartli.  8.  §  Vwighan  v,  LoiiQum  and  othen^  Cro,  Jac.  138, 

8  1  WiUsoD,  88. 
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ments  in  that  case  were  sevcraly  yet  they  were  rendered  Mat,  1319. 
agaimt  all  three  of  the  Defendants ;  and  I  believe  no  case     ^^^ 
is  to  be  found  whore  a  party  who  is  discharged  by  the         v. 
judgment  is  necessarily  to  be  joined ;  and  one  of  the  cases  winborne. 
cited  shews  it  would  be  error  to  do  so«     Indeed  there  is 
an  apparent  absai*dity  in  requiring  a  party  to  join  in  the 
prosecution  of  a  writ  of  error,  in  whose  favor  the  judg- 
ment below  had  been  rendered ;  and  summons  slnd  seve- 
rance apply  only  where  tiie  judgment  was  given  against  a 
pai-ty  who  will  not  join. 

This  being  the  law  in  relation  to  writs  of  error,  no  rea- 
son occurs  why  it  is  not  alike  the  rule  with,  respect  to 
appeals.  An  appeal  is  a  proceeding  by  statute  to  remove 
the  cause  altogether,  for  the  purpose  of  reconsidering  both 
tlie  fact  and  the  law.  A  writ  of  error  is  founded  on  tlie 
Common  Law,  and  operates  only  by  reconsidering  the 
law.  Both  are  regulated  by  the  act  of  1777,  ch.  2,  and  in 
language  of  nearly  the  same  import.  There  is,  indeed,  a 
slight  variation  iiv<the  description  of  the  parties  :  '*  whei*e 
**  any  person  or  persons,  either  Plaintiff  or  Defendant,'* 
are  the  terms  used  with  respect  to  appeals  ;  but  *^  where 
**  any  person**  are  applied  to  a  writ  of  error,  the  latter 
seeming  to  contemplate  only  one  party.  If  the  trial  below 
was  of  an  issue  to  the  country,  the  trial  upon  appeal  shall 
be  de  novo ;  by  which  I  understand  the  ti*ial  of  that  which 
is  appealed  from,  which,  in  this  case,  is  the  finding  of  the 
jury  against  Winborne  on  the  statute  of  limitations.  It  is 
true,  that  the  Plaintiff  will  be  obliged  in  the  Superior  Courts 
to  satisfy  the  words  of  tlie  act  and  make  it  a  trial  de  novo  ; 
but  the  idea  I  mean  to  convey  is,  that  it  is  only  meant  to 
be  de  fwvs  as  to  the  party  against  whom  the  judgment 
was  given  in  the  Court  below,  and  who  alone  has  appealed 
therefrom.  Whetlier  the  analogy  to  vvTits  of  error  would 
be  strictly  enforced,  where  the  judgment  was  rendered 
against  all  the  Defendants,  though  but  one  appealed,  is  a 
question  of  some  nicety,  which,  whenever  it  occurs,  will 
merit  considerati(m.    I  perceive  tiiat^  in  one  of  tlie  states^ 
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siuTe     ^^^''y  ^^  same  with  ours,  the  Court  considered  that  where 

V,        one  Defendant  appealed,  he  appealed  for  all  the  others^ 

\vinlH)me.  ^^^^  ^^  whom  had  entered  into  the  recognizance  which 

the  act  required."*    Upon  the  first  question,  I  am  clearly 

of  opinion,  that  the  appeal  was  rightly  constituted  in  the^ 

Superior  Court- 

Upon  the  other  ground  also,  I  am  of  opinion  the  Defen- 
dant is  entitled  to  judgment.  The  Legislature  have  under- 
taken to  prescribe  the  time  within  which  actions  shall  be 
brought,  wliich  it  is  perfectly  competent  for  them  to  do  ^ 
and  this  action  was  not  brought  within  three  years  after 
the  cause  of  action  accrued. 

Hau.,  Judge — In  this  case  the  Defendants  have  severed 
in  their  pleading,  and  one  of  the  pleas  pleaded  by  the 
Executors  has  been  found  for  them,  namely,  the  plea  of 
'  <'  fully  administered,''  by  which  they  are  discharged. 
The  Plaintiff  has  neitlier  moved  for  a  ne^r  trial,  nor 
appealed.  The  plea  of  the  statute  of  limitations  pleaded 
by  tlie  Defendant  Winbome,  has  been  found  against  hinif 
and  he  has  appealed.  It  would  seem  to  be  a  hard  case 
upon  the  Executors,  if  they  were  also  bound  to  appeal  on 
'that  account.  It  would  also  be  a  hard  case  upon  Win* 
borne,  if  he  could  not  appeal,  because  the  Executors  would 
not  join  him  in  it  They  have  nothing  to  appeal  from  ; 
he  has  a  judgment  against  him,  from  which  he  ought  to  be 
at  liberty  to  appeal.  Suppose  there  is  no  appeal;  the 
Plaintiff  is  bound  to  pay  the  Executors  their  costs,  and  an 
execution  would  issue  for  that  purpose.  Judgment  being 
against  Winbome,  execution  would  issue  on  behalf  of  the 
Plaintiff  against  him  ;  so  that  there  would  be  different  or 
cross  executions,  issuing  from  the  same  Court,  and  1  see 
no  good  reason  why  the  same  executions  might  not  issue 
from  different  Courts  ;  that  is,  from  the  County  Courts 
and  the  Superior  Court,  to  which  latter  Court  part  of  the 

*  9  Tjrler  396^Hui]bttt  v,  M€ftchuim 
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case  is  carried  by  appeal.    In  the  case  of  StockstiU  r.  Mat,  1819. 
Shuford  and  others,*  where  the  Defendants  pleaded  seve-     g^^^ 
rally  in  trespass  ;  some  of  the  Defendants  were  acquitted,        v. 
the  rest  were  found  guilty.    It  was  held,  that  those  acquit-  \v"iborne. 
ted  were  entitled  to  their  costs  ;  those  found  guilty  were 
bound,  of  course,  to  pay  the  amount  of  the  judgment 
against  them  and  costs.    I  am  of  opinion,  that  the  Defen- 
fendant,  Winbome,  was  at  liberty  to  appeal,  without  being 
joined  by  the  Executors  in  such  appeal. 

As  to  the  statute  of  limitations,  I  think,  the  act  of  1814, 
eh.  17,  began  to  operate  upon  the  note  on  which  this 
action  is  brought,  when  it  became  a  law,  and  not  befoi-e  ; 
and  that  it  began  to  operate  upon  it  at  that  time,  in  the 
same  way  it  would  have  done,  provided  tlie  note  had  been 
given  after  the  act  had  become  a  law.  I  am  of  opinion 
that  judgment  should  bo  given  for  the  Plaintiflfl 

NoTS.— The  act  of  1814^  ch.  17,  declares  thai  «  aU  actions  of  debt, 
»  grounded  upon  any  lending  or  contract  without  specialty,  which  shaU 
<«  be  sued  or  brought,  afler  the  ratification  of  tliis  act,  shallbe  commenced 
**  or  brought  within  three  years  next  after  the  cause  of  such  action  or 
"  miit,  and  not  after ;"  with  a  saying  for  infants,  femes  covert,  persons  of 
unsound  mind^  imprisoned  or  beyond  seas. 

♦  Conf.  Rep.  556. 
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Henry  Branson  1 

x\  >  From  Wake. 

Josepli  Gales.  J 

In  a  conversation  between  A  and  B,  relative  to  the  purchase  of  a  pair  of 
horses,  tlie  price  was  agi*eed  upon ;  but  A  said  he  could  not  spare  the 
horses  until  they  had  made  another  trip  in  tlie  stag'e.  B  agreed  to 
deposit  tlie  money  with  C,  and  when  tlie  hbrses  had  made  another  trip 
in  the  stag-e,  and  A  ascertained  that  B  had  deposited  the  purchase  mo- 
ney with  C,  he  was  to  deliver  the  horses  to  the  stage-driver  for  B. 
Before  the  trip  was  completed,  the  horses  ran  away  with  the  stage, 
and  one  of  tliem  got  much  injured.  A  tendered  the  horses,  and  de- 
manded the  purchase  money  deposited  with  C.  He  is  not  entitled  to 
the  money,  because  the  right  to  the  horses  was  not  changed,  the  con- 
tract of  sale  not  being  complete. 

This  was  an  action  of  assumpsit,  brought  to  recover 
from  the  Defendant,  as  agent  for  one  Bailey,  the  sum  of 
three  hundred  dollars,  tiie  price  of  a  pair  of  hoi^ses,  which 
the  Plaintiff  alleged  he  had  sold  to  Bailey.  The  case  .was, 
that  Bailey  had  a  conversation  with  Branson  relative  to 
the  purchase  of  a  pair  of  horses,  which  were  then  driven 
in  Branson's  stage  :  they  agreed  upon  the  price,  but  Bran* 
son  said  he  could  not  spai^e  the  hoi*ses  until  they  had  taken 
another  ti*ip ;  that  by  the  time  they  should  make  this  trip 
and  return  to  Fayettcville,  Bailey  would  be  able  to  satisfy 
him  that  the  purchase  money  was  lodged  in  the  hands  of 
the  Defendant,  Joseph  Gales,  at  Raleigh :  upon  the  ascer- 
tainment of  which,  Branson  was  to  deliver  the  horses  to 
the  stage-driver  upon  Bailey's  account,  the  stage-driver 
having  agreed  with  Bailey  to  take  the  horses  from  Fay- 
ettcville to  Raleigh,  and  to  drive  them  thence  to  Chai*les- 
ton  with  Bailey's  family.  On  the  ai'rival  of  the  stage- 
driver  at  Fayetteville,  the  horses  took  fright  and  ran 
away  witli  the  stage,  and  one  of  the  horses  was  thereby 
,  so  in  juiced,  that  he  was  rendered  utterly  unfit  for  taking 
Bailey's  family  to  Charleston,  the  purpose  for  which  they 
weiT  wanted.  The  stage-driver  left  Fayetteville  in  order 
to  join  Bailey  at  Raleigh^  whO;  he  expected^  would  pro- 
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cure  other  horses ;  and  according  to  his>  the  stage-driver's  "^^^f  ^^l^* 

understanding  of  the  contract,  the  horses  were  not  to  be 

considered  as  Bailey's  property  until  they  were  delivered 

to  him,  the  stage-driver,  to  take  to  Bailey ;  which  was  not 

to  take  place  until  Branson  had  received  the  price,  or  was 

satisfied  as  to  the  deposit.    The  Jury  found  a  verdict  for 

the  Defendant,  and  a  rule  for  a  new  trial  was  obtained  upon 

the  ground,  that  the  contract  of  sale  was  complete  before 

the  horse  received  the  injury,  and  the  Plaintiff  became  en- 

titied  to  the  money  deposited  with  the  Defendant,  as  soon 

as  the  deposit  was  made.    The  rule  was  sent  to  this  Court ; 

and 

By  the  Court.-— Let  the  rule  for  a  new  trial  be  dis- 
charged. 


Qq 
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Kinchen  Kitchen^ 

T.  >  From  Moore. 

John  Tyson.    J 

Assump^t  for  g'oods  sold  and  delivered.  Defendant  pleaded  a  set-off,  to 
support  which,  he  intTX>duced  his  book,  containing  an  account  against 
the  Plaintiff,  and  was  sworn  under  the  book  debt  act  (1756,  cli.  4,)  as 
a  witness  to  prove  the  items  in  the  account.  The  Plaintiff  then  offered 
witnesses  to  prove  that  tlie  Defendant  was  a  man  not  worthy  of  belief 
when  upon  oath.    Such  witnesses  admissible ;  for 

The  act  of  1756,  ch.  4,  only  removes  the  incompetency  of  the  party,  who 
is  examined  as  a  witness  to  prove  his  account,  it  leaves  his  credibility 
open  to  be  enquired  into  by  a  Jury. 

The  act  uses  tlie  wotds  ^  to  make  out  by  his  own  oath  or  afl&rmation^*' 
and  "  to  prove,"  as  synonimous.  To  prove  a  fact,  signifies  not  merely 
to  swear  to  it,  but  to  establish  its  truth  by  a  credible  witness. 

Where  a  statute  uses  a  word,  the  meaning  of  which  is  well  ascertained  at 
con^mon  law,  the  word  shall  be  understood  in  the  statute  in  the  same 
sense  in  which  it  is  understood  at  common  law. 

Where  the  proviuon  of  a  statute  is  general,  it  is  subject  to  the  control  and 
order  of  the  common  law. 

If  a  person  is  allowed  by  a  statute  to  be  a  witness,  who  was  inadmissible 
i^t  common  law,  be  becomes  at  once  affected  by  all  the  rules  and  prin- 
ciples which  appertain  to  that  character.  If  the  statute  removes  one 
disability,  all  others  remain  in  full  force  and  application. 

This  was  an  action  of  assumpsit^  to  which  the  Defendant 
pleaded  a  set-off.  At  the  trial,  the  Defendant,  being  the  keep- 
er of  a  house  of  entertainment  at  Moore  Court-House,  offer- 
ed in  evidence  his  book,  containing  an  account  against  the 
Plaintiff  for  boarding  and  lodging,  amounting  to  eleven  dol* 
lars.  He  proved  by  a  witness  that  the  Plaintiff  often  lodged 
at  his  house,  but  the  particular  items  for  boarding  and  lodg- 
ing, could,  as  Defendant  swore,  be  proved  only  by  his  own 
oath.  He  was  examined  under  the  book  debt  law,  and 
swore  to  the  items  in  his  account.  The  Plaintiff  then  mov- 
ed for  leave  to  introduce  witnesses  to  prove  that  the  De- 
fendant was  a  man  not  of  credit,  and  unworthy  of  belief 
when  upon  oatli.  This  was  refused  by  the  Court,  and  there 
was  a  verdict  for  the  Defendant*    A  rule  for  a  new  trial 
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being  obtained,  upon  the  ground  that  the  testimony  offered  Mat,  1819. 
was  impi-operly  rejected,  the  rule  was  discharged,  and  the    ^j^^jj^g^ 
Plaintiff  appealed.  v. 


Tyson. 


Tatlob,  Cbief-Jostice,  delivered  the  opinion  of  the 
Court: 

The  Defendant  pleaded  a  set-off  to  an  action  of  assump- 
sit, and  supported  it  by  his  book,  which  contained  an  ac- 
count against  the  Plaintiff,  the  items  of  which  he  proved  by 
his  own  oath.  The  Plaintiff  offered  witnesses  to  prove  that 
the  Defendant  was  a  man  unworthy  of  belief  when  on  oath ; 
but  the  Court  refused  to  receive  them,  and  a  verdict  was 
found  for  the  Defendant.  This  appeal  is  brought  up  by 
the  Plaintiff,  on  account  of  the  rejection  of  these  witnesses. 
The  act  of  IT 56,  ch.  4,  forms  an  important  exception  to 
the  rule  of  the  common  law,  which  prohibits  a  party  £i*om 
being  a  witness  in  his  own  cause  :  and  considering  the 
danger  of  the  exception,  and  the  temptation  it  offers  to 
fraud  and  perjury,  the  privilege  ought  not  to  be  extended 
further  than  the  words  of  the  act  warrant.  It  is  in  res- 
traint of  the  common  law,  and  ought  to  be  construed  strict- 
ly.*"  According  to  the  terms  of  tiie  act,  the  book  shall  be 
given  in  evidence,  if  the  party  make  out  by  his  own  oath  or 
affirmatiwh  that  it  contains  a  true  account  of  all  the  deal- 
ings, or  the  last  settlement  of  accounts  between  the  parties, 
and  that  all  the  articles  therein  contained,  and  by  him  so 
proved,  were  bona  fide  delivered.  To  make  out  by  his  oath, 
and  to  prove,  are  here  used  as  synonimous  terms,  and  they 
are  clearly  so,  in  the  common  use  and  acceptation  of  lan- 
guage. Now  it  is  a  rule,  that  when  a  statute  makes  use 
of  a  word,  the  meaning  of  which  was  well  ascertained  at 
common  law,  the  word  shall  be  understood  in  the  same 
sense  it  was  at  common  law.f  To  prove  a  fact,  signifies 
not  mei-ely  to  swear  to  it,  but  to  establish  its  truth  by  a 
credible  witness.  When  the  act  allows  the  party  to  be 
fiwom  as  a  witness,  it  only  removed  his  incompetence^  and 

♦2In8t  455.  t6Mod.  143. 
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Mat,  1819.  ^as  directory  to  the  Coart  to  admit  him :    But  when  it 
Kitchen     ^^^^^^  ^™  ^  prove  or  make  out  certain  facts  by  hisr 
V,        oath,  it  leaves  his  credibility  open  to  be  enquired  into  by  a 
^^^'     Jury.    Even  as  to  his  competency,  the  statute  cannot  be 
understood  to  extricate  the  party  from  any  oilier  disquali- 
fication than  that  created  by  his  interest :  it  leaves  him 
exposed  to  all  other  existing  exceptions.    Shall  a  party  be 
permittevd  to  swear  to  a  book  debt,  who  wants  understand- 
ing ?  Or  who  has  been  convicted  of  an  infamous  offence  ? 
Tet  the  same  reasoning  which  is  employed  to  shew  that  tlie 
Jury  are  bound  to  believe  a  party  admitted  under  this  act, 
tends  equally  to  prove  that  the  Court  is  bound  to  receive 
his  testimony  under  all  circumstances.    It  is  a  sdutary 
rule  of  construction,  that  where  the  provision  of  a  statute 
is  general,  it  is  subject  to  the  control  and  order  of  the  com- 
mon law."*!"    If  a  person  is  allowed  by  a  statute  to  be  a  wit- 
ness, who  was  inadmissible  at  common  law,  he  becomes  at 
once  affected  by  all  the  rules  and  principles  which  apper- 
tain to  that  character.    If  the  statute  removes  one  disabil- 
ity, all  others  remain  in  full  force  and  application.    The 
unavoidable  consequence  of  excluding  proof  of  the  charac^ 
ter  of  a  witness  is,  that  the  Jury  are  bound  to  believe  him  ; 
are  not  at  liberty  to  weigh  his  evidence  $  and  are  deprived 
of  those  means  of  judging  of  its  truth,  which  are  supposed 
to  be  connected  with  a  viva  voce  examination,  arising  from 
the  witness'  manner  and  behaviour,  and  his  mode  of  giv- 
ing evidence.    What  is  this  but  to  take  from  the  Jury  their 
peculiar  attribute  of  judging  of  the  credibility,  and  setting 
up  a  speaking  automaton,  a  mere  machine,  whose  utter- 
ance of  certain  sounds  shall  compel  them  to  overwhelm  the 
opposite  party  with  injustice  ?    A  verdict  founded  upon 
the  testimony  of  a  witness  who  is  destitute  of  all  moral  and 
religious  obligation,  and  strongly  tempted  by  interest  to 
give  to  polluted  principles  the  most  mischievous  operation^ 
if  it  be  not  called  a  perversion  of  justice,  must  want  a  de- 
signation.   The  law  could  never  intend  so  great  an  iacon*- 

•  1  Show.  455. 
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gruity,  as  that  a  witness,  whose  testimony  would  not  he  Mat,  1319. 
believed,  when  given  in  the  case  of  others,  should  in  his    ^^^ht 
own,  receive  implicit  credence :  That  infamy  alone  shall         v. 
disqualify  him,  but  when  interest  is  superadded  to  infamy,        ^^^"' 
it  shall  restore  him  :  That  in  one  case  he  is  sworn,  in  or- 
der that  the  Jury,  by  estimating  what  degree  of  credit  he 
is  entitled  to,  may  ascertain  the  truth  of  facts  :  In  the  other 
he  is  sworn,  that  the  Jury  may  find  a  verdict  in  his  favor, 
without  caring  or  enquiring,  whetlicr  his  evidence  be  true 
or  false. 

By  the  act,  tlie  book  is  also  made  evidence,  if  supported 
by  the  oath  of  the  party,  nor  is  it  competent  for  the  Jury 
to  judge  of  the  credibility  of  the  book,  if  tliey  cannot  do  so 
with  respect  to  the  party,  for  they  both  stand  upon  the 
same  footing.  But  the  Court  is  of  opinion,  tliat  both  are 
governed  by  the  common  law  principles  of  evidence.  The 
book  may  be  incompetent,  if  it  appear  to  the  Court  either 
that  the  matter  in  dispute  is  not  a  book  account,  or  that 
tlie  party  hath  other  means  of  proving  a  delivery  of  the 
articles,  than  by  his  own  oath ;  or  that  it  doth  not  contain 
a  true  account  ^  all  the  dealings  between  the  parties,  or 
the  last  settlement  of  accouiits,  or,  in  sliort,  for  the  want 
of  any  of  those  circumstances  which  must  be  established, 
before  the  book,  by  the  terms  of  the  act,  is  admissible  in 
evidence ;  and  when  admitted,  its  credibility  is  to  be  weigh- 
ed by  the  Jury.  Books  may  exhibit,  on  their  face,  material 
and  gross  alterations,  fraudulent  appearances  and  circum- 
stances, suspicious  entries,  and  various  exceptions,  which 
it  would  be  impossible  to  enumerate.  The  Jury  are  to  con- 
sider whether,  under  all  its  aspects,  it  be  entitled  to  their 
belief. 

It  is  therefore  ordered  that  a  new  trial  be  granted,  and 
that  upon  the  trial,  the  Plaintiff  be  permitted  to  adduce 
proof  that  the  Defendant  is  unworthy  of  belief  when  on 
oath. 
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Hat,  1819. 

Johnson^  Adjn'r,  &c.  "| 

r,  V  From  Warrcir. 

Blake  Baker.       J 

Testator  gave  to  his  wife  **  oil  the  property  he  receired  with  her;  %ncl 
"  the  rest  of  his  estate  he  gave  her  till  his  son  should  come  to  lawful 
**  age,  when  the  same  should  belong  to  him ;  and,  in  the  mean  time» 
«<  directed  that  his  son  be  maintained  and  educated  at  a  reasonable 
"  expense  out  of  his  estate,  in  proportion  to  Hie  value  of  all  the  pro- 
**  perty  and  its  general  profits  and  income."  The  widow  died,  leaving 
her  son  surviving  her,  who  died  before  he  attained  the  age  of  twenty- 
one.  The  legacy  to  the  son  vested  in  him  on  the  death  of  the  testator, 
and  did  not  lapse  by  his  death  before  twenty-one. 

The  words  ^  till  his  son  should  come  to  lawful  age,  when  the  property 
**  should  belong  to  him,"  do  not  import  a  contingency:  they  only  mark 
the  time  when  the  remainder  limited  by  the  will  is  to  vest  in  posses- 
sion i  the  demise  being  considered  as  made  subject  to  the  intermediate 
estate  created  out  of  it,  and  made  an  exception  to  it. 

Tliis  does  not  conflict  with  the  rule,  that  where  a  devise  or  bequest  is 
made  to  a  person  when  he  shall  attain  twenty-one,  without  any  dispo- 
sition of  the  property  in  the  mean  time,  that  generally  such  devise  or 
bequest  is  conditional,  and  will  not  vest  before  the  arrival  of  that 
period.  For  the  word  •*  vhen**  standing  by  itself  and  applied  to  lega- 
cies, is  a  word  of  condition ;  but  an  exception  is  made  to  the  rule, 
w^here  the  testator  has  disposed  of  the  intermediate  interest  either  to  a 
stranger  or  the  legatee. 

The  question  in  this  case  arose  upon  the  following 
clause  of  the  will  of  Robert  Bignall :  «<  I  give  and  bequeath 
"  to  my  said  wife  all  the  property  I  received  witib  her,  to 
*^  her  and  her  executors  and  administrators ;  and  the  rest 
^*  of  my  estate  I  also  give  her  till  my  son  comes  to  lawful 
''  age,  when  I  will  that  the  same  shall  belong  to  him : 
**  and,  in  the  mean  time,  it  is  my  will  and  desire  that  he 
^*  be  maintained  and  educated  at  a  reasonable  expense  out 
*'  of  my  estate,  in  proportion  to  the  value  of  all  my  pro- 
*^  perty  and  its  general  profits  and  income/'  Elizabeth, 
the  widow,  died  in  1795,  leaving  her  son,  whose  name  was 
Robert,  surviving  her,  who  died  before  he  attained  the 
age  of  twenty-one :  and  the  question  in  the  case  was^  Whe-*^ 


SUPREME   COURT  OF  NORTH-CAROXIlfA.  319 

Iher  the  legacy  to  Robert  vested  in  him  on  the  death  of  the  Mat,  1819. 
testator,  or  lapsed  by  his  death  before  twenty-one. 

TatIiOr,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

If  this  case  were  considered  on  the  ground  of  intention 
mei*ely,  I  apprehend,  no  doubt  could  exist  that  the  testator 
meant  an  immediate  vesting  of  the  remainder  in  his  son, 
and  not  to  place  it  on  the  contingency  of  his  arrival  at 
age.  Otherwise,  if  tlie  son  should  marry,  have  issue,  and 
die  before  twenty -one,  that  issue  would  bo  unprovided  for : 

a 

a  consequence  which  certainly  never  could  have  been  in- 
tended by  a  man  who  had  but  two  objects,  on  whom  to 
bestow  his  bounty,  a  wife  and  an  only  child.  But  further, 
he  directs  that  his  son  should  be  maintained  and  educated 
out  of  the  profits  and  income  of  Ids  propeKy ;  and  this 
shews  that  the  time  of  enjoyment  of  the  property  was  post- 
poned, with  the  twofold  view  of  benefit  to  the  wife,  and 
that  his  son  should  be  qualified  to  manage  it  when  he  came 
to  the  possession. 

And  this  construction  of  the  will  is  borne  out  and  sus« 
tained  by  a  series  of  authorities,  strongly  bearing  on  the 
point,  and,  which  consider  the  words  used  in  this  will  as 
seeming  only  to  import  a  contingency,  though,  in  truths 
they  convey  no  additional  meaning.  A  vested  remainder 
is  limited  by  the  will,  and  these  words  mark  the  time 
when  the  remainder  is  to  vest  in  possession,  the  devise 
being  considered  as  made  subject  to  the  intermediate  estate 
created  out  of  it,  $uid  made  an  exception  to  it.  The  case 
of  Boraston  in  3  Coke,  19,  establishes  this  doctrine;  but 
Mansfield  v.  Dugard,  in  Gilbert's  £q.  Bop.  is  so  much  in 
point  that  it  merits  particular  observation.  A  man  de« 
vised  certain  lands  to  his  wife  till  his  son  and  heir  appa- 
rent should  attain  to  his  age  of  twenly-one  years ;  and 
when  his  son  should  attain  to  that  age,  then  to  his  son  and 
his  heirs,  and  died«  The  son  lived  to  the  age  of  thirteen, 
and  then  died  j  and  the  wife^  supposing  tliat  she  had  a 
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Mat,  1819. 


Johnson^  Adin'r,  &c.l 

v.  V  From  Warren; 

Blake  Baker.      J 

Testator  gave  to  his  wife  *«  all  the  property  he  received  with  li* 
"  the  rest  of  his  estate  he  gave  Ker  till  his  son  should  coroc  i 
**  age,  when  the  same  should  belong  to  him;  and,  in  the  m< 
«  directed  that  his  son  be  maintained  and  educated  at  a 
"  expense  out  of  his  estate,  in  proportion  to  tlie  value  of  :• 
*'  perty  and  its  general  profits  and  income."    The  widow 
her  spn  suniving  her»  who  died  before  he  attained  the  u 
one.  The  legacy  to  the  son  vested  in  him  on  the  deatli 
and  did  not  lapse  by  his  death  before  twenty-one. 

The  words  "  till  his  son  should  come  to  lawful  age,  wl. 
"should  belong  to  him,"  do  not  import  a  contingfenc 
the  time  when  the  remainder  limited  by  the  will 
sion ;  the  demise  being  considered  as  made  subjc 
estate  created  out  of  it,  and  made  an  exception  ' 

Tliis  does  not  conflict  with  the  rule,  that  where 
made  to  a  person  when  he  shall  attain  twent 
sition  of  the  property  in  the  mean  time,  i]t 
bequest  is  conditional,  and  will  not  vest 
period.    For  the  word  **  wAen"  standing- 
cies,'is  a  word  of  condition;  but  an  ( 
where  the  testator  has  disposed  of  thi 
stranger  or  the  legatee. 
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Mat,  1819.  title  to  faold  the  lands  till  such  time  as  the  son  would  hare 
Johnson  attained  his  age  of  twenty-one,  in  case  he  bad  lived  to  that 
V.  time^  continued  in  the  perception  of  the  rents  and  profits 
of  the  said  lands  for  several  years ;  and  the  bill  was 
brought  against  her  by  the  heir  at  law  of  the  son,  to  have 
an  account  of  the  rents  and  profits  from  the  death  of  the 
son.  And  though  the  wife  was  likewise  executrix  of  the 
husband,  yet  it  not  being  devised  during  that  time  for  pay* 
ment  of  debts,  nor  any  creditors  or  want  of  assets  appear- 
ing, it  was  held  by  the  Chancellor  that  the  wife's  estate 
determined  by  the  death  of  the  son,  and  that  the  remain- 
der vested  personally  in  the  son  upon  the  testator's  death, 
and  was  not  to  expect  till  the  contingency  of  his  attaining 
his  age  of  twenty-one  years  should  happen ;  for  then^  in 
this  case,  it  never  would  have  vested,  he  dying  before  that 
age ;  and,  therefore,  decreed  the  wife  to  account  for  the 
profits  from  the  time  of  the  son's  death. 

The  case  before  us  is  something  stronger,  as  there  is  a 
trust  created  for  the  education  and  maintenance  of  the 
son ;  and  as  the  testator  makes  a  diflTerent  disposition  of 
the  estate  he  acquired  by  his  marriage,  giving  the  whole 
of  that  to  his  wife.  His  meaning  is  evidently  the  same  as 
if  lie  had  said,  ♦*  All  the  property  I  received  with  my  wifis 
"  I  give  her  absolutely ;  and,  as  to  the  rest  of  my  pro- 
**  perty,  I  allow  her  to  enjoy  it  till  my  son  come  of  age, 
*^  when  he  is  to  be  put  into  possession ;  but,  in  the  mean 
*^  time,  be  educated  and  maintained  out  of  the  income  of 
**  both  parts." 

The  following  cases  support  the  general  doctrine :  Hay- 
ward  r.  Whitly,  1  Burr.  228.  Doe  v.  Lea,  3  Term  Rep. 
41;  tliough,  in  point  of  cii5cumstances,  they  are  distin- 
guishable from  this,  inasmuch  as  trustees  were  interposed 
to  manage  the  estate  for  tlie  benefit  of  the  infant  legatee. 
But  the  case  of  Mansfield  v.  Dugard  was  clear  of  this  fea- 
ture ;  and,  being  a  devise  to  the  widow  for  her  own  bene- 
fit, whatever  was  the  proper  construction  on  that  will, 
must  be  alike  proper  on  this.    Its  authority  has  been 
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always  admitted  since  the  decision ;  and  in  Hanson  v.  Mat,  1819. 
Graham,  6  Yesey,  239,  the  Master  of  the  Rolls  remarks 
upon  it,  that  it  was  clear  the  testator  meant  to  postpone 
the  enjoyment  of  the  son  for  the  sake  of  the  antecedent 
benefit  to  the  wife ;  but  he  clearly  meant  a  vested  remain- 
der,  not  contingent,  whether  the  son  should  take  any  bene- 
fit at  all  in  the  estate. 

It  ought  to  be  understood,  that  the  determination  in  this 
<:ase  does  not  conflict  with  the  rule,  that  where  a  devise  or 
bequest  is  made  to  a  person  when  he  shall  attain  twenty* 
one,  without  any  disposition  of  the  property  in  the  mean 
time,  that  generally  such  devise  or  bequest  is  conditional, 
and  will  not  vest  before  the  arrival  of  that  period.  For 
the  word  ^  when,**  standing  by  itself  and  applied  to  lega- 
cies, is  a  word  of  condition.  But  an  exception  is  made  to 
the  rule  where  the  testator  has  disposed  of  the  interme- 
diate interest  either  to  a  stranger  or  the  legatee.  It  was 
upon  this  distinction  that  the  case  of  Perry  v.  Rhode's  ad- 
ministrator was  decided.  1  L.  Rep.  82.  The  Plaintiff  js 
entitled  to  judgment. 


Thomas  Person  1 

T.  y  From  Wayne*, 

Alexander  Carter  and  James  Porter.  J 

Case  for  money  laid  out  and  expended^  &c.  The  firm  of  *'  Carter  ft 
Porter^'  were  indebted  to  the  Bank  of  Newbem.  Carter  was  the  ac- 
tive partner,  and  purchased  of  Fletcher  a  bond  on  Everitt,  for  the 
amount  of  which  he  executed  to  Fletcher  an  obligation  under  seal,  in 
the  name  of  the  firm  **  Carter  &  Porter/'  and  Person  sealed  and  deli- 
vered the  said  obligation,  as  their  security.  Upon  Carter's  application^ 
Everitt  took  up  bis  bond,  and  gave  in  lieu  thereof  to  **  Carter  &  Por- 
ter" a  note,  which  was  discounted  at  the  Bank  of  Newbem,  and  the 
proceeds  applied  to  the  discharge  of  '*  Carter  &  Porter's"  note  due  to 
the  Bank.  Person  paid  to  Fletcher  the  amount  due  on  the  bond  which 
he  had  executed  as  security  for  '*  Carter  &  Porter/'  and  brought  this 

itctien  to  be  reiqibaned* 

Br 
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Mat,  1819.  Porter  was  not  present  when  Carter  executed  the  bond  to  Fletcher,  an^ 
a  question  was  made  whether,  as  tills  was  a  bond  in  which  one  partner 
could  not  bind  another.  Person  had  not  made  Porter  his  debtor  without 
his.  Porter's,  consent,  and  therefore  not  entitled  to  recover  of  him  in 
this  action.  There  was  no  evidence  that  Port«r  was  privy  to  the  con- 
tract with  Fletcher,  or  had  recognized  it  as  a  contract  of  the  firm, 
except  wliat  was  furnished  by  an  order  drawn  by  Porter  on  one  Isaac 
Hill  in  favor  of  Person,  in  wliich  he  directed  Hill  to  let  Person  have 
"  a!iy  amount  of  notes  or  judgments  to  tlie  amount  of  a  note  of  Carter 
8c  Porter,  given  to  Joshua  Fletcher."  Held  that  this  was  evidence  of 
a  recognition  of  a  subsisting  contract  of  Carter  &  Porter,  and  bound 
Porter,  although  he  was  not  present  when  the  bond  was  executed. 

One  partner  cannot  bind  another  partner  by  deed,  by  virtue  of  the  mere 
contract  cf  pailncrship :  to  do  so,  he  must  citlier  have  express  powers 
under  seal,  or  tlie  otlier  must  be  present  and  assent  to  the  act. 

If  this  case  then  stood  on  the  bond  alone,  although  the  money  ansing 
from  the  contract  was  applied  to  Porter's  use,  or  to  the  joint  use  of 
Porter  &  Carter,  without  the  assent  of  Porter,  he  would  not  be  liable 
in  this  action ;  for  no  man  can  make  another  his  debtor  without  his 
consent,  express  or  implied.  But  this  assent  may  be  implied  from  cir- 
cumstances, and,  when  implied,  it  has  the  same  effect  as  the  most 
express  assent. 

Although  Carter  had  no  power  to  sign  the  bond,  so  as  to  bind  Porter, 
yet  the  bond  may  be  used  to  shew  m  vfhat  capacity  Carter  professed  to 
act.  He  professed  to  act  for  the  firm  of  "  Carter  &  Porter,"  as  their 
agent.  The  money  raised  by  the  contract  was  applied  to  the  use  of 
the  partnership ;  Porter  recognized  the  bond  as  the  bond  of  the  finn, 
and  gave  directions  for  its  payment.  It  was  Porter's  bond  only  through 
Carter's  agency  for  ihe  partnership ;  and  his  recognition  of  it  as  a  bond 
of  the  firm  cannot  be  true,  othen^'ise  than  by  a  recognition  of  Carter's 
agency. 

Porter  not  only  recognizes  the  bond  as  tlie  bond  of  the  firm,  but  takes 
benefit  of  the  effect  of  the  contract,  and  assents  to  the  extinguishment 
of  his  own  debt ;  and  having  hn&mngly  received  the  benefit,  he  shall 
also  take  the  burthen,  and  do  the  same  thing  as  if  he  had  personally 
transacted  the  business. 


This  was  an  action  of  assumpsit,  in  which  the  Plaintiff 
declared  for  money  laid  out  and  expended^  for  money  lent^ 
for  money  had  and  received,  &c.  The  Defendants  were 
partners  in  trade  in  the  sale  of  merchandize,  at  a  store  in 
Wayne  county,  which  was  conducted  by  Carter,  Porter 
residino^  in  an  adjoining  county.  In  tlie  year  1812,  the 
firm  of  Carter  &  Porter  were  indebted  to  the  Bank  of 
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Newbem;   and  Carter,  for  the  purpose  of  discharging  ^tvx,  1819. 
said  debt,  purchased  of  one  Joshua  Fletcher  a  promissory     persou 
note    on    Joseph    Everitt,   which  was  payable  to  said         v. 

Cftrtcr  & 

Fletcher,  and  gave  an  obligation  to  Fletclier  for  the  porter. 
amount,  payable  in  other  notes,  which  obligation  was 
signed  by  Carter,  in  the  name  of  the  firm,  "  Caliper  & 
Porter,"  and  a  seal  was  annexed  thereto ;  and  the  same 
was  signed  and  sealed  by  Thomas  Person,  and  two  other 
persons,  as  securities.  James  Porter  was  not  pi^sent  at 
the  giving  of  the  obligation,  nor  was  there  any  evidence, 
produced,  except  the  circumstances  hereinafter  stated,  to 
shew  that  he  was  privy  to  the  amtract  with  Fletcher. 

Everitt,  upon  the  application  of  Carter,  took  up  his 
note,  made  originally  payable  to  Fletcher,  and  by  him 
delivered  to  Carter,  and  gave  a  new  note^  payable  to  Car- 
ter &  Porter ;  which  note  was  subsequently  discounted  at 
the  Bank  of  Newbem,  and  the  proceeds  applied  to  the  dis- 
charge of  Carter  &  Pewter's  note  then  due  the  said  Bank. 
Person  paid  Fletcher  the  amount  due  on  the  note  given 
him  by  Carter,  and  braught  this  action  to  be  reimbursed. 

On  the  trial,  the  Plaintiff  produced  an  order  which  was 
in  the  following  words,  to- wit : 

**  Mr.  Isaac  Hill,  be  so  good  as  to  let  Mr.  Thomas  Person  have  any 
**  amount  of  notes  or  judgments  to  the  amount  of  a  note  of  Carter  &  Por- 
<*  ter,  given  to  Joshua  Fletcher,  &c.  April  22,  1815. 

«•  JAMES  PORTER." 

Which  order  bore  date  prior  to  the  bringing  of  this 
action.  The  Judge,  in  his  charge,  instructed  the  rf  ury  that 
one  partner  cannot,  by  deed,  bind  his  copartner,  unless 
the  copartner  be  present,  assenting  to  the  execution  of  the 
deed  as  the  deed  of  the  firm ;  or  unless  he  had  previously 
requested  or  consented  that  he  might  so  execute  it ;  in 
which  case,  the  partner  so  executing  it,  would  be  consider- 
ed as  the  agent  of  the  party  so  assenting,  and  the  one  so 
assenting  would  be  bound  by  the  deed.  That  the  Jury,  if 
satisfied  from  the  circumstances  disclosed  by  the  testi- 
mony that  such  was  the  fact^  should  find  for  tiM)  PlaintiSl 
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Mat,  1819.  Tliat  if  the  Defendant,  Carter,  in  signing  the  obligation 
in  the  name  of  the  firm,  acted  without  any  legal  authority 
from  Porter,  yet,  if  Porter  subsequently  promised  to  pay 
the  Plaintiff  the  money  so  by  him  paid  for  the  firm,  such 
promise  would  be  binding ;  and  that  the  order  drawn  by 
Porter  on  Hill  was  a  fact  from  which  the  Jury  might  infer 
such  promise* 

The  Jury  found  for  the  Plaintifi.  A  rule  for  a  new 
trial  was  obtained  on  the  ground  of  misdirection  by  the 
Court,  and  on  argument  was  discharged*  The  Defen- 
dants appealed,  and 

He^hersox,  Judge,  delivered,  the  opinion  of  the  Court: 

A  contract  of  partnership  is  a  contract  of  agency,  and 
it  ^iffers  from  a  pure  agency  only  in  this,  that,  in  a  pure 
agency,  the  agent  binds  his  principal  only ;  in  a  partner- 
ship all  the  principals  or  partners  are  bound,  which,  of 
course,  includes  the  actor.    On  this  principle  is  bottomed 
the  powers  of  one  partner  to  bind  the  partnership,  when 
he  acts  within  the  scope  of  his  powers*    How  far  tbose 
powers  extend,  is  generally  ascertained  by  the  nature  and 
objects  of  the  copartnership;   and  this  depends  on  the 
agreement  of  the  parties  evidenced  between  themselves, 
generally  by  an  express  contract,  and  as  to  the  world,  in 
addition  tliereto,  by  overt  acts  or  visible  signs*     (I  speak 
not  of  what  makes  a  man  a  secret  partner.)    These  visi- 
ble signs  may  be  exhibited  after  a  transaction  of  agency, 
as  well  as  be  concomitant  with  or  before  it*    For  techni- 
cal reasons,  the  contract  of  partnership  does  not  give  one 
partner  a  right  to  bind  the  partnership  by  deed.    To  do 
so,  he  must  have  express  powers,  (under  seal  as  I  appre- 
hend,) or  he  must  be  actually  present  and  assent  to  tiie 
agency*    But  be  that  as  it  may,  the  power  does  not  flow 
from  the  bare  contract  of  partnership :  it  rests  on  some 
other  basis ;  either  one  of  those  before  mentioned^  or  some 
other* 
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If  this  case  then  stood  on  the  bond  alone,  which  Carter  ^f  ^t>  l^^^- 
signed  for  himself  and  Porter,  and  which  Person  joined  in     ^^ 
as  security,  although  the  money  arising  from  the  contract         i*. 
was  applied  to  Porter's  use,  or  the  joint  use  of  Porter  and     i>orte>. 
Carter,  without  the  assent  of  Porter,  he  would  not  probably 
be  liable  in  this  action  :  for  no  man  can  make  another  his 
debtor  witliout  his  consent  express  or  implied.     But  this 
assent  may,  from  drcumstances,  be  implied,  and  when 
implied  it  has  the  same  effect  as  the  most  express  assent. 
Now,  although  Carter  had  no  power  to  sign  the  bond,  so 
as  to  bind  Porter,  yet  the  bond  may  be  used  to  shew  in     • 
wluU  capacity  Carter  professed  to  act.    In  this  case  he  pro- 
fessed to  act  for  the  concern  of  Poi-ter  and  Carter,  as  their 
agent,  to  bind  them  by  their  deed*    The  money  raised  by 
the  contract  was  applied  to  the  use  of  the  partnership,  and 
(which  is  the  key-stone  of  the  case)  Porter  recognizes  it 
as  the  bond  of  Porter  and  Carter,  and  gives  direction  for 
its  payment,  describing  it  as  flie  bond  of  Porter  and  Carter. 
It  was  not  otherwise  Porter's  bond,  than  through  Carter's 
agency  for  the  partnership.    How  ,can  Porter^s  recogni- 
tion be  true,  otherwise  than  by  a  recognition  of  Carter's  • 
agency  ?     He  not  only  by  words  recognizes  the  agency, 
but  takes  benefit  of  the  effect  of  the  contract ;  susscnts  to 
the  extinguishment  of  his  own  debt,  but  refuses  to  take  on 
himself  those  obligations  which  his  situation  as  principal 
or  partner  imposes.    His  conduct  is,  in  effect,  this  ;  I  will 
recognise  the  acts  of  Carter  so  far  as  they  benefit  me,  but 
will  not  take  on  myself  the  liabilities  arising  fi*om  the 
same  transaction.    The  i-efutation  or  ex}K)sure  is  plain. 
Jf  Carter  had  not  an  express  binding  power  from  Porter 
to  bind  the  partnership  in  this  transaction.  Porter  had  his 
election  of  disavowing  the  contract ;   and  it  was   not 
required  of  him  to  make  an  express  disavowal,  a  refusal 
or  omission  to  take  any  benefit  under  it  would  have  been 
sufficient*    But  having  knowingly  received  the  benefits 
resulting  therefrom,  he  shall  a]s<i  take  the  burthen,  and 
hq  shall  do  the  same  thing  as  if  he  had  personally  trans- 
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Person 

V, 

Carter  & 
Porter. 


Mat,  1819.  acted  the  business.  He  shall  assume  all  the  intrinsic  obli- 
gations of  the  actor.  In  tliis  we  do  him  no  injustice,  and 
in  this  he  cannot  complain.  We  impose  on  him  only  the 
intrinsic  obligations  arising  out  of  his  situation,  which  he 
voluntarily  assumed,  and  the  beneficial  effects  of  which  he 
is  now  enjoying.  Cases  may  be  found,  in  which,  under 
circumstances  somewhat  similar  to  this,  recoveries  have 
not  be«n  effected  ;  but  in  which  all  the  principles  of  law 
contended  for  in  this  case  are  admitted,  and  the  mistake, 
if  there  be  any,  is  in  their  application.  The  case  in 
3  John.  21 3,  is  somewhat  like  this  ;  but  wanting  an  essen- 
tial part,  and  that  is,  the  recognition  of  the  bond  as  a  part- 
nership bond.  I  feel  myself  imperiously  bound  by  prece- 
dents settling  or  recognising  the  rules  or  principles  of  law. 
Knowingly  to  run  counter  to  them  when  well  settled,  would 
be  contrary  to  the  duty  which  I  owe  to  the  state,  and  con- 
trary to  tlie  duty  which  I  owe  to  myself.  But  as  to  those 
cases  which  only  apply  principles,  which  do  not  profess  to 
^establish  or  investigate  what  the  principles  are,  I  confess,  I 
do  not  feel  myself  bound  by  them,  if  I  cannot  perceive  the 
propriety  of  the  application.  In  fact,  th^y  are  looked  into 
as  mere  exercises,  as  practising  lessons,  to  enable  the 
Judge  the  more  easily  to  apply  the  rules  of  law  ;  but  it 
was  never  intended  that  we  should  look  to  the  remit  to 
ascertain  what  the  rule  is.  HTIien  there  is  no  controversy 
about  the  rule  on  either  side,  the  only  question  being  about 
the  application,  the  rule  is  not  to  be  found  in  the  result 
Such  cases  are  mere  practising  lessons  ;  if  right,  there 
will  be  the  like  decisions  again,  (I  will  not  say  they  will 
be  followed,)  if  wrong,  they  will  be  disregarded,  as  cases 
where  the  rule  is  misapplied. — ^The  rule  for  a  new  trial 
must  be  discharged. 


SUPREME   COUET  OP  NOETH- CAROLINA.  *      527 

Mat,  1819. 

Louisa  Dickinson  1 

T.  !►  From  Beaufort. 

Joel  Dickinson.  J 

Petition  for  divorce  from  the  bonda  of  matrimony,  for  fidultery  comniittaj. 
in  the  years  1812  and  1813. — The  petition  dismissed  ;  for 

Tlie  act  of  1814,  oh.  5,  is  the  only  law  which  gives  authority  to  the  Courts 
to'take  cognizance  of  the  subject  of  divorce.  The  adultery  charged 
"was  prior  to  the  passage  of  this  act ;  and  tlie  act  shall  not  be  so  con< 
strued  as  to  have  a  retrospective  operation  :  because. 

Before  the  passage  of  the  act  of  1814,  adultery  was  punishable  only  by  a 
fine.  To  superadd  to  this  liability,  a  deprivation  of  the  marital  rights, 
under  the  act  of  1814,  would  be  to  increase  the  punishment  of  the 
oHence  ;  and  this  w^ould  be  contrary  to  the  24th  section  of  the  biU  of 
rights,  which  declares  that  "no  ex  pott  facto  laws  ought  to* be  made." 

JEx  post  facto  Laws  are  of  different  kinds. 

1.  Eveiy  law  that  makes  an  action  done  before  the  passing  of  the  law, 
and  wliich  was  innocent  when  done,  criminal,  and  punishes  such  action. 

2.  Every  law  that  aggravates  a  cnme,  or  makes  it  greater  than  it  wasi, 
when  committed. 

J.  Every  law  that  changes  the  punishment,  and  inflicts  a  greater  punish- 
ment, tlian  the  law  annexed  to  the  crime  when  committed. 

4.  Ever^'  law  that  alters  the  legal  rules  of  evidence,  and  receives  less  or 
diiFercnt  testimony,  than  the  law  required  at  the  time  of  the  commission 
of  the  offence,  in  order  to  convict  tlie  offender. 

The  enhancement  of  a  crime  or  penalty,  seems  to  come  within  the  same 
mischief  as  the  creation  of  a  crime  or  penalty. 

To  every  petition  for  divorce  there  must  be  an  affidavit  appended,  that 
the  facts  charged  have  existed  and  been  known  to  the  petitioner  six 
months  before  the  filing  of  the  petition. 

This  was  a  petition  filed  under  the  act  of  1814,  ch.  5, 
praying  for  a  divorce  a  vinculo  matrimonii  or  a  mensa  et 
thoro  at  the  discretion  of  the  Court.  To  support  the  first 
prayer,  the  petition  charged  that  the  Defendant  had  sepa- 
rated himself  from  the  petitioner  and  lived  in  a  state  of 
adultery  in  the  year  1812  or  1813,  for  the  space  of  six 
months  ;  and  the  Jujy,  upon  an  issue  submitted  to  them, 
found  this  charge  to  be  true.  To  support  the  second 
prayer,  the  petition  charged  the  Defendant  with  cruel 
treatmeat  to  the  petitioner^  and  with  havjuig  offered  to  her 
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May,  1819.  pcrsoTi  intolerable  indignities.    The  Jury  negatived  these 
jjTJTj^    charges;  and  the  question  arose,  whether  the  petitioner 
V,         were  entitled  to  have  a  decree  made  separatine:  her  from 
ic  nson.  ^j^^  bonds  of  matrimony,  the  adultery  chai*ged  in  the  peti- 
tion and  found  by  the  Jury,  having  been  committed  be/ore 
the  passage  of  the  act  of  1814,  ch.  5. 

Another  question  was  made  in  the  case,  and  that  was  as 
to  the  sufficiency  of  the  affidavit  made  by  the  petitioner  at 
the  time  of  filing  her  petition.  The  affidavit  set  forth  that 
**  the  facts  stated  in  tlie  petition  were  true,  and  that  the 
<^  complaint  was  not  made  out  of  levity  or  by  collusion 
**  between  the  petitioner  and  her  husband,  for  the  purpose 
**  of  a  separation,  but  in  truth  and  sincerity  for  the  causes 
*^  contained  in  the  petition/'  It  was  contended,  that  the 
act  of  1814,  ch.  5,  required  the  affidavit  to  set  forth,  that 
the  facts  which  formed  tlxe  ground  of  the  complaint  had 
exists  and  had  been  known  to  the  petitioner  at  least  six 
months  prior  to  the  filing  of  the  jietition. 

Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

The  act  of  1814,  ch.  5,  is  the  only  law  which  gives  au- 
thority to  the  Courts  to  take  cognizance  of  the  subject  of 
divorce.  The  first  section  of  that  act  authorises  the  Court 
to  decree  a  divorce /rom  bed  and  board,  or  from  the  bonds  (^ 
Tnatrimony,  at  the  discretion  of  the  Court,  on  pi*oof  of 
natural  impotence,  or  that  either  party  has  separated  him 
or  herself  from  the  other,  and  is  living  in  Adultery.  And 
a  subsequent  section  authorises  the  Court  to  decree  a 
divorce  from  bed  and  board,  in  cases  where  the  husband 
either  abandons  his  fiEunily,  maliciously  turns  bis  wife  out 
of  doors,  endangers  her  life  by  cruel  treatment,  or  ofi^rs 
intolerable  indignities  to  her  person*  The  verdict  of  the 
Jury  has  negatived  the  charges  in  the  petition,  relative  to 
the  cruelty  and  personal  ill-treatment,  and  affirmed  the 
charge  of  adultery ;  as  to  which,  the  Jury  find  that  the 
Defendant  did  separate  himself  from  the  petitioner^  and 
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live  in  a  state  of  adultery,  in  the  year  1812  or  1813,  for  Mat,  i819. 
the  space  of  six  montlis.  And  this  brings  forwai-d  the  Dickinson 
question,  whether  a  decree  can  be  pronounced  under  the  ,  v. 
act  of  1814,  for  the  adultery  conmiitted  before  that  period* 
From  the  lan^age  used  in  the  first  and  second  sections 
of  the  act,  it  would  seem  to  have  been  the  intention  of  the 
Legislature  to  authorise  divorces  for  causes  existing  when 
the  act  was  passed  :  for  the  first  section  speaks  of  <^  a 
marriage  heretofore  contracted,"  and  then  proceeds  to  spe^ 
cify  a  cause  of  divorce  coeval  with  the  marriage,  to-wit, 
impotency;  and  the  second  section,  not  less  distinctly, 
speaks  of  the  injury  which  has  been  received  from  either 
of  the  causes  stated  in  the  first.  In  the  fifth  section,  the 
language  is  changed,  and  in  enumerating  the  causes  of  di- 
vorce from  bed  and  board,  the  law  is  stiictly  prospective, 
and  assumes  the  recognised  form  of  a  Legislative  act. 
^^  Jutvris  Jmnnam  debet  imponeref  non  Prceteritis*^^ — 6  Bac. 

Before  the  enactment  of  this  law,  the  offence  charged  in 
the  petition  was  punishable  only  under  the  act  of  1805, 
which  imposed  a  fine  on  the  party  convicted  :  and  there- 
fore the  Defendant  was  liable  to  no  other  punishment  in 
1812  or  1813,  when  he  committed  the  offence^  and  to  that 
extent  he  yet  continues  liable.  But  the  Court  is  now  call- 
ed upon  to  superadd  to^this  liability,  a  deprivation  of  the 
marital  rights,  and  an  allowance  to  the  petitioner  out  of 
her  husband's  estate,  under  the  authority  of  the  act  of  1 8 14. 
But  as  that  law  increased  the  punishment  of  tlie  offence, 
though  it  did  not  create  its  criminality,  it  appears  to  be, 
in  relation  to  this  case,  unauthorised  by  tlte  Declaration  of 
Rights ;  if  not  by  the  very  words,  at  least  by  their  fair 
meaning  and  spirit.  <<  Retrospective  laws,  punishing  faots 
^^  committed  before  the  existence  of  such  laws,  and  by 
^'  them  only  declared  criminal,  are  oppressive,  unjust,  and 
**  incompatible  with  liberty :  Wherefore,  no  ex  post  JaxAo 
^^  law  ought  to  be  made.''-— 24th  sec.  t>f  the  Declaration  of 
Rights.    It  is  true  that  the  &ct  of  adultery  was  declared 

Ss 
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Mat,  1819.  criminal  by  the  act  of  1805 ;  but  to  aggravate  the  punish* 
Dickinsoii  ™®"*  ®^  *  crime,  by  a  law  posterior  to  its  commission,  is 
V.  forbidden  by  the  same  reason  that  rcsti*ains  the  Lcgisla- 
ture  from  converting  into  a  cnmo,  an  act  innocent  when 
committed.  Punishments  are  designed  to  suppress  crimes, 
and  the  degree  in  which  cacli  individual  is  liable  for  spe- 
cific violations  of  the  law,  is  promulgated  to  the  citizens, 
under  a  constitutional  assui*ance,  that  they  are  irresponsi* 
ble  beyond  the  existing  enactments  when  the  crime  was 
committed.  This  construction  has  been  put  upon  the  term 
ex  post  facto  laws,  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Calder  v.  Bull. — 3  DalL  386. — ^Mr. 
Justice  Chase  says,  **  I  will  state  what  laws  I  consider 
**  ex  post  facto  laws,  within  the  words  and  the  intent  of 
*<  the  prohibition.  1st.  Every  law  that  makes  an  action, 
'^  done  before  the  passing  of  the  law,  and  which  was  inno- 
^*  cent  when  done,  crimbial,  and  punishes  such  action. 
"  £d.  Every  law  that  aggravates  a  crime,  or  makes  it 
**  greater  than  it  was  when  committed.  3d.  Every  law 
<^  that  changes  the  punishment,  and  inflicts  a  greater  pun- 
^'  ishment,  than  tiie  law  annexed  to  the  crime  when  com- 
^'  mittcd..  4th.  Every  law  tliat  alters  the  legal  rules  of 
^<  evidence^  and  receives  less  or  difibrent  testimony,  than 
**  the  law  required  at  the  time  of  tlie  commission  of  the 
"  offence,  in  order  to  convict  the  offender.**  Mr.  Justice 
Patterson  says,  in  the  same  case,  ^*  the  enhancement  of  a 
<'  crime  or  penalty,  seems  to  come  within  the  same  mis* 
**  chief  as  the  creation  of  a  crime  or  penalty  $  and  there- 
**  fore,  they  may  be  classed  together.**  Mr.  Justice  Ire- 
dell, speaking  of  tlie  power  of  the  Federal  and  State  Le- 
gislatures, says,  <*  they  shall  not  pass  any  ex  post  facto 
*^  law  I  or,  in  other  words,  they  shall  not  inflict  a  punish- 
**  ment  for  any  act,  which  was  innocent  at  the  time  it  was 
''  committed ;  nor  increase  the  degree  of  punishment  pre- 
**  viously  denounced  for  any  offence.** 

Without  refeiTing  to  other  authorities  for  an  exposition 
of  the«e  terms,  I  think  it  may  be  taj^en  as  an  incontrever- 
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tible  position,  that  the  act  of  1814,  so  far  as  it  is  relied  Mat,  i819. 
upon  to  sustain  this  application,  is  substantially  at  variance    J^^^^ 
witli  a  most  important  constitutional  provision,  the  pre-         r. 
servation  of  wliich  inviolate,  is  vitally  connected  with         ^  ' 
every  principle  and  bulwark  of  civil  liberty.    For  this  • 

reason,  therefore,  the  petition  must  be  dismissed. 

But  as  another  question  is  presented  by  the  case,  the 
determination  of  which  at  this  time,  may  serve  to  prevent 
fruitless  litigation,  and  settle  the  practice  in  other  cases, 
the  Court  will  give  an  opinion  upon  it.  The  sixth  section 
of  the  act  of  1814,  enacts  that  no  petition  shall  be  sustain- 
ed, unless  the  petitioner  shall  state  and  swear,  tiiat  the 
facts  forming  the  ground  of  the  complaint,  have  existed  to 
his  or  her  knowledge,  at  least  six  montlis  prior  to  the  fil- 
ing of  the  petition.  The  affidavit  in  this  case,  simply 
affirms  the  truth  of  the  facts  according  to  the  best  of  the 
petitioner's  knowledge  and  belief,  and  that  the  petition  is 
not  filed  out  of  collusion  or  levity,  but  for  the  causes  stated 
in  the  petition.  Nor  does  the  body  of  the  petition  state  the 
fact  in  the  manner  requii'ed  by  the  act.  It  should,  howe- 
ver, be  distinctly  stated  in  tlie  affidavit,  that  the  petitioner 
knew  of  the  facts  charged,  six  months  before  the  filing  of 
the  petition ;  and  tliis,  that  the  application  may  appear  to 
the  Court  not  dictated  by  passion  or  resentment^  but  an 
affair  of  deliberation. 


The  Governor 

TD.  V  From  Wake. 

Col.  Thomas  Bell. 


J 


Action  of  debt  for  25/.  the  penalty  incurred  by  a  Colonel  of  the  militia, 
for  not  making  a  return  to  the  Brigadier-General,  as  directed  by  the 
act  of  1806,  relative  to  the  militia.  The  certificate  of  the  Adjutant- 
General,  ia  evidence  under  that  act,  only  oithe  delinquency  of  the  offi. 
cer.  It  is  not  evidence,  that  the  person  sued,  was  an  officer  at  the 
time,  and  bound  to  make  the  return. 

This  was  an  action  of  debt  to  recover  the  sum  of  twenty- 
fire  pounds^  the  penalty  incurred  by  a  Colonel  of  the  Mi- 
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Mat,  1819.  [itia,  for  failing  to  make  a  return  to  the  Brigadier-Greneral. 

^__ Uiion  the  trials  the  Plaintiff  offered  in  evidence  the  follow- 

•V,         ing  certificate  of  the  Adjutant-General^  to-wit : 

Bell, 

**  STATE  OF  NORTH-CAROLINA. 

"  I  do  hereby  certify  that  Thomas  Bell  was  Lieutenant-Colonel  Com- 
**  manda:it  of  the  regiment  of  militia  in  Camden  County  for  the  year 
**  1815 :  and  that  he  the  sud  Thomas  BeU  did  not  as  such,  make  his  mili- 
^  taiy  return  to  the  Brigadier-General  of  the  brigade  in  which  Camden 
^  County  was  included  for  the  said  year,  as  directed  by  the  law  in  such 
^  cases  made  and  provided.  Given  under  my  hand  and  seal  at  Raleigh, 
«  tliis  15th  day  ofOciober,  A.  D.  1818. 

*-  ROBERT  WILLIAMS,  A^utant-General 

oftheJ^BHHaofJsrorth-CaroHna,  (Seal.) 

And  no  other  evidence  was  offered  on  behalf  of  the 
Plaintiff.  On  behalf  of  the  Defendant^  it  was  insisted  that 
nnder  the  act  of  1806^  relative  to  the  militia^  the  certifi- 
cate of  the  Adjutant-General  was  evidence  onlj  as  to  the 
delinquency  ;  tliat  it  was  no  evidence  of  the  Defendant's 
being  the  Lieutenant-Colonel  commandant  as  stated  in  tiie 
certificate — and  of  this  opinion  was  the  Court ;  and  the 
Plaintiff  was  nonsuited..  A  rule  for  a  new  trial  was  ob- 
tainedy  which  upon  argument  was  discharged^  and  the  At* 
«  torney-General  on  behalf  the  Plaintiff  appealed.^ 

Bt  THE  Court — ^The  act  of  1806,  makes  the  certifi- 
cate of  the  Adjutant-General,  proof  of  the  delinquency 
only  of  tlie  officer.  To  render  the  Defendant  liable  to  the 
penalty,  it  is  necessary  further  to  prove  that  he  was  an 
ofiicer  at  the  time,  and  bound  to  make  the  return. — ^The 
nonsuit  was  properly  awarded,  and  the  rule  for  a  new 
trial  must  be  discharged. 


SUFKEME   COURT  OF  NOBTH-CAROLIKA. 


335 


Hat,  1819. 


John  Doe  on  the  several  demises  of  Wm*"^ 

B«  Sheppaitl  and  wife  and  others^        i        Fi'om 

V.  I  Pasquotank. 

William  Sheppard.  J 


o'2d  wife  married 
to  Blount. 
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Mat,  1819.  Claim  of  the  haJf  blood  in  the  ewe  of  o.  purchMed  estate. 

Samuel  Swann,  sen.  devised  the  lands  in  t^  to  his  first  son  Samuel 
Swann,  jun.  and  to  his  second  and  third  sons  in  saccesaoqt  to  wit» 
John  and  Thomas,  who  were  by  a  second  wife.  Samuel,  the  devisee, 
became  seised  in  fee,  by  virtue  of  the  act  of  1784^  ch.  22.  He  devised 
one  part  of  the  lands  to  John  Swann,  one  of  his  brothers  of  the  mater- 
nal half  blood,  and  another  part  to  Thomas  Swann,  another  brother  of 
the  maternal  half  blood. 

John  died  intestate,  leaving  issue,  Samuel  Johnston  Swann,  who  died 
intestate  and  without  issue.  Thomas  Swann  died  intestate  and  with- 
out issue,  leaving  Maty,  a  maternal  sister  of  the  half  blood,  and  the 
said  Samuel  Johnston  Swann,  a  nephew  of  the  whole  blood. 

A  question  arose  who  were  entitled  to  the  lands  ?  the  kindred  on  tiie 
paternal  side,  who  were  further  in  degree  ;  or  the  maternal  half  sister. 
The  kindred  on  the  paternal  side  are  the  lessors  of  the  Plaintiif ;  the 
maternal  half  sister,  the  Defendant's  wife. 

Tlie  maternal  half  sister  is  entitled  to  the  lands,  for 

1.  Both  John  Swann  and  Thomas  Swann  took  the  lands  as  purchasers^— - 
and  the  same  person  who  would  have  been  the  heir  of  John  Swann, 
had  he  died  without  issue,  is  the  heir  of  Samuel  Johnston'  Swann. 

At  the  common  law,  the  principle  upon  which  the  law  of  collateral  inhe- 
ritances depends  is,  that  upon  the  failure  of  the  issue  in  the  last  pro- 
prietor, the  estate  shall  descend  to  the  blood  of  the  first  purchaser. 
And  he  who  would  have  been  heir  to  the  father  of  the  deceased,  shall 
be  heir  to  the  son. 

When  a  man  purcfuued  an  estate,  he  took  it  as  a  feudum  novum,  descen- 
dible to  his  heirs  general,  first  of  the  paiemal  and  then  of  the  materruU 
line.  If  he  died  without  issue,  or  brother  or  sister,  or  the  issue  of  such, 
his  eldest  paternal  uncle  would  take  :  if  there  were  no  such  uncle  or 
the  issue  of  such,  then  his  patepial  aunts.  If  there  were  neither,  nor 
the  issue  of  such,  then  his  eldest  great  uncle  of  the  line  of  his  paternal 
grand-father,  and  so  on  until  that  line  be  exhausted,  always  giving  a 
preference  to  the  male  stocks.  On  the  failure  of  blood  in  the  line 
of  the  paternal  g^randfather,  then  the  same  rule  was  to  be  followed  as 
to  the  paternal  grandmother's  line.  If  that  fail,  then  the  maternal 
grandfather's  line  was  to  inherit.  On  the  failure  of  that  line,  then  the 
maternal  grandmother's  line  was  to  be  sought  for. 

The  issue  of  the  eldest  son  of  William  Swann,  who  was  the  brother  ^ 
Samuel  Swann  the  elder,  would  be  the  heir  of  Samuel  Johnston  Swann 
at  common  law. 

2.  But  the  act  t>f  1784,  ch.  22,  has  let  the  half  blood  into  the  inheritance, 
-when  that  half  blood  U  in  the  Une  of  inheritance.  That  act  does  not 
change  or  alter  the  etocke  or  geneological  Unee,  as  they  were  known  at 
common  law.  They  remwn  the  same,  with  the  addition  of  the  half 
bloody  when  in  those  Unci, 
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Mary,  the  wife  of  William  Sheppaid,  is  the  heir  entitled  to  these  lands  Mat,  1819. 
under  the  act  of  1784 ;  because  she  b  next  in  the  deg^e  of  the  blood 
of  the  purchasers,  being  a  sister  ;  and  although  of  the  half  bloody  the 
3d  and  4th  sections  of  that  act  render  her  capable  of  inheriting. 

The  h^lf  blood  shall  not  inherit  when  out  of  Uie  common  law  stocks  or 
lines,  although  in  equal  or  in  a  nearer  degree.  Thus,  where  land  de- 
scends on  the  side  of  the  father  to  a  son,  who  dies  without  issue,  leav- 
ing a  half  blood  brother  on  the  maternal  side,  and  an  uncle  or  more  re- 
mote relation  of  the  whole  or  half  blood  on  the  paternal  side  ;  the  re- 
lation next  in  deg^ree  on  the  paternal  side  shall  inherit.  1st,  because 
he  is  of  the  blood  of  the  first  purchaser.  2dly,  the  proviso  to  the  3d 
section  of  the  act  of  1784,  declares  that  the  maternal  half  blood  bro- 
ther shall  not  inlierit,  until  such  paternal  Une  be  exhmtsied  of  the  fiaif 
bloodf  and  of  course,  of  the  whole  blood.  Heirs  shall  be  sought  for  in 
the  paternal  line  ad  infinitigm,  before  any  of  the  maternal  kindred  sliall 
Inherit,  however  near  in  degree.— And  e  converaOf  wlicre  the  lands 
shall  descend  on  the  maternal  line. 

Special  verdict — "  The  Jury  find  that  the  prcmi^jes 
*'  described  in  the  Plantiff*s  declaration  comprehend  two 
*^  tracts  of  land;  one  of  300  acres  devised  in  fee,  about  the 
"  year  1733,  by  Thomas  Swann  the  elder,  to  his  eldest 
**  son  Samuel ;  and  another  of  367  acres,  purchased  in 
**  the  year  1752,  from  the  agents  of  Lord  Granville,  by  tlie 
<'  said  Samuel  himself ;  which  said  two  tracts  are,  known 
^<  by  the  name  of  the  Elm  Plantation. 

'<  And  the  Jury  fui*ther  find,  that  the  said  Samuel 
'^  Swann,  being  so  seised  of  the  premises,  duly  made  and 
"  published  his  last  will  in  writing,  bearing  date  the  31st 
**  October  1766  5  and  therein  and  thereby  devised  the  said 
^'  premises  to  his  eldest  son  <^  Samuel,  and  the  heirs  of  his 
^^  body  lawfully  begotten,  and  for  the  want  of  such,  to  his 
**  second  son  John,  and  the  heirs  of  his  body  lawfully 
**  begotten,  and  for  the  want  of  such,  to  his  tliird  son  Stc- 
^^  phen,  and  the  heirs  of  his  body  lawfully  begotten,  and 
**  for  the  want  of  such  to  the  child  with  which  his  wife  was 
'^  then  pregnant  (who  was  afterwards  bom  and  named 
*^  Thomas)  and  the  heirs  of  its  body  lawfully  begotten  ;** 
**  and  afterwards  died  without  revoking  or  altering  tli« 
*^  said  will* 


536  CASES   AUGUED   AND   DETERMIinSD   IN  THE 

Mat,  1819.  «  And  the  Jury  further  find,  that  after  the  deatli  of  the 
*^  said  Samuel  Swann,  the  elder,  Saniuel  the  devisee 
**  entered  upon  the  premises  hy  virtue  of  the  said  devise^ 
^'  and  was  thereof  seised  ;  and  being  so  seised,  duly  made 
^^  and  published  in  writing  his  last  will,  bearing  date  the 
<<  24th  May  1786,  and  therein  and  thereby  devised  the 
*^  said  premises  to  his  brotlier  John  Swann,  the  aforesaid 
<^  second  son  of  the  said  Samuel  the  elder^  to  him  the  said 
*^  Jolin  and  his  Iieirs  for  ever  ;  and  afterwards  died  with- 
'^  out  revoking  or  altering  the  said  will. 

<^  And  the  Jury  furtlier  find,  tliat  the  said  John  Swann, 
**  after  the  death  of  his  said  brother  Samuel,  entered  upon 
'^  the  premises  and  was  thereof  seised,  and  being  so  seised^ 
^'  afterwards,  to  wit,  on  the  dd  day  of  March  1793,  died 
**  intestate,  leaving  an  only  child,  Samuel  Johnston  Swann, 
''  to  whom  the  said  premises  descended,  and  he  entered 
**  and  was  thereof  seised.  x 

**  And  the  Jury  further  find,  tliat  the  said  Samuel  John- 
*^  ston  Swann,  afterwards^  to  wit,  on  the  11th  day  of  Fe- 
**  bruary  1796,  died  intestate  and  without  issue,  or  bro- 
**  thetii  or  sisters,  or  the  issue  of  such. 

'^  And  the  Jury  further  find,  that  the  aforesaid  Samuel 
'*  Swann  the  younger,  was  the  only  child  of  his  father 
'^  Samuel  the  elder,  by  a  first  wife,  and  that  the  aforesaid 
''  John  Swann,  Stephen  Swann  and  Thomas  Swann,  were 
**  chilifren  of  the  said  Samuel  the  elder  by  a  second  wife. 
<<  And  that  after  the  death  of  the  said  Samuel  the  eldcr^ 
**  his  widow  intei*married  with  Frederick  Blount,  by 
''  whom  she  had  issue  a  daughter,  Mary,  now  the  wife  of 
**  William  Sheppard  of  Newbern,  under  whom  the  Defcn- 
*^  daut  claims  the  premises,  and  w^hicb  said  Mary  is  the 
^'  nearest  collateral  relation  of  the  said  Samuel  Johnston 
'^  Swann,  either  paternal  or  maternal,  the  aforesaid  Sam- 
*^  uel  Swann  the  younger,  Stephen  Swann  and  Thomas 
*'  Swann  tlie  younger,  being  dead  witliout  issue. 

"  And  the  Jury  further  find,  that  at  the  time  of  the 
<<  devise  hereia  before  mivitioned,  from  Samuel  Swann  the 
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"  younger  to  his  brother  John,  the  aforesaid  Thomas  ^Liy,  1819. 
^<  Swann  the  younger  was  in  full  life. 

<^  And  the  Jury  further  find,  that  the  aforesaid  Samuel 
'^  Swann  the  younger,  was  at  his  death  seised  of  another 
*^  tract  of  land»  which  he  devised  to  his  brother,  the  afore- 
"  said  Thomas  Swann  the  younger  ;  that  the  value  of  the 
"said  tract  was  te,000  :  and  the  value  of  the  premises 
"  contained  in  the  Plaintiff's  declaration,  was  i6,000. 

^^  And  the  Jury  further  find,  that  Samuel  Swann  the 
^'. elder,  had  a  brother  named  William  Swann,  and  a  sis- 
<<  ter,  Elizabeth  Vail,  who  are  long  since  deceased.  That 
""^  the  said  William  Swann  left  issue,  all  of  whom  are 
"  since  dead,  and  of  whom  two  only,  John  and  Willson 
^^  have  left  issue.  That  Rebeccah,  the  wife  of  William  B. 
<'  Shepard,  and  one  of  the  lessors  of  the  Plaintiff,  is  the 
<^  daughter  and  only  child  of  the  said  John.  And  that 
"  Polly,  the  wife  of  Isaac  Williams,  and  Comfort,  the 
<<  wife  of  Daniel  Williams,  (which  said  Polly  and  Com- 
**  fort  are  also  lessors  of  the  Plaintiff)  are  the  only  chil- 
*'  dren  of  the  said  Willson.  That  Elizabeth  Vail,  the 
•*  sister  of  Samuel  Swann  the  elder,  left  issue  Elizabeth 
**  Pemburn  and  Rebeccah  Williamson,  both  of  whom  were 
*^  in  being  at  the  death  of  Samuel  Johnston  Swann,  and 
'^  who,  afterwards,  duly  conveyed  and  released  all  their 
^*  right,  estate  and  interest  in  the  pi^mises  unto  Mary,  the 
"  wife  of  William  Shepard  of  Newbem,  under  whom  tlie 
^*  Defendant  claims. 

**  Tlie  Jury  fiu-ther  find,  that  the  demises  set  forth  in 
"  the  Plaintiff's  declaration,  were  executed  on  the  day, 
**  and  in  the  manner  therein  set  forth  ;  and  afterwards,^ 
**  to  wit,  on  the  said  day,  by  virtue  of  the  said  demises,* 
<<  that  the  said  John  Doe  entered  into  the  premises  with 
<^  the  appurtenances  and  was  thereof  possessed  ;  and  that 
'<  the  said  John  Doe^being  so  possessed,  the  Defendant,  by 
**  command  of  the  said  William  Shepai*d  of  Newbem,  ^ 
^'  and  Mary  his  wife,  afterwards,  to  wit,  on  the  same  day, 
^^  entered  upon  the  premises  with  the  appurtenances  in  and 

Tt 
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Mat,  1819.  ^t  yp^^ji  the  possession  of  Uic  said  John  Doc  tliereof,  and 
*•'  ejected  him  from  bis  said  farm.  But  whether  upon  tlic 
"  whole  matter  aforesaid,  the  said  Defendant  be  guilty  of 
"  the  said  trespass  and  ejectment  complained  of  in  the 
*^  said  declaration,  the  Jury  are  ignorant,  and  thereof  pray 
"  the  advice  and  consideration  of  the  Coui-t. 

"  If  it  shall  appear  to  the  Court,  upon  the  whole  matter, 
**  that  the  lessors  of  the  Plaintiff,  or  any  of  them,  had  title 
**  to  the  whole  of  the  premises,  at  the  date  of  their  i-espcc- 
**  tive  demises  aforesaid,  then  tlic  Jury  say,  that  the  De- 
"  fendant  is  guilty  of  the  trespass  and  ejectment  in  manner 
*^  and  form  as  the  said  John  Doe  hath  complained  of,  and 
**  assess  the  damages  of  the  said  John  Doe  to  one  shilling 
*'  and  costs  :  If  it  shall  appear  to  the  Court,  that  tlie  les- 
*^  sors  of  the  Plaintiff,  or  any  of  them,  had  not  title  to  the 
"  whole,  but  had  title  to  any  undivided  part  of  the  prcmi- 
^^  ses,  at  the  date  of  their  aforesaid  demises,  then  the  Jury 
'*  find  that  the  Defendant  is  guilty  of  the  trespass  and 
<*  ejectment  complainetl  of,  as  to  such  part  only  of  the  pre- 
**  mises,  and  not  guilty  of  the  re^sidue,  and  assess  the  dama- 
**  ges  of  the  said  John  Doe,  to  six-pence  and  costs :  And  if 
*^  it  shall  appear  to  the  Court,  that  the  said  lessors  of  tlie 
"  Plaintiff,  nor  any  of  them,  had  not,  at  the  date  of  the 
**  demises  aforesaid,  title  to  the  whole,  nor  any  part  of  the 
**  premises,  tlien  tlie  Jury  say,  that  the  Defendant  is  not 
**  guilty  of  the  trespass  and  ejectment,  whereof  the  said 
**  John  Doe  hath  complained." 

The  questions  of  law  arising  out  of  this  special  verdict, 
were  argued  in  this  Court,  in  the  case  of  *'  Den  on  the  de- 
"  mise  of  William  B.  Shepai'd  and  Wife,  and  others,  v. 
*i  Josiah  Relf,*'  in  the  year  180r.  In  the  special  verdict 
then  sent  up,  an  additional  fact  w^as  inserted,  to-.wit,  *<  That 
**  after  the  death  of  Samuel  Johnston  Swann,  to-wit,  on 
"  the  SOth  day  of  November,  1803,  hw  mother,  Penelope 
**  Swann,  widow  of  John  Swann,  conveyed  all  her  right, 
**  title,*  interest,  estate,  claim  and  demand  in  and  to  the 
premises^  to  the  said  Mary,  wife  of  the  said  William 
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"  Shepard  of  Newbern."  The  arguments  tlicn  made  on  m^t,  1819. 
each  side,  wei*e  again  i-elicd  on  in  this  case  for  the  respec- 
tive parties  :  and  as  the  decision  in  tliis  case,  and  in  the 
one  made  at  this  term  in  the  case  of  Balhird  and  others  x\ 
Hill  and  others,"  have  served  in  a  great  dcgi'ce  to  settle 
questions  that  have  been  long  agitated,  and  to  establish  an 
uniform  rule  of  descent  in  such  cases,  the  arguments  deli- 
vered in  the  case  of  Shepard  and  others  x\  Rclf,*'  are  here 
given,  to  shew  the  grounds  of  the  diversity  of  opinion 
which  has  existed  upon  the  construction  of  the  act  of  1784, 
ch*  2£,  regulating  descents  among  collaterals.  These  ar- 
guments were  delivered  by  Peter  Browne,  Esquire,  for  the 
lessors  of  the  Plaintiff,  who  were  the  heirs  at  common  law : 
and  by  William  Gaston,  Esquire,  for  Mary,  the  maternal 
half  sister,  wife  of  William  Shepard,  of  Newbern,  under 
whom  Relf  claimed* 

Bronvne^  for  the  lessors  of  the  PlaintiiT.  ][t  is  obvious 
that  some  part  of  the  special  verdict  in  this  cause  has  been 
inserted  with  a  view  of  raising  a  question.  Whether  John 
Swann  took  by  descent  or  by  purchase  ?  But  as  I  conceive 
that  in  either  case  the  Plaintiff  is  entitled  to  recover,  I 
shall  not  trouble  the  Court  with  it,  conceiving  it  perfectly 
immaterial ;  if  the  Court,  or  any  of  its  membei-s,  should 
think  differently,  to  htm  or  them  I  mibmit  this  part  of  the 
case  without  observation* 

It  is  explicitly  stated  in  the  special  verdict  in  tliis  case, 
that  the  lessors  of  the  Plaintiff,  or  one  of  them,  are,  or  is, 
the  heirs  or  heir. at  common  law;  and,  therefore,  tlie 
Plaintiff  must  recover,  unless  be  is  barred  by  some  act  of 
Assembly.  And,  accordingly,  it  has  been  contended  by 
tbe  counsel  £txr  the  Defendant,  that  certain  acts  of  Asscm- 
hljr  have,  itt  this  particnlar  instance,  altered  the  common 
law  course  of  descent^  and  gi:?eii  either 

1st.  The  inheritance,  or  au  estate  for  life,  to  the  mother 
of  8.  J.  Swann^  the  person  dying  last  seized;  or. 
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>Ut,  1819.      sclly.  The  inheritance  to  Mary,  the  wife  of  the  reaJ 

Defendant,  who  is  sister  of  the  maternal  half-blood, 
to  John  Swann,  who  was  father  of  the  said  S.  J. 
Swann. 
Whether  either  of  these  defences  will  avail  the  Defen- 
dant, must  depend  on  the  acts  of  Assembly  themselves, 
and  no  assistance  to  either  party  can  be  drawn  from  the 
common  law  or  books,  except  as  to  rules  of  construction. 
The  common  law  is  a  system  of  rules  founded  in  reason^ 
and  supporting  and  supported  by  one  another.  It  hath 
often  happened,  when  any  of  these  rules  hath  been  altered 
by  the  Legislature,  on  account  of  a  real  or  supposed  hard- 
ship which  existed  under  it,  that  the  alteration  itself  hath 
occasioned  more  mischief  and  inconvenience  than  the  ori' 
ginal  rule— -that  the  remedy  was  worse  than  the  disease-— 
and  the  statute  making  the  alteration  hatli  been  repealed, 
and  the  common  law  re43tored.  1  Bl.  Com.  70.  When  a 
rule  of  the  common  law  hath  been  altered,  it  hath  soon 
been  discovered  that  it  was  not  a  detached  building,  nor 
the  extreme  summit  of  the  superstructure,  but  a  part  of 
the  foundation,  or  so  intimately  connected  and  interwoven 
with  tlie  rest  of  the  fabric,  that  it  endangered  the  stability 
of  a  great  part,  or  defaced  the  symmetry  of  the  whole. 
Therefore  the  Courts  have  wisely  said  that  they  would 
make  no  alteration  in  the  common  law,  by  construction  or 
implication,  and  that,  whenever  there  was  a  doubt  or  am- 
biguity in  a  statute,  they  would  construe  it  so  as  to  suffer 
tiie  rules  of  the  common  law  to  remain  unaltered.  Fitz. 
233-4.  If  there  shall,  in  this  case,  appear  to  be  any  doubt 
about  the  intention  of  the  Legislature,  the  Plaintiff  claims 
a  favorable  construction. 

I  will  now  proceed  to  a  particular  examination  of  the 
title  which  the  Defendant  sets  up  under  the  mother  of  S^ 
J.  Swann,  the  person  dying  last  seised.  Unless  that  title 
can  be  supported  under  §  7  of  the  act  of  April,  1784,  ch. 
QQf  it  cannot,  I  conceive,  be  supported  at  all.  It  may 
not  be  improper  here  to  cite  two .  principal  rules  for  flte 
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coiivStnu^tion  of  statutes.     *^  1.   There  are  three  points  Mat,  1819. 

**  (says  Justice  Blackstone)  to  be  considered  in  tiie  con- 

^  struction  of  all  remedial  statutes ;  the  old  law,  the  mis- 

'^  chief,  and  the  remedy :  that  is,  how  the  common  law 

^*  stood  at  the  making  of  the  act ;  what  the  mischief  was 

**  for  which  the  common  law  did  not  provide ;  and  w^hat 

**  remedy  tlie  Legislature  hath  provided  to  cure  the  mis- 

**  chief.     And  it  is  the  business  of  the  Judges  so  to  con- 

**  strue  the  act  as  to  suppress  the  mischief  and-*  advance 

**  the  remedy/'     1  Bl.  Com.  87.    2.  The  preamble  is  a 

key  to  open  the  minds  of  the  makers  of  the  statute  and  the 

mischiefs  they  intended  to  redi-ess.    Plow.  269. 

In  the  case  now*  before  the  Couii,  the  motlier  would  be 
excluded  from  the  inlieritance,  or  any  portion  of  it,  by  two 
rules  of  the  common  law :  1st.  By  that  rule  which  ordains 
that  inheritance  shall  never  lineally  ascend.  2  Bl.  Com. 
208.  And  2dly.  By  that  rule  which  ordains  that  the  heir 
must  be  of  the  blood  of  the  first  purchaser,  2  Bl.  Com. 
220,  which  she  is  not,  it  being  expi*essly  stated  in  tlie  spe- 
cial verdict,  tliat  the  lands  in  dispute  came  to  her  son,  S. 
J.  Swann,  by  descent  from  his  father,  John  Swann.  So 
stood  the  common  law  at  the  making,  of  this  act 

What  was  the  mischief  intended  to  be  remedied  ?  The 
Legislature  itself  has  answered  this  question  in  the  pream- 
l>le  to  said  section  as  follows  : 

And  whereas,  by  the  law  of  deicents,  as  it  now  stands,  when  any  per- 
son seised  of  a  real  estate  in  fee  simple,  dies  intestate,  without  issue,  and 
not  having  any  brother  or  sister,  such  estate  descends  to  some  collatend 
relation,  notwithstanding  that  the  intestate  may  have  parents  living,  a 
doctrine  grounded  upon  a  maxim  of  law  not  founded  in  reason,  and  often 
iniquitous  in  its  consequences. 

Now  what  maxim  of  law  is  this  which  is  not  founded  in 
reason  ?  Clearly  that  which  declared  tliat  tlie  inlieritance 
of  lands  shall  never  ascend  ;  for  in  the  case  put  in  the  pre- 
amble, there  was  no  other  maxim  on  which  to  gi^ound  the 
exclusion  of  both  parent?.  In  all  cases  whei*e  one  brother 
purchased,  and  another  inherited  from  him  and  then  died, 
intestate^  without  issue^  and  not  having  aity  brother  or  sis- 
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Mat,  1819.  tcr,  OP  the  issue  of  such,  one  of  the  parents  would  hi^ebe^i 
Doc  ciititlcd,  as  the  nearest  heir  of  the  blood  of  the  first  pur- 
chaser ;  and  in  all  cases  where  a  child  purchased  abd  died 
'  *^P*  •  intestate,  without  issue,  and  not  having  any  brother  or 
sister,  or  the  issue  of  such,  the  father  would  be  entitled,  a» 
the  nearest  male  of  the  paternal  line.  So  that  neither  the 
rule  of  the  common  law,  giving  preference  to  the  blood  of 
the  first  purchaser,  nor  that  giving  preference  to  male 
Htocks,  constitute  the  mischief  recited  in  the  preamble ;  for 
by  neither  of  them,  in  the  case  put  in  the  preamble,  did  tlie 
estate  descend  to  a  distant  collateral  relation;  but  it  did  so 
solely  in  consequence  of  the  rule  that  inheritances  should 
never  ascend. 

But  this  maxim  is^declared  to  be  often  (not  alwags)  ini- 
quitous in  its  consequences ;  and  as  it  is  declared  not  to  be 
in  every  case  iniquitous  in  its  consequences,  we  are  pre- 
pared to  expect  that  it  will  not  be  altered  in  every  case* 
And  in  what  cases  should  we  expect  that  no  alteration 
M'ould  be  made  ?  Surely  in  those  where  an  alteration  would 
titke  the  estate  of  one  family  and  give  it  to  another :  i.  e. 
M'hci*c  the  lands  have  come  to  the  deceased  by  descent. 
This,  I  take  it,  was  the  misdiieff  and,  on  examination,  we 
shall  find  that  the  remedy^  or  enacting  clause,  applies  to 
this  mischief  and  no  other. 

Be  it  therefore  enacted  by  the  authority  aforeioid^  That  in  case  of  any 

person  dying  intestate,  possened  of  an  eitate  of  inheritance,  without 

t       leaving  any  issue,  or  not  having  any  brother  or  sister,  or  the  lawful  issue 

of  such,  who  shall  survive,  the  estate  of  such  intestate  shall  be  vested  in 

fee  simple  in  his  or  her  parent  from  whom  the  same  was  derived. 

This  evidently  means  the  case  of  a  gift  firom  the 
pai'cnt ;  for  the  fee  simple  is  to  vest  in  the  parent  (without 
naming  his  heirs)  from  whom  the  estate  was  derived  (not 
inheritedf)  supposing  that  parent  to  be  still  alive,  which 
could  not  possibly  be,  if  the  estate  had  come  to  the  intes- 
tate by  descent  from  the  parent  And  we  may  here  remark 
the  care  with  wiiich  the  Legislature  have  provided  for  coa- 
tinuing  tlie  estate  in  the  family  to  wjiich  it  originaUy  be- 
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longed.'  Here  tliey  have  made  provision  for  that  pui-pose  ^Iat,  1819. 
in  a  ca^  where  the  common  law  did  not.  Fop  if  the  mo- 
ther had  given  lands  in  fee  simple  to  a  diild,  and  it  had 
died  intestate,  without  issue,  and  not  having  brother  or 
sister,  or  the  issue  of  such,  who  survived,  then,  as  that 
child  took  as  a  purchaser,  the  inheritance  would,  by  the 
common  law,  have  vested  in  the  collateral  heir  on  the  part 
of  the  fatlier ;  but  by  tliis  act  it  returns  to  the  mother  and 
her  family. 

Or  if  such  estate  was  actually  purcliascd  or  otherwUe  acq^dred^ihQTi  tlie 
same  shall  be  vested  in  the  father  of  such  intestate,  if  living^;  but  If  dead, 
then  in  the  mother  of  such  intestate  and  her  heirs;  and  if  the  motlier  of 
such  intestate  should  be  dead,  then  in  tlie  heirs  of  such  intestate  on  tlie 
part  of  the  fatlier ;  and  for  want  of  heirs  on  the  part  of  the  fatlicr,  then  to 
the  heirs  of  the  intestate  on  tlie  part  of  the  mother. 

It  will  not  be  pretended  that  the  present  case  is  included 
under  the  words  acttuMy  purchased  ;  if,  then,  it  is  witliin 
tlie  operation  of  this  clause  at  all,  it  must  be  because  the 
words  otherwise  acquired  comprehend  estates  in  land  which 
have  come  to  the  intestate  by  inheritance.  Here,  then,  it 
is  all-important  to  attend  to  the  true  and  acxurate  meauins^ 
of  the  word  a^cquired.  To  acquire  title  to  lands,  is  an  ex- 
pression sometimes  used  by  good  writers  in  such  a  sense 
as  would  include  the  getting  of  them  by  inheritance ;  but 
this,  I  take  it,  is  either  from  inattention,  or  for  v.ant  of 
some  other  general  term  more  accurately  to  express  tlieh* 
meaning ;  for  the  same  writers,  when  they  mean  to  ex- 
press themselves  with  accuracy  and  precision,  caiTfully 
distinguish  between  to  acquire  and  to  inherit  1  Bl.  Com. 
458.  But,  in  truth,  acquire  is  not  a  technical  t(^rm,  and 
therefore  its  true  meaning  is  to  be  searched  for  in  eminent 
philological  writings,  and  Dr.  Johnson,  in  his  Dictionary, 
(fol.  edit.)  defines  it  thus : 

"  To  acquire,  v.  a.  facquirir  Fr.  acqidro  Lat.)  To  gain  by  one's  labour 
"  or  power,  to  obtain  what  is  not  received  from  nature  or  transnut- 
•*  ted  by  inheritance." 

And  with  this  definition  agrees  the  common  understand- 
ing and  practice.    Every  one  would  say  that  Bonaparle 
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Mat,  1819.  acqvired  the  crown  of  France,  but  no  one,  that  Louis  XVI 
did — ^he  ijiherited  it. 

These  terms  actually  purchasedf  or  otherwise  acquired^ 
are,  however,  extensive  enough  to  include  every  other 
means  of  getting  an  estate  in  lands  i  and,  as  from  the  pre- 
amble, it  appears  that  the  Legislature  considered  the  ex- 
clusion of  the  parents  not  always  iniquitous,  but  in  some 
cases  right  and  just,  in  tliose  cases  they  surely  would  con- 
tinue their  exclusion  ;  and,  as  that  cannot  be  in  any  other 
cases  than  those  in  which  the  lands  came  by  descent  to 
the  deceased,  it  will  follow  that  in  cases  of  that  descrip- 
tion the  parents  are  still  excluded  as  at  common  law.  If 
the  Legislature  had  entirely  abolished  the  maxim  of  the 
common  law,  that  tlie  inheritance  of  lands  shall  never 
aseendf  still,  in  cases  like  the  present,  where  the  lands 
came  by  descent  from  one  parent,  the  other  would  have 
been  excluded  from  the  inheritance,  as  not  being  of  the 
blood  of  the  first  purchaser.  Vide  a  good  argument- 
against  this  title  in  2  Hay  w.  Rep.  247. 

Then  let  us  examine  the  title  which  the  Defendant  sets 
up  in  right  of  liis  wife  Mai*y,  who  is  sister  of  the  maternal 
half-blood  to  John  Swann,  from  whom  the  lands  descended 
to  S.  J.  Swann,  the  person  last  seised. 

If  this  title  is  good,  it  must  be  under  the  statute  of 
April,  1784,  chap.  22,  $  3. 

Let  us  see  how  ttic  common  law  stood  at  tlie  time  of . 
making  tliis  act,  so  far  as  this  title  is  concerned. 

If  John  Swann  took  by  descent,  tlie  Defendants  wife 
would  have  been  excluded  from  the  inheritance  of  the  pre- 
mises in  question,  because  she  was  not  of  the  blood  of  the 
first  purchaser.    2  Bl.  Com.  220..        , 

Or,  if  John  Swann  took  by  purchase,  she  would  have 
been  excluded,  because  she  was  of  the  female,  and  not  of 
tlie  male,  stock.    2  BL  Com.  234. 

Further,  she  would  have  been  excluded,  because  she 
was  only  oi  the  balf-blood>  even  if  she  had  been  the  near- 
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est  relation  of  the  male  stock,  or  of  the  blood  of  liie  fii'st  ^-^^»  i^^^* 
purchaser.     2  Bl.  Com.  204,  and  seq. 

Thus  stood  the  common  law ;  and  now  for  the  mischief 
for  which  it  did  not  provide. 

As  every  part  of  the  act  of  Assembly  which  coald  have 
th^  least  bearing  on  tliis  subject  hath  been  impressed  into 
tlie  service  of  one  party  or  the  other,  it  may  here  be  neces- 
sary to  take  a  review  of  the  whole. 

§1.  Whereas  it  would  tend  to  promote  that  equality  of  property, 
wliich  is  the  spirit  and  principle  of  a  genuine  republic,  that  the  real 
estate  of  persons  dying  intestate  should  undergo  a  more  general  and 
equal  distribution  than  has  hitherto  prevailed  in  tliis  State.  ^ 

This,  which  is  a  preamble  to  the  three  following  sec- 
tions, and  has  therefore  been  inserted  in  a  separate  clause 
by  itself,  has  been  relied  upon  by  the  counsel  for  the  De- 
fendant, with  what  propriety  it  is  not  for  me  to  determine ; 
but  I  can  see  none :  for  if  the  real  estate  of  persons  dying 
intestate  was  to  be  equally  distributed  among  all  the  citi- 
zens of-the  State,  it  would  be  a  more  general  and  equal  dis- 
tributian  than  has  hitherto  prevailed  in  this  State;  and  so 
would  the  simply  abolishing  the  law  of  primogeniture  oc- 
casion a  more  general  and  equal  distribution  than  has  hitlier- 
to  prevailed  in  this  State;  and  that  the  latter  (the  law  of 
primogeniture)  was  the  only  mischief  which  the  Legisla- 
ture there  had  in  view,  will  appear  clearly  from  $  2,  which 
regulates  lineal  descents  and  solely  abolishes  the  right  of 
primogeniture,  and  makes  a  m^ore  general  and  equal  distri- 
bution of  the  intestate^s  real  estate,  by  dividing  it  among  all 
the  sons,  without  admitting  the  daughters. 

This  second  section  contains  in  it  no  particular  pream- 
ble, nor  would  Section  3,  which  regulates  collateral 
descents,  had  not  another  mischief  there  come  into  the 
view  of  the  Legislature,  and  which  is  therein  set  forth  in 
a  particular  preamble. 

III.  And  whereas  it  is  almost  peculiar  to  the  law  of  Great  Britain,  and 
founded  on  principles  of  the  feudal  system,  which  no  longer  apply  to 
that  government^  and  can  never  apply  in  this  stfttc,  that  the  half  blood, 
should  be  excluded  from  the  inheritance. 

Uu 
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Mat,  1819.  Thus  the  Legislatui'e  have  not  left  us  to  presume  or 
conjecture  what  the  misdiiefs  were  which  they  intended  to 
remedy ;  butt  knowing  that  the  ingenuity  of  man  was  su- 
perior to  his  sagacity,  and  that  their  intention  might  be 
ingeniously  and  plausibly  misrepresented,  they  have  been 
careful  to  state,  in  the  preamble  in  the  first  section,  tlie 
law  of  primogeniture,  and  in  the  pi-eamblc  to  the  thii*d 
section,  the  maxim  tliat  the  half  blood  slwvld  be  excluded 
from  Uie  iiUieritance,  to  be  the  only  mischiefs  wliich  tliey, 
in  this  section,  intended  to  remedy ;  and,  for  fear  that  we 
should  not  make  the  proper  use  of  these  preambles  or  keys, 
tliey  begin  the  enacting  clause  or  remedy,  \yith  sl  Be  it 
THEREFORE  fuHlur  enQctcd.  Wherefore  was  it  enacted  ? 
Because  tlie  younger  brothers  were  excluded  from  any 
portion  of  the  inheritance  by  the  eldest,  and  the  Iialf  blood 
were  excluded  altogether :  and  this  is  the  inti-oduction  to 
the  only  clause  on  which  the  Defendant's  counsel  can  at- 
tempt to  support  this  title,  and  tlie  enacting  words  of 
which  are, 

That  if  any  person  dying  intestate  should,  at  the  time  of  liis  or  her 
death,  be  seised  or  possessed  of,  or  have  any  right,  title,  or  interest,  in 
or  to  any  estate  or  inheritance  in  lands  or  other  real  estate  in  fee  simple, 
and  witliout  issue,  such  estate  or  inheritance  shall  descend  to  his  or  her 
brothers,  and,  for  want  of  brothers,  to  his  or  her  sisters,  as  weU  those  of 
the  half  blood  as  tliose  of  the  whole  blood ;  to  be  divided  among  them 
equally,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  each  and  eveiy  of  them  shall  have,  hold,  and  enjoy  in  their 
respective  parts  or  portions  such  estate  or  inheritance  as  the  intestate 
died  seised  and  possessed  of,  or  entitled  unto. 

This  enacting  clause  may  have  either  of  two  construc;- 
tions  put  upon  it.     It  may  be  construed  to  mean, 

1st.  That  the  lands  shall  descend  to,  and  be  equally 
divided  between,  all  his  or  her  brothers,  and,  for  want  of 
such,  all  his  or  her  sisters,  as  well  those  of  the  half  blood 
as  those  of  the  whole  blood,  without  any  distinction  as  to 
their  being  of  the  half  blood  of  the  first  purchaser  or  not, 
or  whether  of  the  paternal  or  maternal  line.  Or  it  may 
be  construed  to  mean^ 
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j^dly.  That  the  lands  shall  descend  to,  and  be  equally  Mat,  1819. 
divided  between,  all  Ids  or  her  brotliei*s,  and,  for  want  of 
such,  all  his  or  her  sisters,  as  well  those  of  tlie  half  blood 
as  those  of  the  whole  blood,  tliey  being  of  tite  blood  entitled 
to  the  inheritance  by  the  rules  of  the  conmion  law. 

Whichever  of  these  constructions  is  put  upon  this  clause, 
with  regard  to  brothers  and  sisters,  must  be  extended  to 
more  distant  collateral  relations,  by  the  express  words  of 
the  foui*th  section  of  the  same  act,  which  enacts 

That  the  same  rules  of  descent  shall  be  observed  in  lineal  descendants 
and  collaterals  respectively,  where  the  lineal  descendants  shall  be  fur- 
ther removed  from  their  ancestor  than  grandchildren,  and  where  tlie 
collaterals  shall  be  further  removed:  than  tlie  children  of  brothers  and 
sisters. 

The  Defendant's  counsel  have  contended  for  tiio  first 
construction,  and  insisted  upon  the  rule  that  tliis  being  a 
general  expression  fto  his  or  Iter  brotliersj  ^c,J  the  Court 
cannot  understand  it  in  a  resti*ained  sense,  unless  they  can 
see  abundant  reason  to  believe  that  the  Legislature  meant 
it  so.  And  this  I  readily  admit,  and  hope  to  be  able  to 
point  out  to  the  Court  abundant  i-easou  for  believing  that 
the  Legislature  used  the  words  to  his  or  lur  brothers,  and, 
for  want  of  brotliers,  to  his  or  lier  sisters,  as  well  tJwse  of 
the  half  blood  as  those  of  the  wliole  blood,  in  a  restrained 
setiae,  to-wit,  in  the  sense  which  I  have  stateil  as  the  se* 
cond  construction  which  may  be  put  upon  this  clause.    \' 

1st.  I  trust  it  hath  been  satisfactorily  shewn,  from  the 
preambles  and  preceding  part  of  tliis  statute,  that  the  only 
mischiefs  which  the  Legislature  intended  to  remedy  in  this 
clause,  were  those  which  arose  from  the  law  of  primogeni- 
ture, and  from  the  rule  of  the  common  law  entirely  exclu- 
ding the  half  blood  from  tlie  uiheritancc,  solely  on  account 
of  their  being  of  the  half  blood.  Now,  if  thei*e  is  the  ut- 
most certainty  tliat  these  wei*e  the  only  causes  which  in- 
duced the  Legislature  to  enact  this  clause,  and  the  only 
mischiefs  intended  to  be  remedied  thereby,  is  there  any 
rulei  either  of  law  or  common  sense,  which  would  rcquuHi 
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Mat,  1819.  or  autliorise  the  Court  to  put  such  a  construction  upon 
this  section  as  will  do  any  thing  more  than  remedy  these 
miscliieCs  ? 

2dly.  Then  immediately  after,  in  the  same  clause,  comes 
this  proviso : 

Provided  atroayt.  That  when  the  estate  shall  have  descended  on  the 
part  of  the  fatlicr,  and  the  issue  to  whom  such  inheritance  shaU  have 
descended  shall  die  w^ithout  issue,  male  or  female,  but  leavingr  brothers 
or  sisters  of  the  paternal  side  of  the  half  blood,  and  brothers  or  sisters  of 
tlie  maternal  line  also  of  the  half  blood,  such  brothers  and  sisters  respec* 
tively  of  the  paternal  line  shall  inherit  in  the  same  manner  at  brothera  and 
siatert  of  the  -^Iwle  bloody  until  such  paternal  line  is  exhausted  of  the  half 
blood;  and  the  same  rule  of  descent  and  inheritance  shall  preyail 
amongst  the  half  blood  cf  the  maternal  line  under  similar  circumstances* 
to  the  exclusion  of  the  paternal  line. 

This  proviso  is  so  inaccurately  drawn,  that  in  its  future 
construction  some  questions  of  difficulty  may  arise ;  but, 
at  present,  I  shall  only  remark,  1st.  That  the  Legisla* 
ture,  in  this  proviso,  so  far  from  evincing  a  disposition  to 
confound  together  all  brothers  and  sisters  of  every  de« 
scription,  and  abolish  the  preference  which  the  common 
law  gave  to  the  blood  of  the  first  purchaser  and  the  pater* 
nal  line,  (as  tlie  Defendant's  counsel  contend,)  do  express- 
ly enact  that  the  half  blood  of  the  first  purchaser  shall 
exclude  the  other  half  blood.  Can  it  be  believed,  that  they 
would  in  one  breath  say  that  there  should  be  no  preference 
giViCn  to  blood  or  stock,  and  in  the  next,  that  tbere  should. 
Ex  antecedentUna  et  consequentibus  Jiat  optima  interpretation 
2dly.  When  tlie  brothers  and  sisters  of  the  one  half  blood 
are  to  exclude  the  other  from  the  inheritance,  they  are  to 
do  it  in,  tlie  same, maimer  as  brothers  and  sisters  of  the  whole 
blood  would:  thus  referring  to  the  rule  of  the  common  law, 
that  brothers  and  sisters  of  the  whole  blood  should  exclude 
brothers  and  sisters  of  the  maternal  half  blood  from  the 
inheritance  of  lands  which  had  descended  from  the  father 
to  the  intestate,  as  a  law  that  had  been  long  established, 
was  well  known,  and  still  in  force ;  for  neither  this  act, 
nor  any  previous  act  of  Assembly,  has  established  (iny 
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such  rule,  but  the  common  law  had.  The  Defendant's  ^Iat,  1819. 
counsel  contend/  that  by  the  preceding  part  of  tlie  act,  bro- 
thers and  sisters  of  every  description  were  placed  on-  an 
equal  footing  with  regard  to  inheritances  of  every  descrip- 
tion. Is  not  ttiis  directly  at  points  with  them  ?  Does  it 
not,  as  far  as  an  immediate  declaration  by  the  Legislature 
of  its  awn  intention  can,  support  the  construction  whicli 
I  contend  for.  Tliat  the  only  effect  of  the  preceding  part 
of  this  clause  and  this  act  should  be  a  repeal  of  the  rules 
^  of  the  common  law  establishing  the  right  of  primogeniture, 
and  totally  excluding  the  half  blood  from  the  inheritance 
in  every  case. 

Sdly.  By  their  construction  of  this  third  section,  as  I 
have  said  before,  the  brothers,  and,  for  want  of  liiem,  the 
Asters,  of  every  description,  would  be  equally  intitled  to  - 
the  inheritance  of  all  the  intestate's  real  estate,  whether 
inherited  or  acquii'ed  ;  and  the  fourth  section  enacts  that 
the  same  rules  of  descent  shall  be  observed  among  more 
distant  collaterals,  that  is,  that  the  nearest  relations,  whe- 
ther of  the  blood  of  the  first  purchaser  or  not — whether  of 
the  paternal  or  maternal  line, — and  whether  of  the  whole 
blood  or  half  blood,  shall  inherit }  but,  by  the  seventh  sec- 
tion of  the  same  act,  where  a  person  dies  seised  and  pos- 
sessed of  an  estate  of  inheritance,  actually  purchased  or 
otherwise  acquired,  intestate,  and  without  issue,  and  not 
having  brother  or  sister,  or  the  issue  of  such,  who  shall 
survive,  his  father  and  mother  being  also  dead,  the  Legis- 
lature enacts  directly  Ihe  reverse,  and  appoints  that  tlien 
the  inheritance  shall  vest  in  the  heirs  of  such  intestate  an  tlie 
part  of  the  father ,  and  for  want  of  such  heirs  on  the  part  of 
the  father^  then  to  the  heirs  of  swch  intestate  on  the  part  of 
the  mother.  Supjiose  the  mother  of  S.  J.  Swann  had  died 
before  him,  and  that  the  lands  iii  dispute,  instead  of  being 
inherited,  had  been  achiaUy  purchased  or  oilierwise  acquired 
by  S.  J.  Swann,  then  the  present  case  would  be  exactly 
the  one  desaubed  in  this  seventh  section,  tiiat  is,  of  a  per- 
son dying  intestate,  possessed  of  an  estate  of  inheritance, 
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Mat,  1819.  actually  purchased  or  otherwise  acquired,  without  leaving 
any  issue,  and  not  having  any  brother  or  sister,  or  the 
lavriul  issue  of  such,  who  have  survived,  his  father  and 
mother  being  both  dead,  and  in  such  a  case,  by  the  con* 
struction  for  which  the  Defendant's  counsel  contend  of  the 
third  and  fourth  sections,  the  inheritance  would  descend 
to  the  Defendant's  wife,  being  the  nearest  relation  on  the 
pai*t  of  the  mother  (or  grandmother)  and  nearer  than  any 
on  the  part  of  the  father ;  but  by  the  construction  of  the 
third  and  fourth  sections  for  which  I  contend,  and  also  by 
the  words  of  the  seventh  section,  (which  are  so  definite 
and  precise  that  they  admit  of  no  other  meaning)  the  inhe- 
ritance would  descend  to  tiie  lessoi-s  of  the  FlaintiiT,  who 
are  the  4icirs  on  the  part  of  the  father^  though  more 
remote,  in  exclusion  of  the  Defendant's  wife,  who  is  the 
maternal  heir  ;  for  tiie  heirs  on  the  part  of  the  mother  are 
only  to  inherit  for  want  of  heirs  on  the  part  of  the  father. 
By  their  construction,  the  most  important  parts  of  the  most 
important  act  in  our  statute  book,  and  which  must  have 
been  passed  after  much  previous  consideration  and  delibe- 
ration, arc  utterly  inconsistent  and  repugnant  to  each 
other,  and  of  course,  one  or  the  other  must  be  rejected  and 
can  have  no  operation  : — ^By  my  construction  they  are  all 
reconciled,  and  each  of  them  will  have  its  due  operation* 
The  rule  of  construction  is,  that  ^'  one  part  of  a  statute 
<'  must  be  so  construed  by  another  that  the  whole  may  (if 
*^  possible)  stand  :  ut  res  magis  valeat  qnam  pereat.'* 
1  BL  Com.  89.  if  I  have  succeeded  in  shewing  that  the 
mother  is  not  entitied  in  this  case,  her  being  alive  can 
make  no  difference.  And  if  the  heir  on  the  part  of  the 
father  would  be  entitied  to  the  inheritance  if  the  lands  had 
been  actually  purchased  or  otherwise  acquired  by  the  intes- 
tate, I  think  no  man  will  be  hardy  enough  to  contend  that 
the  intestate's  having,  inherited  thfe  lands  fi*om  his  father 
will  weaken  the  claim  of  the  heir  on  the  part  of  the  father. 
4thly.  The  Legislature,  during  its  then  next  session,  in 
October  of  the  same  year^  in  ch*  10^  re*consider  and  amend 
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the  aboTe  mentioned  act,  and  in  the  second  section  an  Mat,  1819. 
explanation  is  given,  not  only  of  part  of  the  section,  but  of 
the  very  sentence  on  which  tiie  Defendant's  counsel  rely. 
Then  follows  the  third  section,  the  preamble  to  which  is. 

And  whereas  by  the  seventh  section  of  the  said  act,  Cthe  act  I  have 
been  considering  J  real  estates  actually  purchased  or  otherwise  acquired 
by  any  intestate,  are  to  descend  to  tlie  father,  if  livings,  but  if  dead,  then 
to  tlie  mother  of  such  intestate  and  her  heirs,  by  which  the  descent  may 
be  altered  by  the  accident  of  deatl^  and  the  parental  line,  which  is  fa- 
voured in  all  other  instances,  may  be  deprived  of  the  inheritances  by 
such  accident. 

By  parental  line  is  here  evidently  meant  paternal  line  ; 
for.it  is  it  which  might  be  deprived  of  the  inheritance  by 
the  accident  of  the  father  dying  first  and  that  inheritance 
vesting  in  the  mother  of  the  intestate  and  her  heirs.  Then 
this  Assembly  which,  if  it  did  not  wholly,  must  for  tlie 
greater  part,  have  consisted  of  the  same  members  who 
csnstituted  the  Assembly  that  passed  the  act  of  April  in 
the  same  year,  ch.  22,  having  that  act  under  conside- 
ration, and  their  attention  particularly  drawn  to  the  sec- 
tion, the  true  construction  of  which  is  now  disputed,  de- 
clare that  where  real  estate  has.  been  actually  purchased 
or  otherwise  acquired  by  the  intestate,  the  paternal  line  is 
favoured  by  having  the  inheritance  in  all  other  instances, 
except  the  one  there  stated  ;  and  proceed,  and  in  the  en- 
acting part  of  the  clause  ordain,  that  it  shall  be  favoured 
there  too,  and  that  the  heirs  on  the  part  of  the  father, 
however  remote,  shall  take  the  inheritance  in  preference 
to  the  heirs  on  the  part  of  the  mother,  however  near  ;  for 
the  heirs  on  the  part  of  the  mother  are  only  to  inherit,  for 
want  of  heirs  on  the  part  of  the  father.  Tliis  is  another 
declaration  by  the  Legislature  of  its  intention  and  under- 
standing, in  as  explicit  terms  as  can  be  conceived,  that 
the  rule  of  the  common  law  giving  a  preference  to  male 
stocks  was,  and  ought  to  be,  considered  in  force,  any  thing 
in  the  act  of  April  1784,  to  the  contrary  notwithstanding, 
and  shews  how  solicitous  the  Legislature  was  to  preserve 
it  in  force^  and  that  it  should  apply  to^  and  govern^  every 
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Mat,  1819.  case  where  the  lands  had  been  purchased  or  otherwise 
acquired  by  the  intestate. 

Let  me  not  be  misrepresented  or  miminderstood,  as  con- 
tending that  a  statute  declaring  the  meaning  of  a  prior 
statute^.can  in  any  manner  influence  the  construction  of 
the  prior  statute  with  regard  to  cases  occurring  between 
the  passing  of  the  two  statutes  ;  all  I  insist  on  is/ that 
statutes,  like  other  laws,  "  are  rules  prescribed  by  a  su- 
**  pcrior  to  an  inferior*' — that  there  are  no  particular  set 
of  words  necessarily  to  be  used  in  prescribing  that  rule  ; 
but  it  is  sufficient  if  the  superior  makes  his  meaning  under- 
stood by  the  inferior,  and  perfectly  immaterial  whetl!er  he 
does  so  at  his  first  addressing  him  (as  here,)  or  at  his 
second  addressing  him  (as  here  also  :) — ^from  the  time  the 
inferior  knows  the  meaning  and  intention  of  the  sup^ior^ 
lie  is  bound  to  conform  himself  thereto.  And  when  we 
come  to  inyestigate  wliat  that  intent  and  meaning  is,  it  is 
a  rule,  that  *^  All  acts  in  pari  materia  are  to  be  taken 
"  together,  as  if  they  were  one  law."  Doug.  SO.  H^  it 
is  manifest,  beyond  tiie  power  of  doubt  or  dispute,  that  the 
intent  and  meaning  of  the  Legislature,  on  the  whole^'was 
that  tlie  heir  on  the  part  of  the  father,  however  remote, 
should  take  the  inheritance  ift  exclusion  of  the  heir  on  the 
part  of  the  mother,  however  near,  and  consequently  H^ 
Plaintiff  must  I'ecover. 

It  hath  been  contended,  that  the  rule  of  the  common^aw 
giving  a  preference  to  the  male  stocks,  is  founded  in  prin- 
ciples of  the  feudal  system  ;  and  that  as  the  Legislature 
has  declared  that  these  principles  can  never  apply  to  ^is 
state,  that  rule  can  be  no  longer  in  force.  To  this  ar^i- 
ment  two  answers  may  be  given. 

1st.  It  is  true  that  Mr.  Justice  Blackstone  (2  Com.  fiS5) 
is  inclined  to  think  that  this  rule  is  of  feudal  origin ;  but  in 
the  paragraph  immediately  preceding  (page  234,)  he 
clearly  shews  us  that  he  is  indined  to  think  wrong  ;  for 
the  three  nations  of  antiquity,  whose  laws  are  best  known, 
and  their  wisdom  most  admiredr^fte  Jews^  the  Athenians 
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as  the  feudal  system  did  not  ohtain  amofig  either  of  tlicin, 
the  rule  must  bare  had  some  other  foundation.  It  is  also 
worthy  of  remark^  that  the  Athenians  adopted  this  rule 
after  haying  had  a  contrary  one.  The  reason  on  which 
this  rule  is  founded,  may  be  the  little  consideration  in 
whicTi  women  were  held  during  the  first  stages  of  society, 
(Home's  Sketches,)  or  its  being  supposed  to  answer  the 
purposes  of  society  better,  as  among  the  Hindoos  (Asiat* 
Misc.  for  1802,)  or  because,  in  contemplation  of  our  law, 
a  woman,  when  she  is  married  loses  her  existence>^  as  far 
as  pfoperty  is  concerned,  and  the  family  is  not  ber^s,  but 
her  husband's,  and,  as  it  is  the  husband's  family,  it  seems 
reasonable  when  one  of  the  children,  or  tlie  representa- 
tives of  one  of  the  children,  die  intestate,  and  without 
issue,  to  look  out  for  an  heir  in  the  same  family,  t.  e.  in 
the  father's  famUy.  The  fath^  also  has  generally  been 
the  chief  supporter  of  the  family,  and  educated  his  chil* 
dren;and  placed  them  in  a  situation  to  acquire  tlie  property 
for  which  an  heir  is  wanted.  But  Lord  Coire  would  tell 
lis  th^t  all  this  is  too  much  curiosity  :  for  rt'esf  rmj  a  dis^ 
puter  Pandent  pnndpUi  deL  ley.     Co.  Lit.  11.  a.  ^ 

2dly.  If  this  rtile  is  to  be  altered  it  can  only  be  done  by  ^ 
thie  Legislature,  not  by  the  Court    And  the  present  ques- 
tion is,  not  what  the  Legislature  ought  to  have  done,  but 
what  they  have  actually  done. 

It  may,  however,  be  asked,  whether  there  are  any  au- 
thorities or  precedents  that  would,  under  any  circum- 
stances, justify  the  Court  in  saying  tiiat  the  inheritance 
of  the  real  estate  of  a  person  dying  intestate  and  without 
issue,  shall  descend  to  some  of  his  brothera  only,  when  the 
Legislature  have  (in  general  terms)  said  that  it  shall 
d^cend  to  his  or  her  brothers?    Thoi*e  are  many. 

The  stat.  IS  Eliz.  ch.  10,  $  S,  states,  in  tlie  preamble, 
that  long  and  unreasonable  leases  were  made  by  deans 
and  chapters,  &e.  to  the  utter  impaverUhment  of  all  'succes- 
sw$,  and  then  enacts  that  all.  leases  made  by  deans  and 
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Mat,  1819.  chapters,  &c#  for  a  longer  term  than  three  lives,  or  twen- 
ty-one years,  &c.//tatt  be  utterly  void  and  of  rume  effect^  to 
all  intentsy  constructions^  and  purposes  ;  yet  the  Court  said 
that  leases  made  by  a  dean  and  cliapter,  for  a  longer  term 
than  three  lives,  or  twenty -one  years,  &c.  should  not  be 
utterly  void,  but  should  be  valid  during  the  life  of  the 
dean,  and  void  only  as  against  his  successor — 3  Rep.  60  ; 
for  that  would  be  sufficient  to  suppi-ess  the  mischief  whicli 
the  act  was  intended  to  remedy,  namely,  the  impoverish- 
ment of  the  successor.  In  that  act,  the  words  were  as  em- 
phatically general  as  any  that  can  be  imagined,  and  their 
genexality  was  controled  solely  by  the  preamble,  without 
any  aid  from  any  other  parts  of  tlie  act. 

An  act  of  attainder  gave  to  the  king  aU  rights,  heredita- 
ments, &c. ;  but  the  Court  said  that  a  right  of  action 
(although,  in  truth,  it  was  a  right,  and  also  an  heredita- 
ment) should  not  be  given  to  the  king,  on  account  of  the 
.  inconvenience,  but  he  should  only  have  all  such  rights  and 
hereditaments  as  might  be  forfeited  and  escheated  at  com- 
mon law.  Marquis  of  Winchester's  case.  3  Rep.  1,  ct 
seq. 

The  rases  of  this  descrij^tion  ai'e  far  too  numerous  to  be 

^  pai'ticularly  stated,  or  even  cited.     I  will,  therefore,  only 

refer  to  a  few :  Plow.  109,  10.    lb.  199.    lb.  203-6.    lb. 

465-7.     Cases  )n  the  Court  of  Conference,  250.     "  From 

**  wliich  cases  (and  many  others  which  might  be  cited)  it 

**  appears  tiiat  the  Judges  of  the  law  heretofore  have  con- 

*^  strued  statutes  quite  contrary  to  the  letter  in  some  ap- 

**  pearances,   and  those   statutes  y^^hich  comprehend  all 

"  things  in  the  letter  they  have  expounded  to  -extend  but 

**  to  some  things,  and  those  which  generally  proliibit  all 

**  people  from  doing  such  an  act,  they  have  interpreted  to 

**  permit  some  people  to  do  it,  and  those  which  include 

every  person  in  the  letter^  they  have  adjudged  to  reach  to 

some  persons  only^  wliich  expositions  have  always  been 

founded  upon  the  intent  oj  the  Legislature^  which  they 

'^  have  collected^  sometimes  by  considering  the  caxise  and 
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'•  iiecessity  of  iiuUzing  the  adf  sometimes  by  comparing  one  Mat,  1819. 

**  part  of  the  aet  with  anothevy  and  sometimes  by  foreign 

**  cii'cumstances.     So  tliat  they  have  ev^  been  guided  by 

*^  the  intent  of  the  legislature.*^    Plow.  205,     I  venture  to 

affirm  that  no  case  e\er  has  occurred,  or  .ever  can  occur, 

in  which  tlie  intent  of  the  Legislature  was  or  can  be  clearer 

than  in  the  one  before  the  Court. 

I  therefore  conclude,  that  the  construction  of  these  acts 
for  which  I  contend,  is  the  true  one.  It  is  according  to 
the  intent  of  the  Legislature ;  will  suppress  the  miscKicf\ 
intended  to  be  remedied,  and  give  consistency  and  opera- 
tion to  every  clause  and  part  of  them.  The  construction 
for  which  the  Defendant's  counsel  contend,  is  not  the  ti*ue 
one,  because  it  would  abolish  important  rules  of  tlie  com- 
mon law  which  the  Legislature  have  dechai-ed  to  be  still  in 
force ;  and  because  it  would  render  some  parts  of  these 
statutes  inconsistent  with,  and  repugnant  to,  ott^er  parts  of 
them,  and,  consequently,  the  one  or  the  other  could  have 
no  operation. 

The  Defendant's  Counsel  have  also  relied  upon  an  act  of 
Assembly,  passed  in  tlie  year  1795,  ch.  6,  with  a  hope  of 
supporting  the  title  which  they  set  up  under  the  i>efcnd- 
ant's  wife.     By  tlus  statute  it  is  enacted. 

That  from  and  after  the  passing  of  this  act,  al]  females  shall  be  entitled 
to  take  by  descent,  equally  with  males,  sliare  and  share  alike,  according 
to  the  rules  of  descent  upon  males  in  the  before  recited  act,  (Ap.  1784, 
ch.  22,)  any  law,  usage  or  custom,  to  the  contrary  notwithstanding. 

A  very  little  reflection  will  be  sufficient  to  shew  that  this 
is  a  forlorn  hope. 

1st.  If  I  am  right  in  my  construction  of  the  acts  of  Ap. 
and  Oct.  1784,  females  were  excluded  by  males  who  were 
of  the  same  blood  and  in  the  same  degree  of  pi-oximity — 
the  blood  of  the  first  purchaser  totally  excluded  tliat  which 
was  not — and  the  remote  heir  of  the  male  stock  took,  ii} 
preference  to  the  near  heir  of  tlie  female  stock.  This  act, 
when  it  admits  the  females  to  inherit  equally  with  the 
maies^  says  they  shall  take  share  and  share  alike,  which 
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Mat,  1B19.  only  appUcs  to  the  cases  where  they  were  of  the  same 
blood  and  in  the  same  degree  of  proximity  :  if  this  act  had 
abolished  the  preference  of  blood  and  stocks^  tlie  females, 
in  many  cases  where  they  were  excli^ed  before,  would 
have  to  take  the  whole,  being  nearest  of  kin,  and  not  to 
take  sltare  and  share  alike*  But  it  is  unnecessary  to  en- 
large on  this  point,  as 

2dly.  They  are  to  inherit  acajrdmg  to  the  rules  of  des- 
cent  vptm  nudes  in  the  before  recited  a4i.  (Ap.  1784,  ch. 
€^,)  If  I  am  right  in  my  construction  of  that  act,  the 
rule  of  descent  upon  males  was,  that  a  male  who  was  heir 
on  the  part  of  the  father,  however  remote,  would  take  in 
preference  to  a  male  who  was  lieir  on  the  part  of  the  mo- 
ther, however  neai',  and  therefore  the  lessors  of  tlie  Plain- 
lilT,  who  are  females  and  heirs  on  the  part  of  the  father, 
must  have  the  inheritance  in  preference  to  the  Defendant's 
wife,  who  is  a  female,  and  heir  on  tilie  part  of  the  mother> 
(grandmother.) 

On  the  whole,  I  submit  it  to  the  Court,  whether  the  rules 
of  the  common  law  giving  a  preference  to  the  blood  of  the 
first  purchaser,  where  the  lands  have  come  to  the  intestate 
by  descent,  or  to  the  male  stock,  where  the  intestate  has 
actually  purchased  or  otherwise  acquired  them,  are  not 
still  in  force ;  and  if  they  are,  there  can  be  no  doubt  but 
the  Plaintiff  must  recover* 

Gaston,  for  the  Defendant.  A  considerable  part  of  the 
special  verdict  in  this  case,  is  calculated  and  was  designed 
to  bring  into  view,  the  title  by  which  the  premises  in  ques* 
tion  came  to  John  Swann,  the  intestate's  father,  in  order 
that  it  might  be  ascertained  whether  the  claim  ai  Mary 
Shepard,  who  is  to  be  considered  the  real  Defendant,  is 
liable  to  the  objection  of  her  not  being  of  the  blood  of  the 
first  purchaser.  As  this  objection,  although  not  now  in- 
sisted on,  has  not  been  formally  abandoned,  it  may  not  be 
amiss  to  submit  one  obs^^ation  to  shew  that  it  is  inappli- 
rable.    The  premises  were^  indeed;  devised  to  John  Swann 
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by  his  brother,- Samuel  Swann  the  younger,  to  whom  John  Mat,  1819. 
was  an  heir,  but  not  the  sole  heir,  for  Thomas  Swann  the 
younger,  another  brother,  was  then  in  full  life,  and  the 
devise  was  after  tUe  year  1784.  The  premises  were  devi- 
sed in  severalty.  Now  aif  estate  in  severalty  is  so  differ- 
ent in  qv4Utty  from  any  joint  estate,  that  a  devise  from  an 
ancestor  to  one  of  his  co-heirs  constitutes  the  devisee  a  pur- 
chaser*— ^Vide  Powell  on  Devises,  440,  441.  The  argu- 
ment will,  thei*cfore,  be  conducted  on  the  part  of  the  De- 
fendant, upon  tlie  ground  tliat  John  Swann  took  the  pi-^- 
mises  by  purchase,  and,  of  course,  with  an  inheritable  qua- 
lity corresponding  with  that  mode  of  acquisition. 

The  Defendants  counsel  will  decline,  at  present,  the  dis- 
cus9ion  of  the  claim  of  the  intestate's  motlier.  They  can- 
not hope  to  add  any  thing  material  to  the  very  able  and 
elaborate  argument  in  its  favor,  to  be  found  in  tlie  same 
book,  and  in  the  same  case  to  which  the  Court  has  been 
referred  for  an  argument  against  it. — 2  Haywood's  Repts. 
252.  Nor  can  they  apprehend  that  their  main  defence  is 
so  feeble  as  to  i*equii*e  tlie  assistance  which  may  be  deriv- 
ed from  this  or  any  other  claim. 

The  case  then  made  by  the  Special  Vei-dict  is  simply 
and  briefly  this :  Samuel  Johnston  Swann  being  seised  in 
fee  of  the  premises  in  question,  by  descent  from  his  fatlier, 
died  on  the  11th  of  February,  1796,  intestate,  without  bro- 
ther or  sister,  or  tiie  issue  of  such  surviving ;  but,  leaving 
the  Defendant,  a  paternal  aunt  of  the  half  blood,  wiio  is 
the  daughter  of  his  paternal  grandmother,  and  nearest 
collateral  relation  on  tiie  part  of  his  father,  and  tlie  lessors 
of  the  Plaintiff,  who  are  more  remote  collateral  relations, 
but  on  the  part  of  his  paiemal  grandfaiher  and  his  heirs 
at  common  law. 

On  the  part  of  the  Defendant,  it  is  insisted,  that  the  des- 
cent in  this  case  is  regulated  by  statute,  and  that,  not- 
withstanding the  Plaintiffs  are  heirs  at  common  law,  the 
Defendant  is  by  statute,  entitied  to  the  inheritance. 
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M%T,  1819.  By  the  act  of  April,  1784,  ch.  22,  sect  3,  it  is  enacted, 
that  ^*  if  any  person  dying  intestate,  should  at  the  time  of 
^*  his  or  her  death,  be  seised  or  possessed  or  have  any  right, 
^*  title,  or  interest,  in  or  to  any  estate  of  inlieritance  in 
***  lands  or  other  real  estate  in  fee  simple,  and  without  issue^ 
*^  such  estate  shall  descend  to  his  or  her  brothers^  and  for 
**  want  of  brothers,  to  liis  or  her  sisters,  as  well  those  of 
**  half  blood,  as  those  of  whole  blood,  to  be  divided  amongst 
*'  them  equally,  share  and  share  alike,  &c.**  And  by  the 
next  section  it  is  enacted,  ^<  that  the  same  rule  of  descent 
**  shall  be  observed  amongst  collaterals,  when  they  are  fur- 
**  ther  removed  than  the  children  of  brothers  and  sistera,'* 
that  is  to  say,  such  estate  shall  descend  to  his  or  her  uncles^ 
and  for  want  of  uncles,  to  his  or  her  aunts^  as  well  those  of 
the  half  blood  as  those  of  the  whole  blood.  No  words  can 
be  moi'e  general  or  less  ambiguous.  It  is  not  denied,  that 
in  their  general  sense,  which  is  of  course  to  be  considered 
the  legal  sense,  they  precisely  comprehend  the  present 
case.  It  cannot  be  pretended  that  this  case  is  embraced 
by  the  words  of  any  exception,  proviso,  or  otiier  enacting 
clause.  In  this  sense  too,  it  is  worthy  of  remark,  tliey  of 
necessity  excluue  the  idea  of  any  distinction  of  stocks  be- 
tween father  and  mother,  as  such,  or  any  other  couple  of 
ancestors,  in  regard  to  their  lineal  descendants  or  issue, 
for  such  a  distinction  can  exist  only  in  the  relation  of  bro- 
thers and  sisters,  uncles  and  aunts,  &c.  of  the  half  blood* 

The  counsel  for  the  Plaintiff  contends^  that  the  words 
**  his  or  her  brothers,  and  for  want  of  brothers,  his  or  her 
**  sisters,  as  well  those  of  the  half  blood  as  those  of  the 
*^  whole  blood,"  are  not  to  be  taken  in  their  general  sense> 
but  as  restricted  by  a  tacit  modification  that  these  brothers 
or  sisters  be  of  the  blood  entitled  to  the  inheritance  by  the 
loiles  of  the  common  law.  He  supposes  them,  in  their  ope- 
ration, to  be  subject  to  and  controlled  by  two  common  law 
principles,  the  one  requiring  the  heir  to  be  of  the  blood  of 
the  first  purchaser,  the  other  giving  a  preference  to  the 
kindred  of  male  over  that  of  female  stocks^  and  undertakes 
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to  point  out  abundant  reason  for  the  belief,  that  in  this  res-  ^*y»  181^- 
tricted  sense  they  were  used  by  the  Legislature.  It  will 
be  admitted  by  the  Defendant's  counsel,  that  general  words 
may  receive  a  limited  or  restricted  interpretation,  when  the 
obvious  meaning  of  those  who  use  them  requires  such  a 
limitation.  They  think,  however,  that  this  necessary  res- 
triction must  first  be  unequivocally  shewn,  and  then  tliat 
the  limitation  will  be  co-extensive  with  tliQ  necessity  that 
requires  it.  How  fai*  the  words  in  question  are  made  sub- 
ject to  the  operation  of  the  first  of  the  common  law  princi- 
ples insisted  on,  either  by  other  express  words  in  the  sta- 
tute, or  by  necessary  implication,  it  is  not  now  essential 
for  them  to  enquire.  That  the^  words  are  controlled  and 
modified  by  the  other  common  law  principle  alleged,  they 
deny,  and  will  briefly  examine  the  reasons  by  which  such 
a  construction  is  sought  to  be  maintained. 

The  PlaintiflT's  counsel  appears  to  place  no  small  reli- 
ance upon  the  preambles  to  the  several  sections  of  the  act, 
and  to  suppose  them  penned  with  an  extraordinary  and 
peculiar  degree  of  accuracy  and  precision,  to  which  the 
enacting  clauses  have  not  the  slightest  pr^nsion.  This 
supposition  is  indeed  necessary,  to  wari*ant  the  use  wliicli 
he  makes  of  them,  which  is  not  merely  that  of  a  key  by 
which  to  unlock  the  intention  of  the  Legislature,  but  of  t!ie 
cabinet  itself,  in  which  alone  the  intention  is  deposited. 
"  The  Legislature,"  he  asserts,  *<  have  not  left  us  to  con- 
'*  jecture  or  presume  what  were  the  mischiefs  wliic.h  they 
"  intended  to  remedy,  but  have  been  careful  to  state,  in 
**  the  preamble  to  the  1st  section,  the  law  of  primogeniture, 
"  and  in  the'  preamble  to  the  3d  section,  the  maxim  tlial 
**  the  half  blood  should  be  excluded  from  the*  inheritance, 
**  as  the  only  mischiefs  which  they  in  this  (3d)  section  in- 
"  tended  to  remedy."  This  is  not  only  attributing  to  the 
preambles  a  precision  and  an  exclusiveness  of  expression 
which  are  not  to  be  found  in  them,  but  I'estraining  by  the 
mere  force  of  preambles,  general  enacting  words  which 
have  not  the  least  ambiguity^  contrary  to  a  well  establiBh- 
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Mat,  1819.  ed  principle  of  construction.  "  The  preamble  of  a  statute 
**  is  no  part  of  the  statute,  but  only  a  recital  of  some  in- 
**  conveniences  which  docs  not  exclude  any  other  for  which 
^*  a  remedy  is  given  by  the  enacting  part  of  the  statute/' 
And  therefore,  **  Quoties  in  verbis  nulla  est  ambiguitas  ibi 
*^  nulla  expesiiio  contra  verba  Jiienda  estJ^ — 8  Mod.  144.  6 
Mod.  62.  4  Tei*m  Repts.  793.  But  supposing  it  correct^ 
that  the  Legislature  have  declared  tiiese  to  be  the  only  mis* 
chiefs  which  they  intended  to  remedy,  it  by  no  means 
follows,  that  they  intended  to  remedy  them  in  such  a  man- 
ner as  to  suffer  tlie  issue  of  the  mother  and  of  the  paternal 
grandmother  of  the  intestate  to  be  postponed  to  the  coUa- 
teral  relations  of  the  father  and  paternal  grandfather.  No 
where  have  they  used  language  expix^ssive  of  such  an  in- 
tention, but  tlie  very  passages  cited  by  the  Plaintiff's  coun- 
sel contain  tlic  most  unequivocal  evidence  of  a  contrary 
intention. 

The  common  law  doctrine  of  doscenbi  in  fee  simple,  did 
not  prefer  the  issue  of  the  father  as  such  to  that  of  the  mo- 
ther, but  when  they  were  different,  equally  and  utterly  ex- 
cluded both  in  the  relation  of  brothers  and  sisters  of  the 
half  blood.  It  was  the  collateral  relations  only  of  the 
father  which  wei«  preferred  to  those  of  tlie  mother.  By 
the  enacting  words  of  the  3d  section  of  the  act  of  ApriU 
1784,  the  I'cspective  issue  of  the  jmi'euts  is  enoiied,  in  pre- 
cisely the  same  relation,  and  with  as  little  distinction  as 
by  the  common  law  it  was  exduded.  The  7th  section  of 
the  same  act,  and  the  3d  of  the  act  of  October,  of  the  same 
year,  chapter  lOth,  which  are  the  only  clauses  that  refer 
to  or  recognize  a  preference  of  the  father's  kindred  over 
tliat  of  the  mother,  confine  that  j^fercnc^  as  it  was  confined 
at  common  law,  to  his  collateral  relations  over  those  of 
the  mother,  or  to  cases  in  which  the  intestate  has  lejt  no 
broilier  or  sUier^  wot  the  lartvful  issue  of  suck.  It  is  correct 
to  restrain  general  words  in  one  part  of  an  act  by  parti- 
cular words  in  another,  but  here  the  attempt  is  to  restrain 
general  wovds  in  one  clause^  by  the  saoie  general  words  in 
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another.    The  brothers  and  sisters/  upon  failure  of  whom,  Mat,  1819. 
by  tlie  seventh  section,  the  heirs  on  the  part  of  the  father 
are  to  be  preferred  to  those  on  the  part  of  the  mother,  are 
no  doubt,  to  be  considered  as  brothers  and  sisters  of  the 
same  description  with  those  to  whom  the  inheritance  is  by 
the  third  section,  to  descend,  but  what  particular  w^ords 
arc  there  in  the  seventh  section  to  restrict  the  meaning  of 
tiiese  terms  more  than  in  the  third,  where  it  is  admitted 
that  in  tlie  mode  of  expression  they  are  general,  and  what 
authorizes  the  supposition,  that  in  either  case  tliey  are  qua* 
lified  with  the  condition  that  they, must  be  on  the  side  of 
the  father  ?     The  declaration  of  the  Legislature,  that  tho 
father's  relations  should  be  prrferred  to  those  of  the  mo- 
ther, when  there  is  no  brother  or  sister  of  the  intestate 
surviving,  so  far  from  affording  atn  inference  that  the  same 
INrefei*ence  should  exist  when  there  should  be  brothers  and 
sisters,  leads  to  a  conclusion  directly  the  reverse.    Sup- 
posing, therefoi-e,  this  7th  section  to  be  drawn  with  unu- 
sual care,  and  to  express  with  the  hapjnest  perspicuity,  the 
designs  of  the  Legislature,  instead  of  being  an  interpola- 
tion, as  it  has  once  been  unjustly  stigmatized,  (£  Hay  wd. 
261)  ^*  put  in  by  some  busy,  conceited  ignoramus,  passed 
**  by  the  Legislature  without  due  consideration,  and  which, 
^<  on  account  of  its  repugnance  to  the  rest  of  the  act,  should 
^*  be  considered  void,"  what  can  be  drawn  from  it  by  any 
legitimate  mode  of  reasoning  favorable  to  the  Plaintiff's 
*  claim  ? 

The  counsel  for  the  Plaintiff  considers  the  preamble  of 
the  3d  section  of  the  act  of  October,  1784,  which  he  ha3 
cited  without  the  enacting  clause  as  if  he  still  believed  the 
preamble  to  be  the  only  depository  of  legislative  will,  **  as 
**  a  declaration  by  the  Legislature  of  its  intention  and  un- 
*^  derstanding,  in  as  explicit  terms  as  can  be  conceived, 
<'  tliat  the  rule  of  the  common  law  giving  a  preference  ta 
<^  male  stocks  was,  and  ought  to  be,  considered  in  force," 
'^  and  that  **  it  shews  how  solicitous  the  Legislature  was 

that  it  should  apply  to  and  govern  every  case  w  here  the 
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Mat,  1819.  "  lands  had  been  purchased  or  othei'wise  acquired  by  the 
"  intestate.'*    But  if  we  ai»e  peitnitted  to  take  the  enact- 
ing clause    into    view,    and    suppose    it  to  have  some 
shai*e  in  expressing  the  will  and  solicitude  of  the  Legisla- 
ture, we  shall  perceive  the  precise  extent  to  which  it  was 
solicitous  this  nilcshould  apply  to  and  govern  cases  of 
this  kind,  viz.  when  the  intestate  had  left  no  brother  or 
sister  of  any  description.    Instead  of  ordaining,  as  the 
Plaintiff's  counsel  supposes,  and  asserts  "  that  heirs  on 
**  the  part  of  the  father  however  remote,  are  to  take  tlic 
**  inheritance  in  preferencei^to  heirs  on  the  part  of  the  mo- 
"  ther  however  near,"  it  declares  that  such  heirs  on  the 
part  of  the  father  are  to  have  the  inheritance  only  in  case 
of  the  intestate  *'  not  having  any  heirs  of'  his  body,  nor 
"  brother  or  stsfer  or  the  lawful  iss^ie  of  stich.^    And  it  is 
inconceivable  that  tlie  Legislature  in  October  1784,  com- 
posed principally  as  the  Plaintiff's  counsel  suppose  it  to 
have  been  of  the  same  persons  who  enacted  the  law  of 
April,  1784,  having  that  very  statute  under  consideration, 
and  their  attention  drawn  to  that  section,  the  true  con- 
stinjction  of  which  is  now  disputed,  and  being  particularly 
minded  to  fix  the  dcgi-ee  of  preference  due  to  male  over 
female  stocks,  should,  in  the  very  act  of  explaining  their 
intention  and  understanding  and  of  removing  all  doubts 
thereof,  declare  that  the  heirs  on  the  part  of  the  father 
should  be  preferred  to  those  on  the  part  of  the  mother 
whenever  the  intestate  had  not  left  any  brother  or  sister, 
if  they  designed  the  same  preference  to  be  given  when  he 
had  left  brothers  and  sisters. 

Again,  by  the  common  law,  the  inheritance  in  new  pur- 
chased lands  and  uncertain  descents,  as  well  as  in  descents 
which  could  actually  be  traced,  frefiuently  went  over  to  a 
remote  collateral  relation  althougli  there  were  issue  of  one 
of  the  parents-— although  the  intestate  had  brothers  and 
sisters.  This  was  the  consequence  of  the  total  exclusion 
of  the  half  blood,  even  when  notoriously  of  the  blood  of 
the  first  purchaser^  and  resulted  irom  the  same  principles 
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of  tlie  feudal  system  which  the  Legislature  declares  can  M^^*  i^^^. 
never  apply  to  this  state.  The  amendment  of  the  law  in 
this  very  particular^  is  a  part  of  the  prohlem  submitted  by 
Mr.  Justice  Blackstone  to  the  consideration  of  the  Legis- 
lature. 2  Bl.  Com.  236.  His  woi*d3  deserve  notice. 
*^  How  far  it  might  be  desirable  for  the  Legislatui'e  to 
**  give  relief  by  amending  the  law  of  descents  in  one  or 
**  two  instances,  and  ordaining  that  the  half  blood  might 
**  always  inherit  where  the  estate  notoriously  descended 
**  from  its  own  proper  ancestor,  and  in  cases  of  new  pur- 
*^  chased  lands  and  uncertain  d&scents  should  never  be  ex- 
^^  duded  by  the  wJwle  blood  in  a  remoter  degree,  or  how  far 
^^  a  private  inconvenience  should  be  submitted  to  rather 
*^  than  a  long  established  rule  should  be  shaken,  it  is  not 
**  for  me  to  deternune.'*  Our  Legislature  have  made  the 
determination*  They  have  solved  the  problem  submitted 
to  their  consideration  by  tlie  learned  commentator,  and 
have  not  hesitated  to  sacrifice  a  portion  of  reverence  for 
antiquity  and  the  feudal  system  to  tlie  spirit  of  reason  and 
improvement.  As  there  is  but  little  reason  to  doubt  tliat 
these  observations  of  Justice  Blackstone,  in  a  work  far 
more  popular  and  more  generally  read  in  America  than 
any  other  written  on  legal  science,  had  considerable  influ- 
ence in  producing  the  alteration,  it  is  not  impi^opcr  that 
they  should  have  some  influence  in  deciding  iUi  construc- 
tion. The  Legislatui'e  however  (to  adopt  the  style  of  the 
Plaintifi*'s  counsel)  have  not  left  us  to  presume  or  conjee* 
ture  what  were  their  intentions  in  tliis  particular.  They 
have  taken  care  to  declare  their  intention  to  be,  in  all  cases 
of  purchased  lands,  that  the  half  blood  shall  never  be  ex- 
cluded by  reittetei-  relations  of  the  whole  blood,  for  that 
the  inheritance  shall  descend  on  failure  of  issue  to  tlu:  bi*o- 
thers,  and  for  want  of  brothers  to  the  sisters,  as  well  tliose 
of  the  half  blood  as  tliose  of  the  whole  blood,  and  that  the 
heirs  on  the  part  of  the  fatlier  are  to  be  |)referred  to  those 
OB  Hie  part  of  the  mother,  only  when  the  intestate  has  not 
left  any  brother  or  sifter  m  the  lawful  issue  of  such.  Thus 
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Mat,  1819.  no  collateral  relations  of  the  father  or  mother  are  permit- 
ted to  lay  claim  to  the  inheritance  while  thei*e  remain  in 
being  lineal  descendants  either  of  the  father  or  mother. 

The  counsel  for  the  Plaintiff  has  also  cited  the  proviso 
in  the  Sd  section  of  the  act  of  April,  1784,  to  prove  tha^ 
tlic  words  brothers  and  sisters  in  the  preceding  enacting 
cLiuse,  are  to  be  taken  in  a  I'estricted  sense*  He  admits 
the  proviso  to  be  so  inaccurately  drawn,  that  questions  of 
great  difficulty  may  arise  about  its  proper  construction^ 
but  yet  fancies  that  he  discovers  in  it  something  like  a 
recognition  of  the  two  principles  of  the  common  law  for 
the  existence  and  application  of  which  he  contends.  1st. 
That  which  regards  tlic  blood  of  the  first  purchaser.  As 
this  principle  can  have  no  operation  prejudicial  to  the 
claim  of  the  Defendant,  she  being  of  the  blood  of  John 
Swann,  the  firat  purchaser,  it  will  be  passed  over  without 
observation.  2d.  Hie  preference  of  male  to  female  stocks. 
This  preference  is  supposed  to  be  contained  in  the  declara- 
ration,  that  when  the  estate  shall  have  descended  to  the 
intestate  on  the  part  of  his  father,  and  the  intestate  shall 
die,  leaving  brothers  and  sisters  of  the  half  blood,  both  of 
the  paternal  and  maternal  line,  those  of  the  paternal  line, 
shall  inherit  in  the  same  manner  as  brothers  and  sisters  of 
the  whole  blood.  **  Thus  referring,'*  he  observes,  **  to  the 
**  rule  of  the  common  law,  that  brothers  and  sisters  of  the 
<'  whole  blood  should  exclude  brothers  and  sisters  of  the 
<'  maternal  half  blood  from  the  inheritance  of  lands  dc- 
**  scended  from  the  father  of  the  intestate.^* 

This  intendment  is  so  remote  and  concealed,  that  it 
never  could  have  offered  itself  to  the  mind  of  the  most  cri- 
tical reader,  and  could  have  been  discovered  only  by  the 
help  of  an  imagination  so  warmed  in  its  pursuit  as  to  be 
ready  to  accept  of  any  aid,  and  willing  to  overlook  many 
incongruities.  It  is  too  refined  to  be  entitled  to  muck 
"weight  though  it  were  correct,  but  it  is  plainly  founded  in 
error.  For  first,  it  supposes  that  the  manner  referred  to, 
in  which  brothers  and  sisters  of  the  whole  blood  inherit  at 
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common  law,  is  to  exclude  brothers  and  sisters  of  the  ma-  M^^**  ^^i^. 
ternal  half  blood  only  from  the  inheritance  of  lands  descen- 
ded from  thefaihtr*  And  also  it  supposes,  that  the  exclu- 
sion is. referable  to  a  principle  which  distinguishes  between 
father  and  mother  as  such,  and  applies  tlierefore  only  to 
the  maternal  and  not  to  the  paternal  half  Mood.  But  it  also 
overlooks  several  circumstances,  which  whatc\  cr  obscurity 
there  may  be  in  some  parts  of  the  proviso,  are  expressed  y 
with  sufficient  certainty,  and  which  are  utterly  repug- 
nant to  the  construction  into  the  service  of  which  it  is 
forced. — 1st.  The  pi^oviso  unequivocally  manifests  tliat 
the  Legislature  were  aware  of  the  'force  of  the  general 
terms  which  tliey  had  used  in  the  section,  and  that  the 
words  **  brothers  and  sisters  of  the  half  blood,*'  compre- 
hended alike,  and  equally  admitted  as  being  precisely  in 
the  same  relation,  those  of  the  maternal  half  blood,  with 
those  of  the  paternal  half  blood.  For,  in  order  to  give  a 
preference  to  the  paternal  half  blood  over  the  maternal 
half  blood  in  descents  from  a  father,  where  tliey  wislied 
such  a  preference  to  exists  they  introduce  an  exception  for 
the  express  purpose.  The  old  maxim  was  supposed  to  be, 
that  exceptio  probat  regulam.  The  Plaintiff's  counsel 
would  have  it  exceptio  facit  regvlam. 

2.  Brothers  and  sisters  of  the  maternal  line  are,  by  tlie 
proviso,  to  be  excluded  only  by  brothers  and  sisters  of  tlie 
paternal  line,  and  only  until  the  paternal  line  is  exhausted 
of  such  brothers  and  sisters;  and  3d.  This  temjiorai'y 
exclusion  is  to  obtain  only  when  the  estate  shall  have 
descended  on  the  part  ofthefatlier.  Now,  by  the  construc- 
tion of  the  Plaintiff's  counsel,  this  exclusion  is  made  to 
extend  to  estates  which  have  not  so  descended;  to  obtain  not 
only  in  favor  of  the  intestate's  other  brotliers  and  sisters, 
but  also  of  the  collateral  relations  of  hisfatlur;  and  to  con- 
tinue until  the  line  of  the  father  is  exhausted  of  the  m/ost 
remote  oMateral  kindred.  Indeed  it  would  be  difficult  to 
find  words  less  calculated  to  support  his  construction,  and 
more  at  points  with  it  than  those  contained  in  this  provisov 
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Mat,  1819.  jf^  then,  the  Legislature  have  clearly  announced  theiiT 
M  ill  that  a  brother  or  sister  on  the  part  of  the  mother 
should  not  he  excluded  hy,  or  postponed  to  a  remote  rela- 
tion of  the  father ;  or,  in  other  words,  that  the  inheritance 
(with  an  exception  in  case  of  descents)  shall  descend  for 
want  of  children  of  the  intestate  to  all  his  ^rothers  or  sis- 
ters, as  well  those  which  are  the  issue  of  both  parents  as 
those  which  are  the  issue  of  one  only,  as  well  those  of  the 
father  as  those  of  the  mother.  The  same  rule  must  apply 
to  t!ie  issue  of  the  grand-parents,  not  only  because  the  act 
ordains,  and  the  Plaintiff's  counsel  admits,  that  the  rule 
must  he  the  same  in  both  instances,  but  because  the  acts 
of  Assembly  no  w  here  recognize  a  preference,  or  a  princi- 
ple, of  preference,  of  the  kindred  of  a  male  over  the  cor- 
i*csponding  kindred  of  a  female  ancestor,  but  in  express 
reference  to  father  and  motlier.  If  the  collateral  relations 
of  the  father  have  preference  of  the  collateral  relations  of 
tlic  mother,  but  ai*e  postponed  to  tlie  issue  of  the  mother^ 
the  collateral  relations  of  the  paternal  grandfather,  claim- 
ing by  analogy  the  like  preference  over  the  collateral 
relations  of  tlie  paternal  gi*andmother,  must  also  be  post- 
poned to  the  issue  of  the  grandmother. 

The  Plaintiff's  counsel  has  attributed  to  the  counsel  for 
the  Defendant,  a  consti*uction  for  which  they  have  never 
contended,  or  attributes  to  it  consequences  which  do  not 
flow  from  it,  and  he  pronounces  with  more  confidence  than 
correctness,  that  by  their  interpi*etation,  the  most  impor- 
tant paiia  of  the  most  important  act  in  our  statute  book» 
and  which  must  have  been  passed  after  much  previous  de- 
liberation, are  rendered  utterly  inconsistent  with  each 
other,  but  that  by  his  own,  they  ai*e  all  reconciled,  and 
each  of  them  made  to  bave  its  due  operation.  The  coun- 
sel for  the  Defendant  have  never  contended  that  there  is 
no  preference  due  to  the  family  of  the  first  purdiaseir*  On 
the  contrary,  they  admit  such  a  preference  is  expressly 
given  by  the  Legislature  in  certain  cases,  and  may  proba- 
bly be  fairly  implied  in  others*    The  precise  extent  of  this 
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ppeference  it  was  not  necessary  fop  them  to  define,  because  Mat,  1819. 
perfectly  irrelevant  to  their  case.     They  have  never  con- 
tended that  under  the  acts  of  1784,  there  is  no  preference 
of  male  over  female  stocks.     On  the  contrary,  tlioy  have 
admitted  that  general  words  in  one  clause  of  an  act,  must 
be  considered  as  subject  to  the  exceptions  and  restrictions 
of  particular  woi*ds  in  another,  and  that  in  the  Tth  section 
of  the  act  of  April,  1784,  there  is  a  preference  given  to  col- 
laterals of  the  father  over  collaterals  of  the  mother,  which 
preferAice   ought  undoubtedly   to   be    respected.      They 
have  denied,  however,  that  a  Legislative  declaration  that 
collaterals  of  the  father  shall  be  entitled  to  the  inheritance 
when  there  is  no  brother  or  sister,  means  that  they  shall 
be  entitled  to  it  when  there  are  brothers  and  sisters.    They 
are  at  a  loss  to  conceive,  in  what  instance  the  slightest 
inconsistency,  the  shadow  of  a  repugnance  between  the 
various  clauses  of  the  act  can  be  sliewn  to  exist  under  their 
construction.    The  elaborate  attempt  to  point  out  w  hat  the 
Plaintiff's  counsel  deems  a  monstrous  inconsistency,   is 
surely  not  vgry  fortunate.     He  supposes  the  lands  in  ques- 
tion to  have  accrued  to  the  intestate  by  actual  purchase, 
and  his  mother  to  have  died  before  him.    Tliis  would  then 
be  the  case,  he  observes,  described  in  the  7th  section,  and 
in  which,  by  the  Defendant's  construction  of  the  3d  and 
4th  sections,  the  land  would  go  to  the  Defendant,  as  the 
nearest  relation  to  the  intestate  on  the  part  of  his  mother, 
and  nearer  than  any  on  the  part  of  his  fatlier,  although  by 
the  very  wowls  of  the  7th  section,  the  inheritance  must  des- 
cend to  the  Plaintiffs,  the  heirs  on  the  part  of  the  father. 
The  Defendant's  counsel  would  indeed  insist  in  such  a  case 
that  the  lands  should  descend  to  the  Defendant,  not  howe- 
ver as  nearest  relation  to  the  intestate  on  the  part  of  his 
mother,  but  as  his  hMr  on  the  part  of  his  father, — as  sisters 
of  the  father — declared  both  by  the  Sd  and  7th  sections 
entitled  to  inherit  from  him  (her  brother)  in  preference  to 
the  collaterals,  or  the  descendants  of  the  collaterals,  of 
either  of  his  ancestors — as  preferred  to  all  others  except 
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Mat,  1819.  his  own  issue.  The  Defendant's  counsel  have  not  there- 
fore, subjected  themselves  to  the  censure  of  temerity,  de- 
nounced against  those  who  contend  ^^  that  .the  intestate's 
*^  having  inherited  the  lands  from  his  father  will  weaken 
f  *  tlie  claim  of  the  heii'  on  the  part  of  the  father,"  nor  are 
they  under  the  necessity  of  rejecting  the  7th  section  out  of 
the  Statute  in  oi'der  to  prevent  its  conflicts  with  tlic  3d  and 
4th.  How  the  counsel  for  the  Plaintiffs  will  allay  the  feuds 
and  reconcile  the  contentions  between  the  act  and  his  ex- 
position, is  left  tb  conjecture.  Bi'others  and  sisters  on  the 
side  of  tlie  father,  it  is  required  by  the  exposition,  shall 
exclude  brothers  and  sisters  on  the  side  of  tiie  mother,  from 
a  share  in  the  inheritance  of  lands  purchased  by  the  intes- 
tate, while  the  act  ordains,  that  they  shall  all  share  alike 
in  every  case,  except  wliere  the  lands  actually  descended 
to  the  intestate  fi'om  one  of  his  parents.  The  exposition 
demands  for  the  collateral  relations  of  tlie  father  a  decided 
precedence  over  tlie  intestate's  brothers  and^  sisters  on  the 
side  of  the  mother,  but  the  act  declares  in  the  3d  section 
that  brothers  and  sisters  of  every  description  shall  be  post- 
poned to  none  but  issue,  and  in  the  rth  refers  to  these  very 
collaterals  as  having  no  pretensions  except  in  the  event  of 
tliei'C  not  being  any  brother  or  sister.  The  exposition  ex- 
cludes the  maternal  half  blood  from  the  inheritance  of  lands 
descended  from  a  father,  forever,  while  the  statute  expressly 
enacts,  that  this  exclusion  shall  be  of  a  specified  and  limit- 
ed duration.  Till  these  jarring  dissentions  be  removed, 
the  counsel  for  the  Defendant  cannot  apprehend  that  the 
Couii;  will  find  themselves  constrained  to  adopt  this  expo- 
sition, eitlier  as  affording  the  only  means  of  reconciliation 
between  the  discordant  parts  of  the  statute,  as  the  true 
**  Concordia  discordantium  Canonum^'^'  or  in  conseqaence  of 
the  abundant  reasons  offered  to  shew  that  it  alone  can  efiec- 
tuate  the  intent  of  the  Legislature — in  opposition  to  plain 
precise  general  words,  which,  so  far  from  presenting  an 
ambiguity,  can  scarcely,  by  the  subtiest  ingenuity,  be  tor- 
tui^ed  into  a  doubtful  sense. 
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The  argument  on  the  part  of  the  Defendant  has  thus  far  ^^a'^*  1819. 
been  conducted  principally  with  a  view  to  tlie  enquiry 
whether  the  general  words  of  the  Statute  of  April,  1784, 
can  be  taken  in  the  resti'icted  sense  given  to  them  by  the 
Plaintiff's  counse\|  Every  part  of  that  Statute,  and 
every  other  circumstance  relied  upon  to  shew  tliat  these 
words  are  to  be  controlled  by  the  operation  of  tlie  common 
law  Canons  of  Descent  has  been  distinctly  examined. — It 
was  due  to  the  learning  and  ingenuity  displayed  in  the 
argument  on  the  part  qf  the  Plaintiff,  that  it  should  be 
tlius  followed  step  by  step.  But  it  was  not  necessary  for 
the  intei*ests  of  the  Defendant — For  the  very  principle 
upon  which  that  argument  rests,  it  is  believed,  may  be 
conceded,  and  yet  a  short  and  conclusive  answer  rendered 
to  the  whole  of  it  The  groundwork  of  the  Plaintiff's 
argument  is  this — ^The  words  in  the  second  section  "  the 
^'  lands  shall  descend  to  and  be  equally  divided  between 
^^  all  the  brothers,  and  for  want  of  brotlicrs  all  the  sisters 
^'  of  the  intestate,  as  well  those  of  the  half  blood  as  tliose 
**  of  the  whole  blood,"  must  be  confined  in  their  construc- 
tion to  such  brothers  and  sisters  as  are  of  the  blood  entitled 
to  the  inheritance  by  Uie  rule  of  tlie  common  law. — ^Be  this 
admitted,  and  what  follows  \  It  follows,  then,  says  the 
Plaintiff's  counsel,  that  the  brothers  and  sistera  and  the 
roost  remote  collaterals  on  the  part  of  the  father  shall  be 
preferred  to  the  brothers  and  sisters  on  the  part  of  the 
mother,  for  it  is  a  rule  of  the  common  law  (2  Blackstono's 
Com.  234)  that  in  collateral  inheritances,  the  male  stocks 
shall  be  preferred  to  the  female,  that  is  kindred  derived 
from  the  blood  of  the  male  ancestors,  however  remote, 
shall  be  admitted  before  those  fit>m  tlie  blood  of  the  female, 
however  near.  This  conclusion,  it  might  be  observed, 
does  not  follow  very  logically  from  the  premises. — Indeed 
the  very  opposite  conclusion  might  be  drawn  with  a  much 
greater  apiiearance  of  correct  argumentation.  The  act 
declares  that  brothers  of  every  description  shall  come  in 
equallyi  provided  only^  that  they  be  of  the  blood  entitled 
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Mat,  1819.  by  common  law  to  the  inheritance.— Now  by  tiie  commoii 
law,  those  on  the  side  of  the  mother,  are,  in  new  purchased 
estates,  of  a  blood  entitled  to  the  i7iAm/flncc.— Therefore,  in 
new  purchased  estates,  tliey  shall  be  admitted  equally  witli 
all  others.  But  it  is  not  necessary  to  examine  very 
minutely  whether  the  Plaintiff's  syllogism  be  in  approved 
form,  or  his  conclusion  warranted  by  his  premises,  for  one 
of  those  premises  is  not  true. — ^There  is  no  rule  of  the 
common  law,  which,  tlie  disability  of  half  blood  being 
i*emoved,  would  give  to  brothers  and  sisters  or  to  more 
remote  collaterals  on  the  side  of  the  fatlier,  a  preference 
over  brothers  and  sisters  on  the  part  of  the  mother.  The 
rule  is  supposed  to  be  contained  in  the  7th  and  last  Ca- 
non for  the  government  of  descents  in  fee  simple,  which 
has  just  before  been  quoted  fi*om  Blackstone. — ^To  tiiis  we 
answer, — 1st.  This  Canon  ought  to  be  considered  as  ftav- 
ing  an  operation  only  secundum  subjectam  materienif  and 
applying  therefore  to  those  cases  only  which  had  not  been 
provided  for  by  preceding  Canons.  To  the  case  of  a  de- 
scent between  brothers,  it  has  no  application,  because  that 
case  had  been  completely  and  in  every  instance  provided 
for  and  disposed  of*  The  bi*other  to  inherit,  it  had  been  * 
already  declared,  should  have  both  the  same  father  and 
the  same  mother  with  the  intestate.  If  he  had  the  same 
father  and  not  the  same  motlier,  or  the  same  motlier  and 
not  the  same  father,  he  was  equally  and  absolutely  exclu- 
ded. That  the  use  and  operation  of  tliis  Canon  were  con- 
sidered by  Blackstone  liimself  as  thus  limited,  will  appear 
from  the  words  with  which  he  introduces  it.  After  com- 
menting on  the  sixtli  Canon,  and  observing  that  that  rule 
with  its  illustration  amounts  to  this,  that  in  order  to  keep 
the  estate  of  the  propositus,  as  nearly  as  possible  in  the 
line  of  his  purchasing  ancestor,  it  must  descend  to  the  issue 
of  tlie  fiearest  couple  of  ancestors  that  have  left  descendants 
behind  them,  he  adds  ^'  But  here  another  difficulty  arises* 
**  In  the  second,  third,  fourth  and  every  superior  degree^ 
<'  every  man  has  many  couples  of  ancestors  increasing 
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*'  according  to  tlie  distances  in  a  geomctiical  progression  Mat,  1819. 
*^  upwards,  the  descendants  of  all  which  respective  cou- 
*'  pies  are  (representatively)  related  to  him  in  the  same 
'^  degi*ee.  Thus  in  the  second  degree,  the  issue  of  tho 
*^  two  grandsires  and  grandmotliers  of  John  Stiles,  are 
*'  each  in  the  same  degree  of  propinquity  :  in  the  thii*d 
**  degree  the  respective  issues  of  the  four  great  grandsires 
'^  and  great  grandmothers  are  (upon  the  extinction  of  thi3 
'*  two  inferior  degrees)  all  equally  entitled^to  call  them- 
''  selves  the  next  kindred  of  the  whole  blood  to  John  Stiles. 
**  To  which  therefore  of  thesb  ancbstors  must  we  first 
**  resort,  in  order  to  find  out  the  descendants  to*  be  pre- 
**  ferably  called  to  the  inheritance  ?  In  answer  to  this, 
**  and  likewise  to  avoid  all  other  confusion  and  uncertainty 
*^  that  might  ai*ise  between  the  several  stocks  where  the 
''  purchasing  ancestor  may  be  sought  for,  another  qualifi- 
^'  cation  is  requisite,  besides  the  proodmity  and  entirety ^ 
'^  which  is  that  of  dignity  or  worthiness  of  blood.  For,  the 
<<  7th  and  last  rule  or  Canon  is  &c.  &c." — 2  Bl.  Com.  234. 
It  was  then  to  answer  this  difficulty,  and  to  avoid  a  confu- 
sion and  uncertainty  that  might  arise  in  other  cases,  but 
never  in  that  of  brothers  inheriting  to  brothers,  tliat  this 
rule  was,  adopted.  Yet  the  Plaintiff's  counsel  would  have 
it  to  operate  upon  a  case  to  which  it  never  had  application 
and  for  which  it  never  was  designed  ! — ^But  2dly, 
we  answer,  and  this  is  deemed  conclusive,  that  the  Canon 
in  question  cannot  operate  upon  the  case  of  a  descent  from 
brother  to  brother,  because  such  a  descent  is  not  like  that 
between  jmore  remote  collaterals,  a  descent  that  takes  effect 
in  respect  to,  or  in  consequence  of  some  medius  antecessor 
or  medium  differens  between  them  (to  use  the  language  of 
a  great  Judge,  Veniris  416)  but  direct,  immediate,  and  in 
the  relation  of  brother  to  brother. — ^The  words  of  Chf.  Baran 
Hale,  in  the  case  of  Collingwood  v.  Pace,  decided  in  the 
Exchequer  Chamber,  are  so  pertinent  and  forceable  that 
the  Court  will  excuse  a  quotation  of  them  somewhat  at 
teDgtby-*f  <  The  descent  from  a  brother  to  a  brother  though 
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Mat,  1819.  «  it  bc  a  Collateral  descent,  yet  is  it  an  immediate  descent,' 
<<  and  consequently  unless  there  be  a  disability  pr  impedi- 
^^  nient  in  one  of  thtnh  iio  impediment  in  an  ancestor  will 
"  hinder  the  descent  between  them.** — Ventris,  423. — ^Tbat 
the  descent  is  of  this  immediate  nature,  he  ttius  proceeds 
to  prove,  *^  IsU  in  point  of  pleading,  one  brother  shall 
^^  diM'ivc  himself  heir  to  another  without  mentioning  any 
"  other  ancestor.  2dly,  according  to  the  computation  of  de-  • 
"  grees  accoi-ding  to  the  laws  of  England,  brother  and  bro- 
^^  iher  make  one  degree,  and  the  brother  is  distant  firom  his 
"  brotlier  and  sister  in  the  first  degree  of  consanguinity — 
"  5dly.  The  descent  between  brothers  differs  from  all 
**  otiicr  collateral  descents  whatsoever,  for  in  other 
*^  descents  collateral  the  half  blood  dotli  inherit,  but  in  a 
*^  descent  between  brothers,  the  half  blood  doth  impede 
<<  the  descent,  which  argues  tliat  the  descent  is  immediate. 
**  Tlie  uncle  on  the  part  of  the  father  hath  no  more  of  the 
**  blood  of  the  mother,  than  the  brother  of  a  second  venter. 
'<  The  brother  by  the  second  venter  hath  the  immediate 
"  blood  of  bis  father,  which  the  uncle,  viz.  the  father's 
**  brother,  hath  not,  but  only  as  they  meet  in  the  grand- 
*^  father.  Yet  the  uncle  is  preferred  in  the  descent,  and 
**  the  reason  is  because  that  is  a  mediate  descent^  media/itte 
*^  patre,  but  the  descent  to  the  brother  must  be  immediate 
'^  if  at  all,  and  therefore  the  half  blood  impedes  it.  Again 
**  it  is  apparent,  that  if  in  the  line  between  brotlier  and 
^*  brother,  the  law  took  notice  of  the  father  as  the  medium 
^*  thereof,  the  brother  by  tlie  second  venter  should  rather 
*^  succeed  tlie  other,  because  he  is  heir  to  his  father,  there- 
tofore in  a  descent  between  brothers,  the  law  rejects  otdy 
**  the  mediate  relation  of  the  brothers  as  broiherSf  and  not  in  • 
respect  of  their  father,  although  it  is  true  the  bosom  or 
foundation  of  their  consanguinity  is  in  the  father  and 
"  mother.'* — Ibid  and  424. — ^Agsdn,  page  425,  "  The 
*^  father  is  not  such  a  Medium  or  Nexus  as  is  looked  upon 
<'  by  law  as  tlie  means  of  deriving  a  descent  between  two 
<'  brothers."— .Unless  then  it  can  be  shewn  that  Lord  Haleis 
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**  inclined  to  think  wrong/'  whenever,  like  Mr.  Justice  Mat,  1819. 
Blackstone»  he  is  inclined  to  think  differently  from  the 
Plaintiff's  counsel,  let  us  ask,  if  the  descent  from  brother 
to  brother,  be  in  law  direct,  and  not  tlirough  the  interven- 
tion or  in  respect  of  their  common  ancestor,  so  that  it  is 
not  affected  by  any  impediment  whatever  in  that  ancestor, 
and  so  that  the  ancestor  is  not  named  in  tracing  the 
descent,  not  taken  notice  of  by  the  law  as  the  medium  of 
the  descent,  not  viewed  as  the  Nexus  between  the  brothers — 
whence  is  it,  or  can  it  be  inferred,  that  u[)on  a  reanoval  of 
the  objection  of  half  blood,  afrater  uterinus  would  not  suc- 
ceed to  the  inheritance  equally  witli  Vifrater  consanguineus, 
in  the  same  manner  as  did  a  frater  germanus  before  the 
removal  of  that  disability  ?  **  Kindred,"  says  the  7th  Can- 
on, *^  derived  from  the  blood  of  a  male  ancestor,  shall  be 
^^  preferred  to  kindred  derived  from  the  blood  of  a  female 
**  ancestor  f^  but  a  brother  does  not  derive  his  legal 
relationship  through  any  ancestor,  he  *<  derives  himself 
**  heir  without  mention  of  any  ancestor.*'  The  brother 
though  undoubtedly  heir  to  his  father,  and  also  to  his  mo- 
ther, shall  not  succeed  to  a  son  of  the  same  father,  but 
with  a  different  mother,  or  of  the  same  mother,  but  with  a 
different  father,  **  because  the  descent  from  brother  to 
'^  brother,  differs  from  all  other  collateral  descents  in  this, 
*^  that  half  blood  is  an  impediment."  Half  blood  then, 
whether  on  the  one  side  or  on  the  other,  is  a  mei^e  personal 
disability. — Remove  this  disability,  and  he  then  comes  in 
as  if  it  did  not  esist,  not  as  son  of  the  father,  or  as  son  of 
the  mother,  but  as  brother. — ^The  most  complete  impediment 
in  a  father  or  mother,  or  both,  such  as  an  attainder  or 
alienism,  preventing  the  transmission  of  any  inheritable 
blood  from  either,  will  not  prevent  or  affect  at  all  the  de- 
scent from  one  son  to  another.  Shall  a  partial  disabi- 
lity then  arising  from  the  sex  of  the  common  pai*ent,  which 
does  not  prevent  the  transmission  of  some  inheritable 
blood,  produce  such  an  effect  ?  When  a  cause  existing  in 
complete  force  is  without  any  legal  operation^  it  would 


Sr4  CASES  AKGUED  AVD  DBTESMIHED  Vf  TSE 

Mat,  1819.  geem  strange  indeed  that  the  same  cause  existing  in  a 
limited  degree  should  be  attended  with  great  legal  conse- 
quences ! 

The  rules  applying  to  tiie  descent  of  estates  tail  furnish 
an  apt  illustration  of  the  doctrine  in  question*  It  is  laid 
down  in  all  the  books^  that  a  brother  of  the  half  blood  shall 
succeed  to  the  estate  tail,  if  an  \mr  according  to  tiie  terms 
of  the  donation  of  the  blood  of  the  original  donee.  Can 
any  decision^  any  dictum,  any  thing  Ihat  looks  like  aa 
^  authority,  be  brought  to  establish  this  exception  to  the 
principle,  that  when  the  father  and  mother  are  both  of  the 
blood  of  the  otiginal  donee,  a  brofter  on  the  side  of  the 
mother  shall  be  excluded  by  a  brother  or  a  more  remote 
collateral  on  the  side  of  the  father?  It  is  confidently  be« 
lieFed  that  none  such  can  be  produced.  The  most  diligent 
Search  has  not  enabled  the  Defendant's  counsel  to  discover 
that  the  principle  has  any  where  been  laid  down  in  terms 
less  general  than  they  have  stated  it.  Let  it  not  be  said 
that  a  case  has  not  occurred  in  which  it  was  necessary  to 
lay  down  the  restrictions  of  this  general  principle.  If 
such  restrictions  ever  had  legal  existence,  innumerable 
cases  must  have  happened  to  have  rendered  a  decision 
lipon  them  necessary.  Estates  tail  owe  their  origin  to 
the  ambition  of  great  families.  Intermarriages  amon^ 
the  collaterals  of  the  same  noble  family  have  always  been 
of  daily  occurrence;  and  some  of  these  intermarriages 
must,  in  the  nature  of  things,  have  afforded  an  opportuni- 
ty for  litigating  such  a  case,  had  it  been  deemed  worth  an 
experiment.  Let  us  state  a  case  of  the  kind,  and  see  how 
the  principles  which  we  can  find  will  apply  to  it.  An 
estate  is  limited  to  A,  and  to  the  heirs  of  Ms  body.  B, 
grandson  of  A,  marries  his  cousin  C,  the  granddaughter 
of  A,  and  dies  seised  of  the  estate  tail,  leaving  a  son,  D. 
C,  the  mother  of  D,  and  lineal  descendant  of  A,  the  ori- 
ginal donee,  marries  a  second  husband,  and  dies,  leaving 
a  son  by  that  husband,  £.  Then  D  dies  seised.  Does 
the  estate  tail  go  to  £,  or  to  a  remote  collateral  of  D  on 
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the  side  of  his  father  ?  It  is  belieyed  that  it  will  unques-  Mat,  1819. 
tionably  go  to  E*  By  the  terms  of  the  case  he  is  of  the 
blood  of  Ay  the  original  donee.  There  is,  therefore, 
nothing  in  the  forma  doni  to  exclude  him.  What  then  is 
necessary  for  him  to  shew,  in  order  to  support  his  claim  i 
<<  In  a  formedon  in  the  descender,"  saith  my  Lord  Coke, 
'^  it  behoveth  the  demandant^  1st.  To  make  himself  son 
*^  and  heir,  or  cousin  and  heir,  to  him  that  was  last  actu- 
**  ally  seized  by  force  of  the  tail;  and  2ndly.  It  behoveth 
*^  that  he  who  was  last  actually  seised  be  made  heir  in 
^<  taQ  to  the  donee." — 8th  Repts.  1b8 — ^6.  £  does  both. 
He  derives  himself  heir  to  D,  the  person  last  seised  as  his 
brother,  and  D,  by  the  question,  is  heir  in  tail  to  the  donee. 
From  this  view,  it  would  appear  that  a  fallacy  has  in- 
sinuated itself  into  the  argument  in  question  at  its  very 
commencement,  and  pervaded  it  throughout.  The  argu- 
ment takes  for  granted  what  is  not  law,  that  upon  a  re- 
moval of  the  disability  attached  to  half  blood,  a  brother  or 
a  sister  on  the  side  of  the  mother,  would  not  succeed  to- 
the  inheritance  in  a  newly  purchased  estate,  while  there 
were  any  relations  on  the  side  of  the  fath^.  When  such 
an  error  has  obtained  in  the  premises,  it  would  not  be 
extraordinary  if  the  most  logical  reasoning  has  been  una- 
ble to  save  the  conclusion  from  absurdity.  The  Defen- 
dant's counsel  do  therefore  contend,  tliat  if  the  statute  con- 
tained no  clau^  but  one,  abolishing  the  disability  of  h^lf 
blood,  their  client  would  be  entitled  to  the  inheritance  as 
the  only  sister  of  John  Swann,  the  intestate's  father,  and 
ought  to  be  considered  precisely  in  the  same  light  as  a 
sister  of  the  whole  blood  would  have  been  considered,  pre^ 
viously  to  the  abolition  of  that  disability.  If,  instead  of 
being  a  sister  to  the  intestate's  father  and  daughter  of  the 
intestate's  paternal  grandmother,  she  had  been  the  sister 
of  the  intestate's  mother,  and  daughter  of  the  intestate's 
maternal  grandfather  or  grandmother,  or  of  both,  tlien 
they  admit  the  7th  canon  of  descent,  if  in  force,  would 
have  had  an  appUcation  to  her^  and  excluded  her  from  the 
inheritance. 
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But  the  Defendant's  counsel  do  further  contend,  that  the 
7tli  canon,  and  every  other  rule  of  descents,  giving  a  pre- 
ference to  male  over  female  stocks  or  individuals,  is  utterly 
abolished  by  the  act  of  1795,  ch,  6. — The  act  is  in  these 
words.  **  Whereas,  by  the  before  recited  act,  (1784,  ch« 
^<  22)  the  inheritance  of  lands  and  oth^  real  estate  in  fee 
*^  simple,  descends  to  the  males,  in  exclusion  of  the  females, 
<^  contrary  to  the  policy  of  our  government.  Be  it  enacted^ 
*'  that  from  and  after  the  passing  of  this  act,  all  females 
<<  shall  be  entitled  to  take  by  descent,  equally  with  the 
^^  males,  share  and  share  alike,  according  to  the  rules  of 
*^  descent  upon  males  in  the  before  recited  act,  any  law, 
<<  usage  or  custom,  to  the  contrary  notwithstanding.''— 
They  believe  that  the  act,  fairly  expounded,  abolishes  aU 
preference  of  sex^  as  well  between  stocks  as  individuals, 
and  even  though  its  enacting  words  should  be  considered 
as  having  a  direct  application  to  individuals  only,  that  by 
necessary  consequence,  they  must  produce  a  like  effect  upon 
stocks.  The  Plaintiff's  counsel  not  denying  but  that  the 
act  places  females  on  the  same  footing  witli  males,  as  indi- 
viduals, strenuously  insists  that  it  does  not  impair  his 
favourite  principle,  the  preference  of  males  as  stocks* 
The  irrepi-essible  attachment  manifested  on  the  part  of  the 
Plaintiff  for  this  relict  of  feudalism,  the  steady  and  unsha* 
ken  adiiercnce  to  tliis  object  of  legislative  hostility  and 
proscription,  are  indeed,  worthy  of  a  better  cause.  When 
the  enacting  words  of  the  act  of  1784,  seemed  to  menace  it 
with  injury,  every  ingenious  and  faithful  ai*t  was  essayed 
to  save  it  from  their  operation,  by  placing  it  under  the 
protection  of  some  clement  preambles — ^Now  that  the  act 
of  1795,  preamble  and  all,  tlireatens  it  with  annihilation, 
a  rigid,  literal,  and  highly  critical  construction  of  the  en- 
acting words  is  insisted  on,  to  evade,  if  possible,  its  des- 
tructive operation.  But  while  we  admire  this  ardent  sseaU 
let  not  our  admiration  deter  us  from  the  enquiry,  how  far 
it  is  merited  by  its  object.  What  is  there  in  this  so  highly 
venerated  tenet,  <<  the  blood  derived  from  males  is  of  supe- 
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**  rior  dignity  and  worth  to  that  derived  through  females,''  ^i^^>  1819. 
which  should  recommend  it  to  our  feelings  as  men,  or  to 
our  approbation  as  citizens?    That  it  prevailed  among 
our  British  ancestors  we  need  not  wonder,  for  the  policy 
of  their  government,  which  required  an  aristocracy  to  ba- 
lance the  conflicting  claims  and  opposite  interests  of  the 
monarch  and  the  people,  forbade  a  general  division  of  the 
lands  of  an  intestate  among  his  next  of  kin,  and  the  origin 
of  their  system  of  landed  property,  demanded  an  absolute 
exclusion  of  females  from  the  inheritance.    One  of  the  first 
principles  in  the  feudal  code  was  <'  Fcemina  ab  atnnifeudo 
**  tanquam  inutiUs  sive  inhabitis  eocdnditur — neqvs  emm  ad 
*'  munera  mUitaria,  pro  quibus  solis  dabantwTf  eanim  opera 
^^'Dominus  uH  potest :  JV>jc  arma  tractare  norunt^  quod  pro* 
*^  prium  est  vasaUorum  :  Mque  in  consilia  Domini  admitti 
**  imdier  potest,  cum  quce  audit  retUere  nesceat.^^ — Crag,  dc 
jure  feud.  236.    When,  in  the  process  of  time,  the  arts  of 
peace,  agriculture  and  civil  life,  had  become  of  value,  when 
the  merits  of  a  vassal  w^e  no  longer  estimated,  solely  by 
his  ability  to  bear  aims  and  to  keep  a  secret,  and  when, 
perhaps,  according  to  the  notion  of  the  Plaintiff's  counsel, 
females  held  a  higher  station  than  had  been  assigned  to 
tiiem  in  the  infancy  of  society,  their  absolute  exclusion 
from  the  feud  no  longer  prevailed — ^They  were  permitted 
to  succeed  to  the  inheritance  of  an  ancestor^  when  there 
were  no  male  heirs.    *^  As  to  the  preference  of  males," 
says  Sir  Martin  Wright,  **  it  must  be  remembered  that 
**  females  could  not,  by  the  feudal  law,  succeed  to  a  pro- 
<<  per  feud,  because  they  were  unequal  to  the  duties  or  ser- 
*'  vices  for  the  sake  of  which  it  was  chiefly  created.    And 
<<  if  it  be  farther  observed,  that  it  is  ex  pacio,  or  by  the  cus- 
*^  torn  of  particular  countries,  that  they  are  even  at  this 
<<  day  permitted  to  succeed  to  any,  it  cannot  seem  strange 
^'  that  the  feudal  preference  given  to  males,  should  prevail 
'^  witii  us ;  because  as  Feud.  Fee  and  Tenuis  are  synoni- 
*^  mies,  and  import  but  one  and  the  same  policy,  such  pre- 
'^  fereace  is  plainly  agreeable  to  the  nature  of  tenures^  and 

Zz 
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Maa  1819.  a  highly  reasonable." — ^Intaroduc^to  Law  of  Tenures,  179. 
The  same  principle  of  policy  too,  which  sought  to  keep  the 
fee  entire,  at  first  to  maintain  the  military  force  of  the 
kingdom,  and  afterwards  to  nphold  a  landed  aristocracy, 
operated  against  tlie  equal  admission  of  females.  Fm*  as 
tlicy,  when  allowed  to  take,  came  in  without  any  distinc- 
tion of  primogeniture,  their  indiscriminate  admission 
would  have  caused  a  too  minute  subdivision-  of  estates. 
At  the  times  of  which  we  are  now  considering,  feuda  w€tv. 
transmissible  only  to  the  lineal  descendants  of  the  feuda- 
tory, and  it  was  incumbent  on  the  claimant  io  the  succes- 
sion (as  it  yet  is  in  estates  tail)  to  trace  his  pedigree  up 
to  the  original  donee. — Sullivan  149.  2  BL  Com.  212. 
To  enable  the  feudatory's  collaterals  to  inherit,  a  mode 
was  afterwards  adopted,  founded  on  a  legal  fiction,  of 
granting  a  feudnm  novum  ut  feudum  anUqwunu  Imme- 
diately tlien,  by  a  natural  and  almost  necessary  conse- 
quence, the  same  rules  of  preference  were  transferred  to' 
the  stirpes  or  stocks  which  before  had  obtained  amongst 
the  individual  claimants.  That  this  is  the  true  source  of 
the  preference  of  male  to  female  stocks  is  evident,  not  only 
fix>m  Wright,  Sullivan,  and  Blackstone,  but  from  Sir 
Matthew  Hale,  and,  it  is  believed,  from  every  eminent 
British  author  who  has  written  upon  tlie  subject.  If 
Blackstone  then  is,  in  this  respect,  *'  inclined  to  think 
**  wrong,"  it  is  not  extraordinary  that  our  legislators^ 
deriving  their  information  from  the  same  sources  with 
himself,  and  probably  also  misled  by  his  influence  and 
authority,  have  been  <<  inclined  to  think  wrong,"  precisely 
in  the  same  way.  Hie  belief  can  scarcely  be  resisted^ 
that,  in  enacting  tlie  statute  of  1795  f  they  had  in  view  the 
principle  itself  which  preferred  males  to  femaks,  whetiher 
in  the  capacity  of  stocks  or  of  individuals.  It  was  tiits 
principle  that  attributes  to  a  male,  or  to  the  descendant  of 
a  male,  a  superior  dignity  of  blood,  which  pre^ratedaa 
equal  division  of  the  lands  of  an  intestate  among  thofie 
equaUy  near  and  dear  to  him*    It  was  this  priacipk^  stUl 
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permitted  to  exist  in  a  certain  degree  both  among  indiyidn-  Hat,  1819. 

als  and  stocks  under  the  act  of  1784,  ^hich  tlie  Legisla* 

ture  deemed  adverse  to  the  policy  of  our  goyemment^  and 

which  they  meant  to  abolish,  with  all  its  consequences, 

and  in  all  its  ramifications.    It  is  to  be  hoped  tliat,  on 

examination,  the  enacting  words  will  not  prove  insufficient 

to  effectuate  their  intention.    *^  M  females  shall  be  entitled 

**  to  take  hf  descent^  equally  with  iJie  maleSf  share  and  share 

**  aUkft  according  to  the  rules  of  descent  upon  males  by  the 

**  before  recited  act.**   These  general  words  are  to  be  taken 

in  a  general  sense,  so  as  completely  to  suppress  the  mis^ 

chief  intended  to  be  abolished,  unless  strong  reasons  are 

shewn  for  giving  to  them  a  i*estricted  meaning.    What  is 

there  to  prevent  the  application  of  them  to  stocks,  as  well 

as  to  individuals  ?     The  Plaintiff's  counsel  relies  on  the 

words  ^<  share  and  share  alike,**  which  prove,  in  his  o]u- 

Bion,  that  the  preference  of  stocks  (for  timt  of  the  blood  of 

the  first  purcliaser  is  not  now  in  question)  is  still  retained ; 

for  had  it  been  taken  away,  females,  in  many  instances, 

where  they  had  been  excluded  before,  would  be  entitled  to 

the  whole  inheritance,  as  nearest  of  kin,  instead  of  coming 

in  share  and  share  (dike.    These  words  do  indeed  shew 

that  the  Legislature  had  in  view  a  case  in  which  the  males 

and  females  spoken  of,  whether  stocks  or  individuals, 

were  in  tiie  same  degree  of  propinquity.    TIius  much  they 

prove^  and  they  prove  no  more.    Thus  understood,  they 

ai^  as  well  reconciled  with  the  Defendant's  construction 

.as  with  the  Plaintiff's ;  and,  unless  they  are  tiius  under- 

stood^  they  can  be  reconciled  with  neither.    According  to 

both,  the  same  consequences  follow,  and  both  require  a 

rejection  of  this  over-nice  criticism.    But  tliese  females 

are  also  to  inherit  according  to  the  ndcs  of  descent  upon 

males  by  the  act  of  1784*    The  Plaintiff's  counsel,  taking 

it  fiir  granted  that  the  words  *^  males  and  females"  mean 

aiale  individuals  and  female  individuals,  and  not  also  male 

stocks  and  female  stocks,  then  proceeds  to  shew  from  these 

words  of  the  act,  Hiat  the  preference  of  storks  for  which 
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*^^^'  ^^^?'  ''^  contends  being  retained,  females  descended  from  a  male 
ancestor  would  be  preferred  to  those  descended  from  a 
female  ancestor.  But  the  question  recurs,  are  these  words 
to  be  thus  restiicted  in  their  application  ?  To  presume 
that  they  are,  and  then  to  trace  the  consequences  resulting 
from  such  a  restricted  application,  is  commencing  with 
something  very  like  a  Petitio  PrindpiL 

But  even 'if  the  enacting  words  of  this  act  could  not  have 
a  direct  and  positive  application  to  stocks,  it  is  connived 
that  iliey  must  produce  the  same  eifect,  indirectly  and  of 
necessary  consequence,  as  though  they  had.  If  the  view 
which  has  been  taken  of  the  origin  of  the  principle  of  pre* 
ference  between  stocks  be  correct,  it  is  found  to  be  a  mere 
auxiliary  rule  of  evidence,  resulting  altogether  from  con- 
sidering a  feudum  norcum  ut  fevdum  antiquum,  and  from 
the  personal  preference  of  male  to  female  individuals.  The 
fiction  having  been  adopted,  4^hat  tiie  land  had  descended 
from  an  ancestor  indefinitely  remote,  it  was  deemed  more 
likely  to  find  this  ancestor  in  the  male  than  in  the  female 
line,  <^  because  a  preference  had  been  given  to  males  (by 
*\  virtue  of  the  second  canon)  through  the  whole  course  of 
^*  lineal  descents  from  the  first  purchaser  to  the  present 
**  time.'*— 2  Bl.  Com.  235.  The  act  of  1784,  by  directing 
how  all  estates  of  inheritance  shall  descend,  has  put  an 
end  to  the  feudal  fiction,  and  the  act  of  1795,  abolishes 
the  personal  preference.  When  the  whole  foundation  of 
tiiis  doctrine  of  preference  is  removed,  what  is  tiiere  to 
uphold  the  doctrine  itself?  When  a  principle,  which  sup- 
ports and  gives  life  to  a  rule,  that  has  no  substantive  in- 
dependent existence,  is  itself  destroyed,  by  what,  short  of 
a  life-giving  process  is  the  rule  to  be  kept  in  being  ?  When 
an  ancient  dogma  is  itself  abolished,  the  tenets  grounded 
upon  it  must  fall  too,  unless  they  are  preserved  from  a 
supei*stitious  reverence  for  antiquity.  ^*  CessawU  causa, 
"  cessare  debet  effectus.^'  ^*  Cessante  ratione  legis  ceswt  et 
**  ipsa  lexJ'  If  tliis  be  not  a  case  in  which  these  maxims 
should  operate,  it  seems  vain  to  look  for  one.    Surely  it  13 
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strongei;  than  many  others  in  which  they  have  been  allow-  M^^,  1819. 
ed  full  force.  It  was  an  established  principle  in  the  dis- 
tribution of  intestates  estates,  that  a  child  advanced  by 
his  father  should  bring  that  advancement  into  hotchpot 
with  the  other  children,  but  not  with  the'  widow.  Our  act 
of  1784,  directed  that  where  there  were  more  than  two 
children,  the  widow  should  have  an  equal  share  with  the 
children— should  take  a  child's  part,  but  was  silent  about 
the  rule  which  forbade  an  advancement  made  to  a  child  to 
be  brought  into  hotchpot  with  her.  The  Judges,  however, 
decided  that  it  should  be  so  brought,  because  the  rule  had 
ceased  with  its  reason. — ^Taylor's  Repts.  213.  It  was  an 
undoubted  rule  of  evidence,  that  a  bond  must  be  proven  by 
the  subscribing  witness.  Yet  the  execution  of  a  bond  for 
keeping  within  the  rules  of  a  prison  it  was  holden  not  ne~ 
cessary  to  be  thus  proven.  The  reason  had  ceased  when 
the  law  had  invested  such  a  bond  with  some  of  ttie  quali- 
ties of  a  record. — ^Ditto  140.  It  is  needless  to  multiply 
instances.  They  clearly  furnish  us  with  this  rule,  that 
when  the  Legislature  abolish  a  principle,  they  must  be 
presumed  to  intend  also  the  abolition  of  the  doctrines  con- 
sequent upon  it;  more  especially  should  this  be  presumed, 
in  a.case  where  it  is  evident  that  the  reason  for  repealing 
the  principle  applies  with  full  force  to  a  repeal  of  these 
doctrines  also.  No  cause  can  be  shewn  why  the  Legisla- 
ture should  denounce  the  old  maxim,  preferring  males  to 
females,  in  its  application  to  individuals,  and  appi^ove  of 
it  in  its  application  to  stocks.  If,  in  the  one  instance,  it 
wai  adverse  to  the  policy  of  our  government,  it  was  equal- 
ly hostile  in  the  other. 

Upon  the  whole,  it  is  respectfully  submitted  to  the  Court, 
that  the  Defendant  is  entitled  to  the  inheritance  in  ques- 
^on,  from  her  propinquity  to  the  intestate,  since  tiiis  claim 
is  not  rebutted  or  impaired  by  those  advanced  in  behalf  of 
the  lessors  of  the  Plaintiff.  1st.  Both  parties  are  of  tlie 
blood  of  the  first  purchaser,  and  therefore  no  pi*efercncc 
can,  on  that  account,  be  claimed  by  cither.    2d.  The 
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Mat,  1819.  principle  of  ppefcarence  set  up  by  them  as  reprpsentmg: 
William  Swann,  brother  to  the  intestate's  grandfatiier^ 
over  the  Defendant^  sister  by  the  materkal  side  to  Joha 
Swaiui,  the  intestate'  father,  is  not  supported  by  any  thing 
to  be  found  in  the  acts  of  1784.  Sd.  The  only  impediment 
under  which  the  Defendant  lay  at  common  law  was,  the 
personal  disability  of  half  blood,  which  is  effi^ctaally  re- 
moved by  these  statutes. 

And  lastly,  if  we  be  mistaken  in  both  these  latter  points, 
the  act  or  1795  effectually  abolishes  every  pi*eference  of 
males  to  females,  as  well  in  the  capacity  of  stocks  as  ei 

individuals. 

« 

Browne,  in  reply.  I  am  w^ell  aware  of  the  disadvantage 
I  labour  under  in  the  discussion  of  this  cause.  As  the 
PlaintilT  must  recover  by  the  strength  of  his  own  title,  I 
thought  myself  bound  to  endeavor  to  point  out  a  consistent, 
I  believe  the  only  consistent  construction  that  can  be  giv- 
en to  the  acts  of  April  and  October,  1784.  I  also,  without 
the  least  intention  of  misrepresentation,  stated  the  con- 
struction which  I  conceived  the  Defendant's  counsel  had 
contended  for,  and  endeavoi^ed  to  shew,  that  theirs  could 
not  be  the  true  interpretation,  but  that  mine  was.  I  am 
now  very  civilly  told,  however,  that  I  have,  **  with  more 
<<  confidence  than  correctness,"  attributed  to  them  a  con- 
struction  for  which  they  never  contended.  The  Defend** 
ant's  counsel,  after  disclaiming  the  construction  which  I, 
erroneously,  as  it  now  seems,  had  attributed  to  tiiem,  do 
not  attempt  to  substitute  another,  but,  being  in  possession, 

r 

content  themselves  with  the  easier  task  of  making  objec-* 
tions  to  mine.  To  such  of  these  objections  as  I  consider 
material,  I  will  offer  a  reply. 

I.  A$  to  the  title  which  the  Defendant  sets  up  wider  the 
mother  of  Samuel  J.  Sroann.  I  take  it,  with  Lord  Coke, 
Co.  Lit.  11,  a.  343,  a.  that  a  maxim  (flaw  and  a  prmdpU 
of  law  are  one  and  tiie  same  tiling  ;  and,  therefore,  cannot 
conceive  whei-e  the  gentleman,  Mr.  F.  X.  Martin,  who 
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argues  1^  consmt  of  the  Defendant^  got  his  impression,  ^^^  i^^^- 
'<  that  the  interpolation  of  two  principles  of  the  feadal  system 
'^  in  the  common  law  was  the  mischief  wliich  the  Legislature 
*^  had  in  view  to  remedy/'  (by  §  7,  of  the  act  of  April, 
1784,)  as  the  Legislature  itself  has  expressly  declared, 
tiiat  the  mischief,  which  it  there  iiktended  to  remedy,  was 
grounded  upon  one  nuixim  of  law.  The  same.gentieman's 
ocnjectuve,  that  **  the  cases  in  wliich  the  expression  of  the 
''  Legislature,  (used  in  that  section,)  that  it  (the  exclusion 
<<  of  lineal  ascendants)  produces  no  mischief,  must  be  tliose 
«'  in  which  it  does  not  operate,^'  seems  somewhat  strange. 
Without  running  any  great  risque  of  being  accused  of  con* 
ceding  too  much,.  I  believe  I  may  admit  that  a  law  {ias  no 
mischievous  operation  where  it  does  not  operate  at  all  : 
But  the  difficulty  lies  in  conceiving,  why  the  Legislatiu*c 
thought  it  necessary  gravely  and  deliberately  to  inform  us 
of  that  important  trutii. 

The  same  gentleman,  with  a  view  of  shewing  that  the 
construction  of  that  section,  contended  for  on  behalf  of  the 
Plaintiff,  would  not  suppress  tlie  whole  mischief  intended 
to  be  remedied  thereby,  puts  four  cases*  Whether  any  of 
tiiese  cases  are  within  the  mischief  intended  to  be  reme- 
died, I  will  not  pretend  to  determine :  But,  if  they  are, 
there  is  nothing  more  common  than  for  a  Legislature  to  be 
uoAer  the  necessity  of  passing  a  second,  a  third,  or  even 
more  laws,  on  the  same  subject,  because  the  first  had  not 
remedied  the  whole  mischief. 

The  first  case  he  puts  is,  where  a  son,  after  being  of ' 
age,  and  purchasing  lands  in  fee  simple,  dies  intestate, 
without  issue,  or  brothers  or  sisters,  or  tlie  issue  of  such, 
and  then  the  lands  descend  to  his  father,  who  enters  into 
possession,  and  ^es  sdsed,  intestate,  without  issue,  or  bro- 
ther or  sister,  or  the  issue  of  such.  The  mischief  imagin- 
ed is,  that,  according  to  my  construction  of  that  section, 
the  lands  would  not  descend  to  the  grandfather  of  tiie  first 
purchaser  5 — which  is  admitted.  The  answer  is,  that,  if  it 
is  a  mischief  that  lands  should  not  descend  to  an  old  man^ 
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Mat,  1819.  who  Can  neither  use  or  enjoy  tliem,  it  would  have  been 
strange  if  an  antideluvian  Legislatui*e,  when  the  mischief 
was  likely  to  have  happened,  had  not  provided  against  it ; 
but  with  usy  short  sighted  and  shortlived  mortals,  it  is  not 
surprising  that  it  should  be  a  casus  omissus.  All  that  can 
be  said  about  it,  is,  that  the  Legislature  has  not  been  quite 
so  circumspect  as  Holy  Mother  Church  was,  when  she 
issued  her  prohibition  against  a  man  marrying  his-  grand- 
mother. 

His  second  case  admits  of  the  same  answer. 

His  third  case  is,  ^*  Let  a  widow  inherit  her  husband's 
lands." — ^Answer.  When  did^  or  can,  a  widow  inherith&r 
husbaild's  lands  ? 

His  fourth  and  last  case  is,  **  Let  an  uncle  inherit  from 
^<  his  nephew  his  jpurchased  land." — ^He  does  not  state  in 
the  exclusion  of  what  parent  the  mischief  consists.  If  it 
is  in  the  exclusion  of  the  first  purchaser's  father,  it  can  in 
no  eVent  happen*  For,  if  the  uncle  entered,  then  the  father 
would  inherit  as  heir  to  the  uncle.  Lit.  $  3.  If  the  uncle 
did  not  enter,  tlien  the  father  would  inherit  as  heir  to  hi» 
son,  according  to  my  construction  of  this  section.  If  tlie 
gentleman  means  the  father  of  the  uncle  and  grandfather 
of  the  first  purchaser,  he  is  only  ringing  the  changes  on  his 
first  case. 

I  will  not  trouble  the  Court  any  further  on  ttds  head, 
because  I  trust  that,  in  my  former  argument,  I  succeeded 
in  shewing  that  neither  justice  nor  law  required,  or  would 
permit,  that  lands  which  descended  from  one  parent  to  the 
person  dying  last  seised,  should  be  taken  from  the  family 
of  that  parent,  and  given  to  the  other  parent  and  his  or 
her  family:  and  because  the  Defendant's  other  counsel 
seem  to  abandon  this,  and  place  their  chief  reliance  on 
what  they  call  their  "  main  defence." 

II.  The  title  which  tliey  set  up  under  (he  sister  of  the  mor 
temal  half  blood  to  John  Swann)  tlie  father  of  S,  J.  Swaitn, 
the  person  dying  last  seised.  - 
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Whoever  will  take  the  trouble  of  looking  at  the  Vir-  ^^t,  1819. 
^inia  law  of  descents,  (Rev.  Code,  177,  and  seq.)  will  see 
that  there  exists  no  sort  of  analogy  between  it  and  our  act 
of  Assembly. .  It  does,  however,  make  a  difference  be- 
tween cases  of  descent  and  purchase,  and  betwien  bloods 
and  stocks,  and  in  no  instance  puts  the  half  blood  on  an 
equal  footing  with  the  whole  blood ;  and  it  also  expressly 
enacts,  that  **  in  making  title  by  descent,  it  shall  be  no* 
*^  bar  to  a  party  that  any  ancestor,  through  whom  he  de- 
^^  rives  his  descent  from  the  intestate,  is,  or  hath  been,  an 
^'  alien." 

The  gentleman  who  argues  by  consent  says,  that  the 
proviso  in  section  3,  of  the  act  of  April,  1784,  has  ^*  the 
^*  most  correct  and  accurate  meaning.  It  repels  the  bro* 
^^  thers  and  sisters  of  the  half  blood  of  the  parent,  on  the 
^^  part  of  whom  the  inheritance  did  not  descend,  in  one 
"^^  particular  case  only :  when  there  are  brothers  and  sis- 
**  ters  of  the  half  blood  of  both  parents."  Then,  accord- 
ing to  him,  if  lands  descended  from  the  father  to  A,  and 
he  dies  intestate  and  without  issue,  leaving  a  brother  of 
the  paternal  half  blood,  and  a  brother  of  the  maternal  half 
blood,  the  brother  of  the  maternal  half  blood  would  be 
repelled  from  the  inheritance ;  but  if  A  had  left  a  brother 
of  the  whole  blood,  and  a  brother  of  the  maternal  half 
blood,  the  f  rater  uterinus  would  not  be  repefled  from  the 
inheritance ;  which  seems  somewhat  odd,  and  induces  me 
to  put  a  v«7  probable  case :  Suppose  A  had  left  a  bro- 
ther of  the  whole  blood,  a  brother  of  the  paternal  half 
blood,  and  a  brother  of  the  maternal  half  blood,  who  then 
should  have  the  inheritance  ?  All  the  three  brothers  can- 
not take ;  for,  by  the  express  words  of  the  proviso,  the 
brother  oi  the  pfKtemal  half  blood  excludes  the  brother  of 
the  maternal  half  blood.  The  brother  of  the  whole  blood 
and  the  brother  of  the  paternal  half  blood  cannot  take  in 
exclusion  of  the  brother  of  the  maternal  half  blood,  if  he 
is  right,  for  he  says,  that  all  brothers  are  on  an  equal 
footing,  exc^t  brothers  of  tlie  paternal  half  Mood,  and 

Aaa 
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Mat,  1819.  brothers  of  the  maternal  half  blood ;  and,  therefore,  bro- 
thers of  tlie  whole  blood  and  brothers  of  the  maternal  half 
blood  are  on  an  equal  footing;  and  if  the  brother  of  the 
whole  blood  takes,  so  must  the  brother  of  4;he  maternal 
half  blood.  The  brother  of  the  paternal  half  blood  cannot 
take  alone ;  for  every  one,  I  believe,  agrees  that  ttie  bro- 
ther of  the  whole  blood  is  equally  entitled  with  him.  Here 
is  a  dilemma  much  worse  than  that  of  tlie  man  who  had  a 
fox,  a  goose,  and  a  peck  of  corn,  to  transport  across  a  ri- 
ver, and  I  leavo  the  gentleman  to  solve  it. 

I  view  this  proviso  as  Lord  Renyon  did  a  clause  simi- 
larly situated :  *^  That  the  anxiety  of  some  members  of 
^^  the  house  induced  them  to  insert  it  after  the  act  was 
<^  first  drawn ;  but  I  think  the  words  of  the  enacting  clause 
^  could  nevep  have  been  eiEtended  to  the  case  mentioned 
**  in  the  proviso,  if  it  had  not  been  excepted.'* — 4  Term 
Rep.  79^.  To  which  case  I  solicit  the  particular  attention 
of  the  Court,  as  it  hath  been  cited  by  the  Defendant's 
counsel,  and  Is  now  relied  on  by  me. 

AH  that  this  gentleman  hath  said  about  the  repealing 
clause  is  arguing  in  a  circle ;  and  returns  the  question 
again  of.  Whether  the  two  rules  of  the  common  law  con- 
tended for  are  within  the  purview^  or  enacting  part,  of  the 
act? 

I  now  leave  that  gentleman  to  praise,  with  Cicero,  na- 
tural law,  or  bewail,  aUmCf  the  stubbornness  of  the  ancient 
Barons,  who  would  not,  for  the  canon  or  civil  law,  ex- 
change the  common  law,  which  is  "  the  object  of  my  con- 
"  stancy,'*  for  two  reasons :  1st.  Because  it  has  secured 
the  liberties  of  our  ancestors  longer  than  those  of  any 
other  civilized  people  ever  were  secured ;  and,  therefore, 
I  believe  it  to  be  better  calculated  than  any  other  system 
of  law  ever  was,  or  prohably  ever  will  be,  to  preserve 
those  of  ourselves  and  our  posterity ;  and  2dly.  For  ano- 
ther trifling  reason — because  it  is  the  law  of  the  land. 

It  is  hardly  necessary  to  say  tliat  I  never  have  believed 
myself,  nor  vainly  wished  to  impress  a  belief  upon  othersji 
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fliat  the  preamble  was  the  only  depository  of  legislative  ^^^^^»  i^^^- 

will.    All  I  have  contended  for  was,  that  the  preamble 

was  one  mean  of  finding  out  the  intention  of  the  Legisia* 

ture :  that  it  was  "  a  key  to  open  the  minds  of  the  makers 

"  of  the  statute  and  the  mischiefs  tliey  intended  to  re- 

*'  dress." 

If  the  ioicX  exclusion  of  the  half  blood  Tcsultcd  from  any 
principles  of  the  feudal  law,  it  was  not  from  eitlier  of  the 
canons  of  descent  now  contended  for-  It  is  not  in  con- 
formity with  the  canon  giving  the  inheritaifcc  to  the  blood 
of  the  first  purchaser  5  for,  suppose  that  the  promises  now 
in  question  had  descended  to  S.  J.  Swann  from  hLs  pater- 
nal grandfather,  and  that  John  Swann,  the  father  of  S.  J. 
Swann,  had  left  brothers  or  sisters  of  the  paternal  half 
bloody  and  1)rothers  or  sisters  of  the  maternal  half  blood* 
both  now  alive,  (and  he  has  left  a  sister, of  the  maternal 
half  blood,  whose  claim  we  arc  now  disputing,)  that  half 
blood  on  the  part  of  the  father  of  John  Swann,  being  the 
children  of  the  paternal  grandfather  of  S.  J,  Swann,  and 
his  nearest  relations  of  the  blood  of  the  first  purchaser^ 
would,  by  the  canon  securing  tlic  inheritance  to  tlie  blood 
of  the  first  purchaser,  now  take ;  but,  by  the  canon  ex- 
cluding the  half  blood,  they  never  could :  the  lialf  blood 
on  the  part  of  the  mother  of  John  Swann  (i.  e.  the  present 
Defendant)  would  be  equally  excluded  by  each  of  these 
canons.  Nor  is  it  in  conformity  with  tlic  canon  giving  a 
preference  to  male  stocks ;  for  suppose  that  John  Swann 
had  been  the  purchasing  ancestor,  and  died,  leaving  a  bro- 
ther or  sister  of  the  paternal  half  blood,  and  a  brother  or 
sister  of  the  maternal  half  blood,  both  now  alive,  by  the 
canon  giving  a  preference  to  the  male  stocks,  his  brother 
or  sister  of  the  paternal  half  blood  would  now  be  entitled ; 
but,  by-  that  excluding  the  half  blood,  they  would  not :  the 
maternal  half  blood  (i.  t*  the  present  Defendant)  would  be 
excluded  by  the  first  canon  as  long  as  there  was  any  heir, 
however  remote,  on  the  pai't  of  John  Swann's  father,  and 
by  the  latter  canon  altogether.    So  that  generally,  if  not 
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Mat,  1819.  always,  when  the  canon  excluding  the  half  blood  has  any 
operation^  it  is  to  exclude  a  person  who  would  be  entitled 
to  the  inheritance  by  one  or  otlier  of  the  canons  now  con* 
tended  for.  Therefore,  tlie  expression  .of  the  Legislature^ 
that  the  exclusion  of  the  half  blood  fix)m  the  inheritance  is 
**  founded  on  principles  of  the  feudal  system  wliich  can 
**  never  apply  to  this  State,"  does  not  at  all  militate 
against  the  existence  of  the  two  canons  now  contended  for; 
because  it  is  not  founded  on  them.  Whether  this  rule  of 
the  common  law  was  founded  on  any  other  principles  of 
the  feudal  system,  or  was  only  meant  to  discourage  second 
marriages  and  to  promote  escheats,  it  is  not  my  province 
to  determine,  nor  is  it  necessary  now  to  inquire*  It  does 
not  seem  to  have  been  fully  established  in  Fortescue's 
time,  (about  1450,)  when  the  vigor  of  the  feudal  system 
had  much  declined,  and  which  was  very  long  after  the 
canons  now  contended  for  had  been  in  full  force. 

The  seventh  section  of  the  act  of  April,  1784,  cannot^ 
as  the  Defendant's  counsel  contend,  be  considered  as  an 
exception  from  the  third :  they  both  constitute  parts  of  one 
entire  and  uniform  system — ^the  third  section  regulating 
the  descent  among  blathers  and  sisters,  and  their  issue, 
and  tiie  seventh  among  more  remote  collaterals.  And  it 
did,  and  still  does,  appear  to  me,  that  as  the  Legislature 
has  expressly,  in  the  seventh  section,  given  a  preference  to 
the  heirs  on  the  part  of  the  father,  it  might  fairly  be  infer-* 
red  that  it  was  intended  to  do  so  in  the  tliird  section ;  the 
more  especially,  as  it  is  explicitly  declared  in  the  fourtit 
section,  that  the  same  rules  of  descent  shall  be  observed  in 
the  cases  provided  for  in  the  third  section  as  in  the  cases 
provided  for  in  tiie  seventh;  and  as  the  Legislature,  in  its 
then  next  session,  (Ird.  Rev.  5^9,)  emphatically  declares, 
that  a  preference  had  been  given  to  tiie  paternal  line  in 
every  case  except  the  one  there  specified,  and  then  proceeds 
and  enacts  that  the  same  line  should  have  the  preference 
in  that  case  also.  But  the  Defendant's  counsel,  with  what 
propriety,  or  for  what  purposes^  I  am  unable  to  perceive. 
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sometimes  caU  their  client  "  licii'  on  tlic  part  of  the  fa-  Wat,  1819, 
"  thcr."  Surely  tlic  same  law  and  the  same  reasons 
whicli  give  the  inlieritance  to  the  father's  relations  in  pre- 
ference to  the  mother's,  gives  it  also  to  the  grandfatlier's 
i^elations  (the  Plaintifis)  in  preference  to  tlie  grandmo- 
ther's (the  Defendant.) 

**  The  gi*oundwork  of  tlie  Plaintiff's  argument,"  says 
the  Defendant's  counsel,  "  is  tliLs — ^I'he  words  in  the  3d 
**  section  *  the  lands  shall  descend  to  and  be  equally  divi- 
«  ded  between  all  the  brothers,  and,  for  want  of  bi*others, 
*'  all  tJie  sisters  of  the  intestate,  as  well  tliose  of  the  half 
^  blood  as  tliose  of  the  whole  blood,'  must  be  confmed  in 
**  their  construction  to  such  brother's  and  sisters  as  are  of 
"  tJie  blood  entitled  to  the  inheritance  by  the  rule  fnilesj  of 
"  the  common  law*** — Be  tliis  admitted,  and  what  follows  ? 
^*  It  follows  then,  says  the  Plaintiff's  counsel,  that  the 
"  brothers  and  sisters  and  the  most  remote  collaterals  on 
**  the  part  of  the  fatiier,  shall  be  preferred  to  the  brothers 
**  and  sisters  on  the  part  of  the  mother  ;  for  it  is  a  rule  of 
**  the  common  law  (2  BL  Com.  234,)  that  in  collateral 
'<  inhmtances,  the  male  stocks  shall  be  preferred  to  the 
^<  female,  that  is,  kindred  derived  from  tlie  blood  of  the 
**  male  ancestors,  however  remote,  shall  be  admitted  befoi-o 
*•  those  from  the  blood  of  the  female,  however  near  :  This 
"  conclusion,  it  might  be  observed,  does  not  follow  veiy 
**  logically  from  the  premises — Indeed,  the  very  opposite' 
**  conclusion  might  be  drawn  with  a  much  greater  appear- 
"  ance  of  correct  argumentation*  The  act  declares,  that 
**  brothers  of  every  description  shall  come  in  equally, 
"  provided  only,  that  they  be  of  the  blood  entitled  by  com- 
^  mon  law  to  the  inlieritance,— Now,  by  the  common  law, 
'*  tliose  on  the  side  of  tiie  mother  ai'e,  in  new  purchased 
^  estates,  of  a  blood  entitled  to  tite  inheritance. — ^Therefore, 
**  in  new  purchased  estates,  tl»ey  shall  be  admitted  ecpially 
*«  with  all  others."  It  is  admitted,  that  in  this  ostcnta- 
lions  display  of  correct  argumentation  and  logical  superi- 
iMTlty,  the  conclusion  may  perbftps  follow  regulai'Iy  enough 
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Mat,  1819.  fi^m  the  premises  ;  but  it  is  contended,  that  a  fallacy  is 
contained  in  the  pi-emises,  where  it  is  supposed  tliat  '<  by 
*^  the  common  law,  those  on  the  side  of  the  mother  are,  in 
'^  new  purchased  estates,  of  a  blood  entitled  to  the  inheri- 
^'  tance,"  notwithstanding  ttiere  are  heirs  on  the  part  of 
the  father  in  existence.  The  syllogism,  however,  attribu- 
ted to  tiie  Plaintiff's  counsel,  is  in  fact,  constructed  by  the 
Defendant's,  and  he  may  assume  over  it  the  authority  of 
a  Roman  father,  and  treat  it  as  he  pleases*  In  the  argu- 
ment for  the  Plaintiff,  it  was  taken  for  granted,  that  the 
common  law  gave  to  all  the  heirs  of  the  blood  of  tlie  father 
a  preference  over  all  the  heirs  of  the  blood  of  the  mother : 
it  was  then  endeavored  to  be  shewn,  that  the  act  of  As- 
sembly had  not  altered  this  rule  of  the  common  law  ;  and 
therefore  the  conclusion  was  plain,  that  all  the  heirs  of 
the  blood  of  the  fatlier  still  had  a  preference  over  all  the^ 
heirs  of  the  blood  of  the  mother. 

It  now  becomes  necessary  to  attempt  the  proof  of  what 
was  formerly  taken  for  granted;  for  the  Defendant's 
counsel  say, — ^'  There  is  no  rule  of  the  common  law 
'^  which,  the  disability  of  the  half  blood  being  removed, 
**  would  give  to  brothers  or  sisters,  or  to  more  remote 
**  collaterals  on  the  side  of  the  father,  a  preference  over 
'^  brothers  and  sisters  on  the  part  of  the  mother." 

It  may  be  premised,  that  whatever  tends  to  shew  that 
the  brother  or  sister  of  the  maternal  half  blood  must, 
although  the  disability  of  half  blood  were  removed,  be 
excluded  from  the  inheritance  where  the  lands  descended 
on  tlie  part  of  the  father  to  the  person  last  seised,  tends 
equally  to  show  that  they  must  be  postponed  in  the  inhe- 
ritance of  lands  newly  purchased;  for,  in  the  former  case, 
their  absolute  exclusion  is  not  a  more  positive  rule  of  law 
than  their  postponement,  as  long  as  there  is  any  heir  on 
the  part  of  the  fatiier,  is  in  the  latter. 

The  total  exclusion,  for  several  centuries  last  past,  of 
the  half  blood  on  the  side  of  both  parents  from  all  inheri- 
tances^ in  fee  simple^  may  seem  at  first  view^  to  forbid  the 
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hope  of  arriving  at  any  certain  conclusion  in  this  investi-  M^^j  1819. 
gation  ^  but  I  trust,  that  principles  and  authorities  will  be 
found  sufficient  to  support  my  position* 

Every  writer  on  Feuds  proves^  and  the  Defendant's 
counsel  admit,  that  the  gi*eat  object  of  the  common  law 
was  *^  to  keep  the  estate  of  the  propositus  as  nearly  as 
''  possible  in  the  line  of  the  purchasing  ancestor/'     On 
this  principle  was  founded  the  canon  admitting  among  col- 
lateral relations,  only  those  who  were  of  the  blood  of  the 
first  purchaser,  and  excluding  from  the  inheritance  uncles 
and  aunts   who  had  none  of  the  purchasing  ancestor's 
blood  in  their  veins  :  and  surely  for  the  same  reason,  bro- 
thers and  sisters  who  had  none  of  the  purchasing  ances- 
tor's blood  in  their  veins,  must  be  excluded  also  ;  for  tlie 
estate  would  be  carried  from  the  favoured  line  as  much  by 
the  one  succession  as  ttie  other :  if  such  brothers  and  sis- 
ters were  admitted,  and  such  uncles  and  aunts  excluded, 
the  law  would  not  be  a  uniform  system  founded  in  reason, 
but  a  set  of  ai'bitrary  rules  neither  reducible  to,  nor  sup- 
ported by  principle. — When  tlie  line  of  the  purchasing 
ancestor  could  not  be  proved,  it  was  presumed  to  be  the 
line  of  any  male  ancestor,  so  far  as  to  give  that  a  prefer- 
ence over  the  line  of  any  female  ancestor. 

Blackstone,  in  his  7th  canon  (2  Bl.  Com  234,)  lays  it 
down,  that  '^  kindred  derived  from  the  blood  of  the  male 

« 

^  ancestors,  however  remote,  shall  be  admitted  before 
^  those  from  the  blood  of  the  female,  however  near,  unless 
^  where  the  lands  have,  in  fact,  descended  from  a  female.'' 
And  immediately  adds,  '^  thus  the  relations  on  the  father'» 
<^  side  are  admitted  in  infinitum,  before  those  on  the  mo- 
**  ther's  side  are  admitted  at  all ;  the  relations  of  the 
^  father's  father  before  those  of  the  mother's  mother." 
It  should  seem,  that  whoever  disputes  the  application  of 
tlds  authority  to  the  present  case  must  maintain,  either 
that  the  father  and  mother  are  not  ancestors  ;  or,  that  a 
brother  who  is  the  son  of  the  mother^  but  not  of  the  father. ««« 
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Mat«  1819.  is  a  relation  on  the  fathei*'s  side,  or  of  the  blood  of  the 
fathei'. 

Littleton^  §  4,  (Co.  Lit.  12)  says,  ^*  And  in  case  where 
<^  the  son  purchasetli  land  in  (ce  simple,  and  dies  without 
^<  issue,  they  of  his  blood  of  his  father's  side  shall  inherit 
**  as  heirs  to  him,  before  any  of  the  blood  of  the  mother's 
<<  side  :  but  if  he  hath  no  heir  on  the  part  of  his  father, 
'  **  tlien  the  lands  shall  descend  to  the  heirs  on  the  part  of 
<*  the  mother." — He  afterwards,  in  §  6,  lays  down  tiie  rule 
excluding  the  brothers  of  the  half  blood  ;  so  that  even  if 
the  argument  on  behalf  of  the  Defendant  as  to  Blackstone^s 
authority  has  any  force,  it  does  not  apply  to  Littleton's. 

Gilbert,  in  Ids  Law  of  Tenures^  p.  13,  (\yatkin's  edit.) 
says,  **  The  succession  was  established  to  the  descendants 
**  of  the  same  stock  in,  it^nitum,  but  could  not  go  to  any 
*^  other  relations  but  to  sucli  as  wei^  descendants  of  the 
^^  stock  to  whom  the  donation  was  given." 

Whoever  claims  as  heir  by  descent,  must  shew  Idmself 
of  the  blood  of  tlic  fii*st  purcliaser.  Finch  117.  Haloes 
Hist  C.  L.  239.     2  Wils.  29. 

**  Wherever  the  question  is  between  Uiose  of  tibe  pater- 
^^  nal  and  those  of  the  maternal  line,  the  law  always,  gives 
^  tlie  pi-eference  to  the  former,"  per  Willes,  J.  Doug.  778. 

Many  similar  authorities  might  be  added* 

A  gift  in  tail  is  to  a  man  and  the  Iieirs  of  his  body,  and 
tliere  luilf  blood  never  was  considered  as  a  disability ;  yet 
when  one  of  the  issue  tenant  in  tail  in  possession  dies^  his 
bi*other  of  the  half  blood  on  the  part  of  the  first  donee  in 
tail  may  inherit,  but  the  brother  of  the  half  blood  which  U 
not  of  the  first  donee  in  tail  cannot,  not  because  he  is  only 
of  tlie  lialf  blood,  but  because  the  half  blood  which  he  is  of 
is  not  the  inlieritable  blood,  or  of  that  line  in  which  the 
heir  is  to  be  sougfit  for.  A  gift  in  fee  simple  is  to  a  man 
and  his  lieira  for  ever,  and  when  tenant  in  fee  simple  dies 
in  possession  of  lands,  his  heir  is  to  be  sought  for  in  the 
line  of  the  first  purchaser,  if  they  came  to  him  by  descent, 
or  in  the  paternal  line,  if  they  were  newly  purchased.    In 
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both  cases  the  inheritable  quality  is  created  by  the  word  Mat,  1819. 
Iieirs,  and  in  both  cases  the  heir  is  to  be  sought  for  in  a 
particular  line ;  and  if  the  brothers  and  sisters  of  the  half 
blood,  not  of  that  line,  are  excluded  from  the  inheritance 
of  estates  tail  where  half  blood  occasions  no  disability, 
why  should  they  not  be  excluded  from,  or  posti)oned,  in 
the  inhentance  of  fee  simple  estates,  althoug-h  the  disability 
of  half  blood  were  removed.  Tlie  person  who  claims  as 
heir  must,  in  both  cases,  be  of  the  blood  of  the  actual  or 
supposed  first  purchaser,  "  for  without  blood  none  can  in- 
herit''    3  Co.  41. 

The  inheritance  of  the  crown  of  England  was  not,  by 
any  special  law  or  constitution,  limited  to  the  family  of  Wil- 
liam I.  but  he  acquired  an  estate  in  fee  simple  in  it  by  con- 
quest :  the  half  blood  of  that  line  often  inherited  without 
doubt  or  dispute  :  but  no  one  ever  conceived  that  the  half 
blood  not  of  that  line  could  inherit : — The  Black  Prince 
married  a  widow  who  had  had  several  children  by  her  first 
husband.  Sir  Thomas  Holland,  and  tliey  after  tlie  d(»ath  of 
their  half  brother  Richard  II.  who  was  the  only  child  of  tlie 
Black  Prince,  and  died  without  issue,  would  have  been 
clearly  entitled  to  the  crown,  if  the  a6ser:tion  of  the  De- 
fendant's counsel  is  correct ;  yet  neither  they  themselves 
nor  any  one  else  ever  dreamed  of  tlieir  having  any  preten- 
sions, altliough  they  are  often  mentioned  (under  tlie  titles 
of  Earl  of  Kent  and  Dukes  of  Surry  and  Exeter)  in  the 
history  of  the  civil  wars  which  soon  followed  between  the 
rival  families  of  York  and  Lancaster,  and  which  attracted 
the  attention  of  -all  men  to  tlie  law  of  succession,  it  is 
highly  probable  that  this  admission  of  the  one  half  blood, 
and  exclusion  of  the  other,  was  in  conformity  with  the  ge- 
neral law  of  inheritance  of  that  day  ;  for,  in  all  disputes 
i*elative  to  th^  right  of  succession,  kingdoms,  fiefs,  and  all 
other  indivisible  inheritances,  were  considered  as  governed 
by  the  same  law,  not  only  in  England^  but  all  over  Eu- 
rope.   Hume's  Hist.  vol.  2,  258* 
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Mat,  1819.  By  thc  custom  of  Normandy,  half  blood  was  not  a  disa- 
bility ;  but  the  half  btood  oti  the  part  of  the  first  purchaser 
was  in  due  order  entitled  to  thc  inheritaAce :  (he  other 
half  blood  was  utterly  excluded.  2  BL  Cora.  2S2.  ^hen 
the  pit^sent  system  of  law  was  fully  established,  ?f  not  first 
introduced,  into  England,  their  King,  their  Parliament, 
their  Nobles,  their  Judges,  and  theiif'  Lawyers,  were  aH 
Normans,  and  no  doubt  establislied  this  Normart  law.  If 
afterwards  the  rule  totally  excluding  tlife  half  blood  was 
introduced,  abolish  this  last  rule  and  the  former  one  is 
i-evived  ;  in  the  same  manner  as  when  a  statute  altering  or 
repealing  a  former  statute  is  itself  respealed,  the  former 
statute  is  thereby  revived. 

But  thc  Defendant's  counsel  strenuously  insist,  that  the 
descent  from  brother  to  brother  is  Bii^ct  and  immediaite^ 
without  any  regard  to  the  blood  of  tiie  common  ancestor  : 
and  in  support  of  this  position,  they  have  cited  Lc^d  Hak'^s 
argument  in  the  case  of  Collingwood  r.  Pace  as  co^iclusive. 
Let  us  examine  this  doctinne. 

That  this  was  not  considered  to  be  law  ih  Lord  Coke's 
titne  is  clear  ^  for  in  his  Commentary  upion  Littleton,  p.  8. 
a.  he  says — ^<  If  an  alien  cometh  into  England,  and  hath 
**  issue  two  sons,  those  two  sons  are  indigetwt,  subjects 
"  born,  because  they  are  bom  within  the  realm.  And  yet 
<'  if  one  of  them  purchase  lands  in  fee,  and  dycth  without 
*^  issue,  his  brother  shall  not  be  bis  heir,  for  there  nevei' 
**  was  any  inheritable  blood  between  the  father  and  them  j 
*^  and  where  the  sons  by  no  possibility  can  be  heirs  to  the 
**  father,  the  one  of  them  shall  not  be  heir  to  the  other.'* 
And  again,  "  Some  liave  holden  that  if  a  man,  aftet  he  be 
"  attainted  of  treason  or  felony,  have  issue  two  sons,  that 
**  one  of  them  cannot  be  heir  to  the  other,  because  they 
'*  could  not  be  heir  to  the  fathet,  for  they  licver  had  any 
"  inheritable  blood  in  tliem.'* 

In  Hobby's  case,  which  Lord  Cdfce  cites  fof  flie  la^t 
point,  and  which  was  determined  in  the  Exchequer  in  the 
41st  of  Eliz.  one  attainted  had  issue  a  son  and  a'claughter^ 
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xUe  son  pi^rchased  lands  in  fee  simple  and  died,  and  the  ^i^^*  ^819. 

question  was^  ,\ylietkei*  the  dauj;hter  should  be  his  heir  ?   It 

was  detei:nuiied>  contrary  to  some  ancient  dictaf  that  she 

should^  not  however  as  heir  .ou  the  part  of  tlie  fatlier  M'hose 

blood  was  .coiTupted,  nor  inerely  as  sistcr>  but  as  heir  on 

tlie  part  of  the  motlier,  who  was  entitled  to  the  inheritance. 

of  these  newly  pui*chased  lands  in  default  of  heirs  on  tiie 

paii;  of  ilie  father.    This,  Lord  Hale  himself  say s,  was  the 

prindpal  reason  for  the  decision,  Co,  Lit.  12  a.  n.  r.^  In 

that  very  case,  a^  Rolle  cites  it,  2  Rollers  Rep.  93,  it  was 

agreed,  that  the  denizen  sons  of  an  alien  could  not  inherit 

to  one  another.     Yet  the  Defendant's  counsel  say — "  The 

**  most  cproplc^  impediment  in  a  fatlier  or  motiicr,  or 

<^  both,  such  as  an  attainder  or  alienage  preventing  the 

^^  transmission  of  any  inlieritable  blood  from  either,  will 

**  not  prevent  or  affect  at  all  the  descent  fi'om  one  son  to 

*'  another.'*  % 

Come^u8  Godfrey^  an  alien,  having  issue  Daniel,  born  in 
Flanders,  came  intp  England,  was  made  a  denizen,  had 
issue  Cornelius,  .find  thon  died.  Daniel  (3  Jac.  I.)  was 
naturfilized  by  act  of  I*arliamcnt,  purchased  copy  hold 
lands  of  .inb^iiitaiice,  and  then  died  without  issue.  The 
question  was,  whether  his  brother  Cornelius  should  be  his 
lieir  ?  Tbe  Court  at  fii-st  delivered  an  opinion  tliat  he  could 
not;  ^V for  although  he  claimed  not  from  his  father,  but 
<^  fi'om  his  brother,  yet  the  common  law  respects  the  foun- 
^' tain  from  which  tbpir  blood  flowed."  But  afterwards, 
at  another  day,  tlie  Judges  doubted, — ^^  because  if  the  act 
*^  of  Parliament  pade  him  .inheritable,  that  ought  to  i»akc 
*^  an,Qnd  of  the  question,"  and. ordered  the  counsel  to  argue 
upon  the  words  pf  the  act  of  Parliament,  which  was  done 
accordingly  :«rthe  Court  then  decided  that  the  brother 
should  inherit.  £  Rolle's  Rep.  92  and  seq.  That  tlieir 
•decision  .was, made  solely  on  the  wording  of  tlie  act  of  na- 
tur^iz^tipn,  apjH^rs  from  the  report  above  cited  ;  and  fur- 
ther, because  on  aifuture  day,  during  tlie  same  term,  (lb. 
1 13.)  the  counsel  opjiosed  to  the  claim'  of  tlie  brother,  moved 
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Mat,  1819.  tlie  cause  agaiii;  and,  insisting  that  the  act  (of  naturaliza- 
tion) (lid  not  enable  the  brother  to  inherit,  i^ras  proceeding 
to  argue  the  question,  when  he  was  interrupted  by  tlie 
Court,  who  said,  that  "  if  the  claim  of  the  brother,  who 
"  was  a  natural  born  subject,  was  overthrown,  the  claims 
"  of  uiany  others,  who  had  been  naturalized  by  the  same 
"  Parliament,  would  be  annulled."  In  Cro.  Jac.  539, 
where  the  same  case  is  reported,  it  is  said  "  that  the  doubt 
"  only  grew  upon  tliese  wprds,  because  it  is  enacted  (in 
^*  tlie  act  of  naturalization)  that  he  shall  be  heir  to  his  an- 
"  cestorSf  lineal  or  collatcralf  but  it  is  not  said  that  they 
••  shall  be  heirs  to  him." 

Several  observations  occur  on  this  case : — 1st.  That  the 
dortrinc  of  the  Defendant's  counsel,  that  the  descent  from 
brotiicr  to  brother  is  immediate,  without  any  relation  to 
the  bh)od  of  their  common  ancestor,  was  not  then  the  law: 
for  if  it  had,  this  case  pi*obably  never  would  have  been 
litigated,  the  brother  dying  seised,  being  naturalized  by 
act  of  Parliament,  and  the  one  claiming  as  heir  being  a 
natur<il  born  subject ;  or>  if  the  case  had  been  litigated,  it 
would  have  been  decided  on  that  principle  of  general  law, 
without  any  recui'rence  to  the  act  of  Parliament,  the  con- 
stiniction  of  which  was  considered  as  so  doubtful.  2ndly, 
Tlie  Couii;  expressly  says,  "  that  by  the  common  law  he 
*^  could  not  inherit ;  because  it  respected  the  fountain  from 
"  wliich  their  blood  flowed,"  u  e.  their  common  ancestor* 
And  Sdly,  The  reason  which  the  Court  gave  for  interrupt- 
ing the  counsel  opposing  his  brother's  claim  : — ^From  the 
moment  James  I.  of  England  and  YI.  of  Scotland,  united 
these  two  crowns  in  his  own  person,  it  w^as  a  great  object 
with  the  Coui't  to  unite  the  two  kingdoms  ;  but  that  was 
a  work  of  time  :  in  the  interim,  however,  many  acts  natu- 
ralizing Court  favourites  were  passed,  the  nobility  of  the 
two  countries  intermarried,  and  the  Judges,  who  held  their 
offices  during  the  pleasure  of  the  King,  and  were  noto- 
riously under  the  influence  of  tlie  Court,  strained,  or  per- 
haps perverted,  the  law  in  favor  of  aliens  :  which  last  was 
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One  of  the  complaints  in  the  House  of  Commons  in  the  3d  Mat,  1819. 
year  of  Charles  I.     Hume's  Hist.  vol.  VI.  p.  243. 

It  may  be  proper  to  observe,  tliat  the  disability  of  an 
alien  or  his  children,  correctly  speaking,  proceeds  not 
from  want  of  blood,  for  in  that  they  ai'e  not  defective,  but 
from  the  place  of  birth.  Cro.  Jac.  539,  or  propter  defectum 
suhjectioniSf  Co.  Lit.  8  a. 

The  short  statement  of  the  case  of  Collingw  ood  r.  Pace 
is,  the  naturalized  son  of  an  alien  Scot  claimed  as  heir  to 
his  naturalized  brother  tlie  Earl  of  Holdcrncss.  TIic 
cause  was  decided  about  the  time  that  our  charter  was 
granted  by  Charles  11,  and  concerning  it,  the  Judges  dif- 
fered in  opinion,  there  being  seven  for,  and  three  against 
the  Claimant ;  so  that  the  argument  of  Hale  can  only  bo 
considered  as  his  o\Ani  opinion,  and  not  as  the  opinion  of 
the  Court :  The  seven,  it  is  true,  concurred  in  giving 
judgment  in  favor  of  the  brother  ;  but  some  of  tliem  seem 
to  have  done  so  for  reasons  different  from  those  assigned 
by  Hale  ;  for  in  the  i*eport  of  that  case,  in  1  Lev.  59,  60, 
the  concluding  reason  attributed  to  the  Court  is — "  and 
*^  the  words  of  the  act  of  parliament,  which  say  he  shall  be 
**  inheritable  to  any  ancestor  lineal  or  collateral^  would  be  in 
**  vain,  if  he  being  descended  from  an  alien  father  could 
**  not  have  any  ancestor.'*  Thus  grounding  tlieir  decision 
on  the  words  of  the  act  of  i)aturalization,  as  thfe  Court 
had  done  in  the  case  of  Grodfi*ey  and  Dixon. 

As  the  opinion  of  Lord  Hale,  in  the  case  of  Collingwood 
and  Pace,  was  different  from  that  of  Lord  Coke — of  the 
Court  in  the  case  of  Godfrey  and  Dixon,  and  in  Hobby's 
case — of  some  of  his  brethren  in  that  very  cause, — and 
even  of  himself  at  another  time,  as  above  cited,  and  his 
reasons  for  that  opinion  were  assigned  by  him  merely  as 
an  individual  Judge,  I  trust  I  shall  not  be  thought  guilty 
of  very  great  presumption  in  examining  the  lorce  of  those 
reasons. 

"  1st."  Says  he,  "  in  point  of  pleading,  one  bmther 
"  shall  derive  himself  heir  to  another^  without  mentioning 
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Mat,  1819.  «  auj'  other  ancestor/* — Suppose  tbis  to  be  universally 
true,  as  the  DeHendanrs  counsel  would  have  us  believe,  it 
by  no  means  proves,  that  no  regard  is  had  to  the  blood  of 
the  common  ancestor,  for  the  Plaintiff  avers  himself  bro- 
ther and  Ae/r,  which  necessarily  implies  that  he  is  descen- 
ded from  the  same  father  and  mother  ;  and  it  could  an- 
swer no  pui-pose  to  allege  tliat  last  fact,  for  expressio 
coram  qncb  tacite  iiisunt  nihil  operatur,  and  therefore,  the 
Plaintiffis  not  bound  to  do  it,  for  Ux  nemintm  cogil  ad  vamu 
If  the  Plaintiffis  not  brother  of  the  whole  blood,  the  De- 
fendant ought  to  shew  it.  Plow.  77.  But  in  ti*uth,  it  is 
only  where  the  Plaintiff  is  brother,  or  descended  from  the 
brother  of  the  person  dying  last  seised,  that  the  Plaintiff 
derives  himself  heir  without  mentioning  any  other  ances- 
tor. Co.  Ent.  319,  SSI — which  are  counts  in  Formedon, 
where  it  cannot  be  pretended  tiiat  the  blood  of  the  common 
ancestor  is  immaterial.  But  in  cases,  like  the  one  now 
befoi^e  the  Court,  where  the  Claimant  is  neither  brothi^r^ 
nor  representative  of  a  brother  of  the  person  dying  last 
seised,  but  claims  as  a  more  distant  relation,  he  counts 
first  from  the  common  ancestor  down  to  the  person  dying 
last  seised,  and  then  from  himself  up  to  the  common  ances* 
lor,  without  stopping  short  at  one  of  his  own  ancestors^ 
and  averringi  that  he  was  brotlier  to  one  of  those  througli 
whom  the  estate  came  from  the  common  ancestor  to  the 
person  dying  last  seised.  Co.  Ent.  317.  So  that  if  any 
weight  is  to  be  allowed  to  the  mode  of  pleading  in  Forme- 
don,  it  must  be  against  tlie  Defendant. 

2dly,''  says  he,  *<  According  to  the  computation  of 
degrees  according  to  tlie  law^s  of  England,  brother  and 
"  bi*otbcr  make  one  degree,  and  the  brother  is  distant 
*'  from  Jhis  brother  and  sister  in  the  first  degree  of  consan- 
^^  guinity.^' — If  the  word  Jirst  is  not  cabalistical,  there  is 
no  force  in  tiiis  argument.  The  law  of  England  holdsj 
**  that  the  very  being  of  collateral  consanguinity  consists 
**  in  a  descent  from  one  and  the  same  common  ancestor." 
2  Bl.  Com.  205,  and  therefore  counts  from  the  common 
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ancestor,  as  the  source  of  tlieir  blood  |  and  it  seems  very  *^'at,  i819. 
extraordinary  to  cite  this  very  mode  of  computation  to 
prove  that  th^  law  of  England  has  no  regard  to  the  blood 
of  the  common  ancestor.  The  civil  law,  which  has  less 
reg£a*d  for  stocks  or  bloods,  counts  from  the  pro]iosilus. 
Whoever  will  take  the  trouble  of  looking  at  a  table  of 
descents,  will  immediately  see  that  the  succession  to  lands 
is  not  regulated  by  the  degree  of  consanguinity  of  the  Clai- 
mant, but  by  that  of  the  common  ancestor,  e.  g.  the  father*s 
great  grandson,  who  is  of  the  third  degree  of  consanguinity, 
succeeds  before  the  uncle,  who  is  of  the  second  ;  because 
the  father,  whom  he  represents,  is  of  the  first  degree  of 
consanguinity,  and  the  grandfather,  whom  tlie  uncle  repre- 
sents, is  of  the  seconds — Homer  himself  sometimes  nodded. 

**  Sdly,**  says  he,  "  the  descent  between  brotliers,  dif- 
"  fers  from  all  otiier  collateral  descents  whatsoever,  for 
^<  in  otiier  descents  collateral,  the  half  blood  doth  inherit, 
^^  bat  in  a  descent  between  brothers,  tlie  half  blood  doth 
**  impede  the  descent,"  &c. — ^If  he  here  means,  tliat  in  col- 
lateral descents  all  other  persons  having  one  half  the 
same  blood  with  the  person  dying  last  seised  (only  uncles 
and  atints)  are  in  due  order  permittecl  to  inherit,  he  is  cer- 
tainly correct ;  but  if  he  means,  that  in  all  other  collateral 
descents,  a  person  descended  fiH>m  only  one  common  an- 
cestor may  inherit,  I  apprehend  he  is  mistaken.  9,  Bl. 
Com.  £38,  and  Tab.  340.  The  total  exclusion  of  tho 
half  blood  is,  however,  an  anomalous  and  positive  rule, 
not  founded  upon,  or  consistent  with  the  general  princi- 
ples regulating  the  law  of  descents,  and  no  correct  argu- 
mentation can  be  drawn  from  it  either  way. 

Lord  Hale  adds  another  reason,  which,  although  the 
Defendant's  counsel  have  not  thought  it  worth  citing,  pro- 
bably had  great  weight  with  him.  **  The  law  of  Eng- 
**  land,'*  says  he,  "  hath  been  always  very  gentle  in  the 
**  construction  of  disability,  and  rather  contracted  than 
"  extended  it.**  1  Vent.  4£7.  **  And  surely,  if  ever  thei'C 
*^  wad  reason  for  a  gentle  construction,  it  concerns  us  to 
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Mat,  1819.  «  bc  guidcd  by  such  an  interpretation  since  the  union  of 
"  the  two  kingdomsy  by  which  many,  perchance,  very  con- 
**  sidei-able  and  noble  families  of  a  Scottish  exti'act,  may 
^*  be  concerned  in  tlie  consequence  of  litis  question,  both 
**  in  England  and  Ireland,  that  enjoy  their  inheritance  in 
**  peace."  lb,  428.  To  tliis  I  shall  only  subjoin  tlie  re- 
niai'ks  which  an  eminent  writer,  often  accused  of  partiality 
for  tlie  house  of  Stuart,  has  made  on  a  case  determined  a 
few  yeara  afterwards,  in  the  same  reign :  **  It  is  evident, 
*^  that  those  who  w^ould  a])ologize  for  the  measures  of  the 
*^  Court  must,  in  this  case,  found  their  ai*guments,  not  on 
**  law,  but  reasons  of  state.  The  Judges,  therefore,  who 
**  condemned  the  city,  are  inexcusable ;  since  the  sole  ob- 
**  ject  of  their  determinations  must  ever  be  the  pure  prin- 
*^  ciples  of  justice  and  equity.  But  the  office  of  Judge 
'^  was,  at  that  time,  held  during  pleasure;  and  it  was  im- 
**  ]>ossible  Uiat  any  cause,  where  the  Court  bent  its  force, 
'<  cojula  ever  be  carried  against  it.*'  Hume's  Hist,  of  Eng. 
vol.  8,  131. 

Lord  Hale  immediately  adds,  **  It  is  true,  the  bosom  or 
'^  foundation  of  tliis  consanguinity  is  in  the  father  and 
"  mother ;"  and  thci-efore,  when  he  afterwards  says  **  the 
**  father  is  not  such  a  medium  or  nexus  as  is  looked  upon 
**  by  law  as  the  means  deriving  a  descent  between  two 
**  biHithers,"  he  is  endeavoring  to  erect  an  edifice  without 
a  foundation — a  mere  castle  in  the  air — which  the  Defen- 
dant's counsel  now  wish  your  honors  to  tenant. 

Lord  Hale  seems  to  have  been  solely  anxious,  for  the 
sake  of  those  <*  very  considerable  and  noble  familie^s,"  to 
decide  against  any  objection  arising  fi*om  alienage  in  the 
parents ;  for  he  seems  to  admit  the  doctrine  laid  down  in 
Hobby's  cases,  that  the  after-born  sons  of  persons  attaint- 
ed cannot  succeed  to  one  another:  and,  in  hLs  answ^er  to 
the  second  objection  urged  against  the  claim  of  the  bro- 
tlier,  he  says,  "  It  is  true  that  tlieir  natural  blood  is  de- 
*<  rived  fi-om  their  parents,  and  as  it  is  that,  that  makes 
*^  them  brothers^  so  it  is  that  that  makes  them  the  same 
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**  blood ;  but  yet  the  civil  qualification  of  tlieir  blood,  Mat,  I819. 
**  which  makes  them  inheritable  one  to  the  other,  is  from 
'^  another  fountain,  (^z.)  tlie  law  of  the  land ;  and  tlie 
'^  law  finding  them  legitimate  and  utrinque  conjunctos  san- 
**  guine  parentali  naturalU  And  so  natural  brothers,  and 
**  finding  them  transplanted  into  tlie  civil  riglits  of  this 
*^  kingdom,  by  their  birth  here  or  naturalization,  which  is 
**  all  one,  doth  superinduce  and  close  the  natural  consan* 
**  guinity  with  a  civil  hereditary  quality  whereby  they 
<<  may  inherit  one  the  other*''  Thus  stating  them  in 
every  respect  entitled  to  the  inheritance,  except  that  their 
parents  were  aliens,  and  then  says  he,  tlie  law,  finding 
them  so,  doth  superinduce  and  close  the  natural  consan- 
guinity by  a  civil  hereditary  quality,  whereby  they  may 
inherit  one  the  other.  Suppose  he  had  been  asked,  if 
the  Legislature  sliould  remove  the  disability  of  half  blood, 
could  tlie  /rater  uterinus  inherit  lands  descended  from  the 
father  ?  He  probably  would  have  answered, — "  No  :  he 
'<  has  not  the  natural  consanguinity  on  which  the  law 
<'  could  superinduce  a  hereditary  quality."  Or  it  Ifnist 
have  shewn  the  glaring  deformity  of  his  doctrine,  that  a 
brother  not  of  the  blood  of  tiie  purchasing  ancestor  shoukjl 
inherit,  but  no  otlier  relation  not  of  that  blood  should. 

It  might  further  be  replied  to  this  case,  that  the  question 
before  the  Court  is  not  concerning  the  descent  from  the 
person  dying  last  seised  to  his  brother  or  sister,  but  to  a 
more  distant  relation. 

I  cannot  help  here  expressing  a  wish  that  those  who  are  so 
anxious  that  our  Judiciary  were  dependant  on  the  Legis- 
lature were  informed,  or  would  consider,  how  other  Judi- 
ciaries have  acted  when  tiiey  were  in  a  dependant  situation. 

But  if  the  Defendant's  counsel  had  even  succeeded  in 
establishing  their  position — ^*  That  there  is  no  rule  of  the 
^^  common  law  which,  the  disability  of  the  half  blood  being 
'^  removed,  would  give  to  brothers  and  sisters,  or  to  more 
^*  remote  collaterals  on  the  side  of  the  father,  a  preference 
<'  over  brothers  and  sisters  on  the  part  of  the  motlier,"  it 

Ccc 
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Mat,  1819.  ought  not  in  the  least  to  influence  the  decision  of  this 
cause,  for  the  Legislature,  by  the  act  of  April,  1784,  in 
my  opinion,  has  clearly  established  such  a  preference. 

In  section  4  of  that  act,  the  Legislature  has  declared 
that  the  same  rules  of  descent  shall  be  observed  in  the 
cases  of  descents  to  brothers  and  sisters,  or  tiieir  children, 
as  in  cases  of  descent  to  collaterals,  further  removed,  than 
the  children  of  brotliers  and  sisters. 

And  in  section  7,  of  the  same  act,  the  Legislature  has 
declared,  that  in  cases  where  the  lands  have  been  actually 
purchased,  or  otherwise  acquired,  by  the  person  dying 
last  seised,  and  the  descent  must  be  to  collaterals  further 
removed  than  the  children  of  brothers  and  sisters,  the  in- 
heritance shall  vest  in  the  heirs  of  such  intestate  on  the 
part  of  the  father,  and  for  want  of  heirs  on  the  part  of  the 
fatiier,  then  (and  not  till  then)  in  the  heirs  of  such  intes- 
tate on  the  part  of  the  mother. 

Therefore,  in  cases  where  the  lands  have  been  actually 
purchased,  or  otherwise  acquired,  by  the  person  dying 
last  seised,  and  the  descent  must  be  to  brothers  and  sisters 
or  their  childi*en,  the  inheritance  shall  vest  in  the  heirs  of 
such  intestate  on  the  part  of  the  father,  and  for  want  of 
heirs  on  the  part  of  the  father,  then  (and  not  till  then)  in 
the  heirs  of  such  intestate  on  the  part  of  the  mother* 

Whether  this  argument  is,  or  is  not,  in  what,  in  tho 
wrangling  language  of  schools,  would  be  odled  '^  apprbved 
<*  form,'^  1  care  not :  if  it  has  substance,  and  is  intelligi- 
ble, it  will  answer  my  purpose. 

To  their  argument  on  the  act  of  1795,  it  is  deemed  un- 
necessary to  offer  any  other  answer  than  barely  to  refer  to 
the  argument  formerly  delivered  on  behalf  of  the  Lessors 
of  the  Plaintiff.  It  is  believed  to  be  impossible  to  raise  a 
doubt  on  the  construction  of  that  act,  as  long  as  words 
retain  their  present  meaning. 

Upon  the  whole,  it  is  respectfully  submitted  to  the 
Court,  that  the  Lessors  of  the  Plaintiff  ought  to  recover  ; 
because^  on  the  death  of  Samuel  Johnston  Swann,  to  whom 


Shcpuixl. 
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the  premises  in  question  descended,  fi*om  his  father  John  ^>at,  1819. 
Swstnn,  the  mother  of  the  said  Samuel  was  not  entitled  to  j^^^ 
a  life  estate  or  the  inheritance,  but  the  heir  is  to  be  imme- 
diately sought  for  in  the  line  of  his  said  father ;  and  be- 
cause, the  said  John  Swann  leaving  no  other  issue,  the 
nearest  relation  on  the  part  of  his  fatlier  (tlie  Lessors  of 
the  Plaintiff)  are,  by  the  common  law,  entitled  to  the 
inheritance,  and  not  his  maternal  sister  of  the  lialf  blood 
(the  Defendant)  who  has  none  of  his  father's  blood  in  her 
veins  ;  and  because  it  appears  to  have  been  the  manifest 
intention  of  the  Legislature,  in  the  acts  of  April  and  Octo- 
ber, 1784,  to  give  to  the  heir  on  the  part  of  the  father,  or 
the  male  stock,  in  every  case  whatsoever,  a  pi-eferencc 
over  the  heir  on  the  part  of  the  mother,  or  the  female 
stock ;  and  because  tlie  act  of  1795  has  made  no  altei*ation 
in  that  particular. 

Bt  the  Court.  This  being  an  acquisition  by  pnrcliasc 
on  the  part  of  John  and  Thomas  Swann,  the  wife  of  the 
Defendant  is  clearly  entitled  as  heir,  according  to  the 
several  decisions  which  have  been  made  to  that  effect. 
Judgment  must  be  entered  up  accoi*dingly. 

Daniex,  Judge,  (who  sat  for  Judge  Henderson :) 

The  two  tracts  of  land  known  by  the  name  of  tlic  Elm 
plantation,  were  devised  in  tail  by  Samuel  Swann  the  el- 
der, to  his  first,  second,  tiiird  and  fourth  sons  in  succession. 
Samuel  Swann  the  younger,  the  devisee,  was  seised  and 
possessed  of  the  Elm  plantation  at  the  time  entails  were 
docked  by  the  act  of  1784,  ch.  22.  The  other  tract  men- 
tioned in  the  special  verdict,  Samuel  Swann  the  younger, 
held  in  fee. 

Samuel  Swann  the  younger  made  and  published  his  last 
will,  on  the  24th  May,  1786,  and  therein  and  thereby  de- 
vised the  Elm  plantation,  to  his  brother,  John  Swann,  in 
fi^.  John  Swann  is  considered  in  law  as  the  purchaser  of 
this  plantation^  as  be  did  not  get  tide  thereto  by  descent. 
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Mat,  1819.  John  Swaim  died  intestate,  leaving  an  only  child,  named 
Samuel  Johnston  Swann,  an  only  matei-nal  half  sister,  by 
the  name  of  Rehcccah  Blount  (who  married  the  Defendant) 
and  the  lessors  of  the  Plaintiff,  who  are  his  second  cousins  of 
the  paternal  line;  all  his  brothers  having  died  w^ithout 
issue. 

Samuel  Swann  the  younger,  devised  the  other  tract  of 
land  to  his  brotlier,  Thomas  Swann,  in  fee ;  and  Thomas 
Swann,  the  devisee,  having  died  without  issue,  this  tract 
descended  to  his  nephew,  Samuel  Johnston  Swann.  Tho- 
mas SvvAnn  is  to  be  considered  a  purdiaser  of  this43*act  of 
land,  and,  as  he  stood  precisely  in  the  same  relation  to  the 
lessors  of  the  riaintiflT,  and  to  the  Defendant,  as  John  Swann 
the  younger  did,  the  person  or  persons  who  are  entitled  to 
the  Elm  plantation,  will  be  entitled  to  the  tract  devised  to 
liim. 

Samuel  Johnston  Swann  died  intestate  and  without  issue, 
or  brothers  or  sisters,  or  the  issue  of  such.  And  the  ques- 
tion submitted  to  this  Court  is,  who  are  the  heirs  of  Sa- 
muel Johnston  Swann  ? 

At  the  common  law,  the  heir  would  be  searched  for 
among  tlie  lessors  of  the  Plaintiff.  1st.  Because  they  are 
of  the  paternal  line  and  of  the  male  stock,  to-wit,  the 
grandchildren  of  William  Swann,  who  was  the  brother  of 
Samuel  Swann  the  elder,  and  great  uncle  of  Samuel  John- 
ston Swann.  2d.  Because  Mrs.  Shepard  is  of  the  half 
blood  and  never  could  have  inherited. 

Samuel  Johnston  Swann  dying  without  issue,  or  brother 
or  sister,  or  the  issue  of  such,  leaves  the  case  exactly  in 
the  same  situation  as  if  John  and  Thomas  Swann,  the  pur- 
cliaserSf  had  died  intestate  and  without  issue.  The  same 
person  who  would  have  been  the  heir  of  John  Swann,  had 
he  died  without  issue,  is  the  heir  of  Samuel  Johnston  Swann. 

The  great  and  general  principle,  upon  which  the  law  of 
collateral  inheritances  depends,  is  this,  that  upon  the  fai- 
lure of  issue  in  the  last  proprietor^  the  estate  shall  descend 
to  the  blood  of  the  first  purchaser.    He  who  would  have  been 
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heir  to  4lie  fatlier  of  the  deceased,  shall  also  he  heir  to  the  ^^^f  1819. 
son.* 

When  a'man  takes  an  estate  by  purehasef  he  takes  it  not 
utfeudumpatemum  or  matemum,  which  would  descend 
only  to  the  heirs  on  the  side  of  the  father  or  mother ;  but 
be  takes  it  as  afetidain  Tvovumf  to  be  held  ut  Jeudom  anH- 
qum^  as  a  feud  of  indefinite  antiquity,  whereby  it  becomes 
inheritable  to  his  heii*s  general,  first  of  the  paternal  and 
then  of  tlie  maternal  line.  The  blood  of  the  father  is  more 
-worthy  and  more  near  in  judgment  of  law.f  Lord  Coke 
says,  every  person  has  four  immediate  bloods  in  him,  tw^o 
on  the  part  of  the  father,  fo-w^it,  his  paternal  grandfather's 
blood,  and  his  paternal  grandmother's  blood  :  and  two  on 
the  side  of  his  mother,  his  maternal  grandfather's  blood, 
and  his  maternal  grandmother's  blood.  If  a  man  purchase 
land  and  die  without  issue,  or  brother  or  sister,  or  the  issue 
of  such,  his  eldest  paternal  uncle  would  take  :  If  there  be 
no  paternal  uncle,  or  the  issue  of  such,  then  his  paternal 
aunts  ;  if  thei*e  be  neither,  nor  the  issue  of  such,  tlien  his 
eldest  great  uncle  of  the  line  of  his  paternal  grandfather, 
and  so  on  until  that  line  be  exhausted  ;  always  giving  a 
preference  to  the  male  stocks.  On  the  failure  of  blood  or 
kindred  in  the  line  of  the  paternal  grandfather,  then  tlic 
same  rule  is  to  be  followed  as  to  the  paternal  grandmo- 
ther's line.  If  that  fail,  then  the  maternal  grandfather's 
line  is  to  inherit.  On  the  failure  of  that  line,  then  the  ma- 
ternal grandmother's  line  is  to  be  sought  for,  and  it  shall 
inherit  according  to  the  rule  aforesaid.:|: 

The  case  does  not  state,  wliich  of  the  lessors  of  the  Plain- 
tiff is  the  issue  of  the  eldest  son  of  William  Swann.  One 
of  them  certainly  is  ;  and  that  person  would  have  been  the 
heir  of  Samuel  Johnston  Swann  at  common  law.  Let  us 
enquire  into  the  changes  which  the  Legislature  has  made 
of  these  rules  of  the  common  law,  and  into  the  extent  and 
reason  of  those  changes. 

♦  2  Black.  Cora.  226.  f  Coke  Litt.  12  a.  12  b. 

t  Coke  LHt.  12.  b. 
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Mat,  1819.  Xn  conscqueiice  of  the  reTolution,  the  people  of  this  State 
formed  a  republican  govemment,  and  it  became  necessary 
in  defending  this  fovm  of  goyemment,  that  the  aristocrati- 
cal  doctrine  of  primogeniture^  in  the  descent  of  real  estates^ 
should  be  exploded,  the  principles  contained  in  the  statute 
de  donis  amdttionaltbm  be  no  longer  enforced,  joint  tenancy, 
with  its  Jus  accrescendif  be  abolished,  and  the  half  blood, 
(which  had  been  entirely  excluded)  let  in,  when  it  was  in 
the  liiie  of  inheritance.  In  short,  it  became  necessary,  for 
the  welfare  of  the  government,  that  landed  estates  should 
undergo  a  more  general  and  equal  distribution  than  had 
hitlierto  prevailed.  The  Legislature  never  meant  to  change 
or  alter  the  stocks  or  genealogical  linisf  from  what  they 
were  known  to  be  at  the  common  law.  The  stocks  and 
lines  remain  the  same,  with  the  addition  of  the  lialf  blood, 
when  in  tlu>se  lines,  together  with  the  ascent  of  real  estates 
in  certain  cases. 

It  is  in  general  true,  that  the  preamble  of  a  statute  is  a 
key  stone  to  open  the  mind  of  the  makers,  as  to  the  mis- 
chiefs intended  to  be  remedied  by  the  statute.  But  this 
rule  must  not  be  carried  so  far  as  to  restrain  the  general 
words  of  an  enacting  clause,  by  the  particular  words  of 
the  preamble.  The  preamble  to  every  section  of  the  act  of 
1784,  ch.  22,  clearly  explains  the  intention  of  the  Legisla- 
ture. The  preamble  to  the  2d  section,  shews  the  will  of 
the  Legislature  to  promote  an  equality  of  property,  by  a 
more  general  and  equal  distribution  of  landed  estates ;  or 
in  other  words,  to  destroy  the  rule  of  primogeniture — ^the 
second  section  then  lets  in  all  the  sons  :  on  failure  of  them 
and  their  issue,  it  lets  in  all  the  daugliters.  The  pream- 
ble to  the  third  section  complains  only  of  the  exclusion  of 
the  half  blood  from  the  inheritance ;  the  section  then  lets 
in  the  half  blood,  but  does  not  destroy  the  stocks  or  lines, 
as  established  by  the  common  law.  There  is  no  complaint 
of  the  common  law  stocks  and  lines.  This  section  de- 
clares, (though  certainly  in  terms  not  very  clear)  that  the 
old  rule  relative  to  stocks  and  lines  shall  remain ;  but  that 
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the  half  blood  shall  inherit  equally  iviih  the  whole  blood.  Mat,  1819. 
M'hen  it  is  found  in  iliose  lineSf  and  in  equal  degree*    And 
it  clearly  intimates  by  the  proviso,  tha^the  half  blood  shall 
not  inherit  when  out  of  tlie  common  law  stocks  or  lines, 
although  in  equal  or  in  a  nearer  degree*    Thus  when  land 
descends  on  the  side  of  the  father  to  a  son.  aftisrwards  tlic 
son  dies  without  issue,  but  has  a  half  blood  brother  on  tlie 
inatemal  side,  and  an  uncle  or  more  remote  relation  of  the 
whole  or  half  blood,  on  the  paternal  side  :  the  relation  next 
in  degree  on  the  paternal  side,  shall  inherit,  to  the  exclu- 
sion of  tiie  maternal  half  bi*other :  because,  1st.  He  is  of 
the  blood  of  the  first  purchaser.     2d.  The  proviso  to  the 
third  section  expressly  enacts,  that  the  maternal  half  bro- 
ther shall  not  inherit,  until  such  paternal  line  be  exliausted 
of  the  half  blood,  (and  of  course,  of  the  whole  blood.)    The 
mutemal  brother  is  not  to  be  let  into  the  inheritance  as 
soon  .as  the  paternal  line  is  exhausted  of  brotiiers  and  sis- 
ters :  the  act  says,  he  shall  not  inherit  until  the  paternal 
line  be  exhausted  of  the  whole  and  half  blood.    Heirs  shall 
be  sought  for  on  that  line,  ad  inftnitum,  before  any  of  the 
maternal  kindred  shall  inherit,  no  matter  how  near  in  de- 
gree.   And  the  same  rule  e  converso,  when  land  shall  des- 
cend on  the  maternal  side.    The  paternal  kindred  shall  bo 
excluded  as  long  as  any  whole  or  half  blood  can  be  found 
on  the  maternal  side,  let  it  be  ever  so  remote. 

The  fourth  section  extends  the  rules  laid  down  in  )the 
second  section  relative  to  lineal  descendants,  and,  in  the 
third  section,  relative  to  collateral  relations,  ad  infinitum. 
That  this  is  the  most  proper  construction,  will  mani- 
festly appear  from  reading  tlie  rules  of  the  common  law, 
and  then  the  third  and  fourth  sections  of  the  act  of  1784, 
ch.  22.  This  construction  does  not  clash  with  any  of  the 
grand  objects  wliich  were  in  the  view  of  the  Legislature 
at  the  time  the  act  was  passed }  but  runs  in  unison  with 
them.  It  is  agi*eeable  to  justice  that  those  who  are  of  the 
blood  of  bim  who  has  labored  for  and  purchased  the  land, 
should  inhmt^  and  not  a  stranger.    If  this  construction 
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Mat,  1819.  be  Rot  adopted,  the  land  migbt  descend  to  a  stranger  in 
two  changes ;  to-wit,  A  purchases  land,  and  dies,  leaving 
a  son  B.  The  widow  maiTies  again,  and  has  a  son  C* 
B  dies  without  issue,  and  the  lands  descend  to  C,  his  ma- 
ternal half  bi-other,  who  is  not  of  kin  to  A,  the  Jirst  pur- 
chaser. Such  a  construction  was  never  intended  by  the 
Legislature.  The  kindred  of  A,  the  first  purchaser,  shall  be 
preferred,  no  matter  how  i-emote ;  otherwise  industry  w  ould 
be  cramped,  and  men  become  careless  of  acquiring  estates* 

The  preanlble  to  the  fifth  section  complains  of  entails ; 
and  the  section  docks  all  entails  that  are  in  possession, 
and  turns  tliem  into  fee  simple  estates. 

The  preamble  to  the  sixth  section  complains  of  the  in- 
justice to  the  family  of  that  joint  tenant  who  shall  die 
first.  The  section  abolishes  the  principle  of  suryivorship, 
and  turns  all  joint  tenancies  into  tenancies  in  common^ 
with  one  exception. 

The  pi-eanible  to  the  seventh  section  complains  of  ttie 
rule  which  forbids  tlie  inheritance  ever  to  ascend.  "  When 
lands  are  purchased,  or  otherwise  acquired,"  (but  not  fty 
descent  from  a  deceased  parent,)  ^<  and  the  owner  dies 
**  without  issue,  or  brother  or  sister,  or  tlie  issue  of  such," 
then  the  seventh  section  of  the  act  of  April,  1784,  and  the 
third  section  of  the  act  of  October,  1784,  let  in  the  father 
first;  and,  if  he  be  dead,  then  the  mother  for  life;  and  then 
the  heirs  on  tlie  part  of  the  fatlver;  and,  if  none  on  his 
side,  (ad  infinitum,  J  then  the  heirs  on  the  part  of  the  mother^ 

The  reason  given  for  tliis  rule  by  tlie  Legislature  is, 
that  tlie  paternal  line  is  favored  in  all  instances. 

Mrs.  Shepard,  the  wife  of  the  Defendant,  is  heir  to  tlie 
lands  in  dispute,  because  she  is  next  in  the  degre>e  of  the 
blood  of  the  purdiasers,  John  and  Thomas  Swann,  being  a 
sister :  and,  although  of  tlie  half  blood,  the  thii*d  and  fourth 
sections  of  the  act  of  1784,  make  her  capable  of  inheriting. 
But  if  Mrs.  Sheiiard  should  die  without  issue,  then  the 
next  heir  to  tliese  lands  would  not  be  of  her  father's  line, 
(the  Blount  family,)  because  none  of  the  blood  of  the  pur- 
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chasers  can  be  found  in  that  line.  They  must  be  the  per-  m^t,  1819, 
sons  wlio  are  next  in  degree  and  of  the  blood  of  John  and 
Thomas  Swann :  1st.  of  the  paternal  line,  (and  these 
^ould  be  the  lessors  of  the  PlaintiflT,)  and  when  that  line 
is  exhausted,  then  £dly,  the  maternal  line  of  John  and 
Thomas  Swanii  shall  inherit,  as  they  shall  be  nearest  in 
degree,  until  it  shall  be  exliausted;  always  giving  prefer- 
ence to  the  paternal  or  nude  stockSf  as  known  at  the  com- 
mon law ;  and  is  clearly  intimated  by  the  seventh  section 
of  the  act  of  April,  1784,  and  positively  declared  by  the 
thii-d  section  of  the  act  of  October,  1784.  Let  judgment 
be  entered  for  the  Defendant 
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Benjamin  Ballard  and  wife,  and  others, 

Thomas  B,  Hiirs  heirs. 
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WhitmeU  HiU. 
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Wife  of 
Henry  Hill 


-: — O  2d  husband — Tliorne. 
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Tho's  B.  Hill. 
A 


Joseph  John  Hill. 

Claim  of  the  half  blood  in  the  case  of  a  descended  estate,  prior  to  the  act 
of  1808,  ch.  4. 

Tienry  HiU,  being  seised  of  the  equitable  estate  in  the  lands,  died  intes- 
tate, leaving  an  only  child,  Joseph  John  Hill,  upon  whom  the  lands 

*    descended.    His  mother,  the  widow  of  Henry  Hill,  married  a  second 
.husband,  by  whom  she  had  issue,  who  were  living  when  Joseph  John 
Hill,  t]ieir  maternal  brother,  died  intestate.    Henrj'  HiU  left  a  brother 
named  WhitmeU  Hill,  who  afterwards  died,  leaving  an  only  son,  Tho- 
mas B.  HiU,  his  heir  at  law. 

Upon  the  death  of  Joseph  John  Hill,  in  1808,  a  question  arose,  whetlier 
the  ]ands  of  which  he  died  seised  descended  to  Thomas  B.  Hill,  his 
paternal  cousin,  and  of  the  blood  of  the  first  piuxihaser ;  or  to  the  ma- 
ternal brothers  and  sisters  of  the  said  Joseph  John  Hill. 

The  Complainants  are  the  maternal  brothers  and  sisters — ^the  Defendant 
is  the  paternal  cousin,  and  the  heir  at  common  law. 

Although  this  be  a  case  of  lands  which  came  to  the  person  last  seised  6tf 
descent,  yet  the  half  blood  of  the  maternal  line  are  entitled  to  the  lands 
under  the  act  of  1784,  ch.  22. 

Hie  Complainants  filed  their  bill  in  the  Court  of  Equity 
for  Halifax  coanty  against  the  Defendants,  and  therein 
charged  that  in  the  year  1789,  WhitmeU  Hill  and  Henry 
Hill,  who  were  brothers,  purcha.sed  a  tract  of  land  lying 
in  Bertie  county,  for  which  they  each  paid  equal  moieties 
of  tlie  purchase  money,  but  the  conveyance  w^as  made  to 
WhitmeU  Hill  alone  5  who  agreed  to  convey  a  moiety  of 
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fhe  said  land  in. fee  simple  to  his  brotlicr  Henry  Hill,  Mat,  1819. 
That  before  any  conveyance  was  made,  Henry  Hill  died     Mallard 
intestate,  leaving  Mai*tha,  his  widow,  and  Joseph  Jolin     .  ^~-'- 
Hill,  his  only  child  and  heir  at  law*    That  after  the  death 
of  Benry  Hill,  Whitniell  Hill  had  the  land  divided  and  ap- 
propriated between  himself  and  Joseph  John  Hill,  but  died 
without  executing  to  Joseph  John  Hill  a  conveyance. 
That  he  made  and  published  in   writing  his  last  will, 
whereof  he  appointed  his  son  Thomas  B.  Hill  liis  executor, 
and  therein  and  thereby  directed  him  to  convey  the  laud 
so  appropriated  to  Joseph  John  Hill  in  fee  simple,  wlieu- 
ever  he  should  request  it.    That  Josepli  John  Hill  depart- 
ed tliis  life  in  1808,  an  infant,  under  the  age  of  twcnty-onc 
years,  without  issue,  and  without  having  applied  for  or 
received  a  conveyance  from  Tliomas  B.  Hill. 

That  after  the  death  of  Henry  Hill,  his  widow  Miirtha, 
who  was  also  the  mother  of  Joseph  John  Hill,  intermar- 
ried with  Samuel  Thome,  by  whom  she  had  issue  Eliza, 
intermarried  with  Beryamin  Ballard ;  William,  Samuel 
and  Henry  Thome  were  all  born  and  living  at  the  death 
of  Joseph  John  Hill,  their  half  brother  on  the  mother's 
side;  and  who,  since  his  death,  had  applied  to  Thomas  B. 
Hill,  the  executor  of  Whitmell  Hill,  to  make  them  a  con- 
veyance for  the  lands  appropriated  to  Joseph  John  Hill ; 
that  he  refused  to  make  such  conveyance,  alleging  that  he 
was  of  the  whole  blood  of  the  first  purchaser,  Henry  Hill, 
and  entitled  to  the  land  in  exclusion  of  them  (the  Com- 
plainants.)   The  bill  prayed  for  a  conveyance,  &c. 

To  this  bill  Thomas  B.  Hill  demuri'cd;  and  the  bill 
and  demurrer  were  sent  to  this  Court,  and,  upon  a  cond- 
deration  of  the  case,  the  demuri'er  was  sustained  and  the 
bill  dismissed. 

The  Complainants  immediately  afterwards  filed  a  bill 
to  review  the  decree ;  and  assigned,  for  error  in  the  de- 
cree, that  the  land  mentioned  in  the  original  bill  descended 
to  them  on  the  death  of  their  maternal  half  brother,  the 
said  Joseph  John  Hill,  and  that  the  prayer  of  their  bill 
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MxYy  1819.  ou,^ht  to  be  granted :  that  for  this  error  and  imperfisctiou 
Ballard'    *'*  ^^  decree,  they  had  brought  their  bill  of  review,  and 
^'-         prayed  that  they  might  be  relieved  therein. 
HiU's  heirs.      ^^  ^j^j^  j^jjj  ^^^  Defendant  pleaded  the  former  decree^ 

and  demurred  to  the  opening  of  the  enrollment^  and  the 
case  was  sent  to  this  Court. 

The  opinion  of  this  Court  upon  tlie  original  bill  is  to  be 
found  in  2d  Law  Repos.  602,  and  the  reasons  for  it  in  the 
same  book,  590. 

TUe  case  was  argued  by  Graston,  for  the  Complainants, 
and  submitted  on  behalf  of  tlie  Defendant,  upon  the  arga* 
ment  made  in  the  case  of  *<  Shepard  t.  Relf,"  and  to  be 
found  in  the  case  decided  at  this  term,  of  ^^  den  on  the  de- 
'<  mises  of  William  B.  Shepard  and  wife  and  others  v. 
*  «  William  Shepard.** 

Gastauf  for  the  Complainants. — The  Complainants  here- 
tofoi*e  filed  their  bill  of  complaint  to  obtain  from  the  De^ 
fendant  a  conveyance  of  lands,  in  which  the  Defendant 
had  a  legal  title,  and  in  which  the  Comj^ainants  alleged 
ian  equitable  title.  Joseph  John  Hill  had  died  seised  in 
fee  of  this  equitable  estate  previous  to  the  act  of  1808.  It 
had  descended  to  him  from  his  father.  The  Complainants 
are  his  maternal  brothers  and  sisters,  and  claim  to  be  his 
heirs  at  law,  because  he  left  no  issue,  and  had  no  paternal 
brothers  or  sisters,  or  issue  of  such.  Ther^  was  a  general 
demurrer  to  the  bill.  The  question  aiising  on  the  bill 
and  demurrer  was  sent  up  to  this  Court,  and  there  decided 
at  July  term,  1816,  against  the  Complainants.  Almost 
immediately  thereafter  they  filed  this  bill  of  review,  to 
which  the  Defendant  pleads  the  former  decree,  and  demurs 
to  the  opening  of  the  enrolment.  The  question  arising  on 
this  bill,  plea  and  demurrer,  is  now  to  be  considered. 

It  may  be  safely  aflirmed,  that  the  decision  made,  sus- 
taining the  demurrer  to  the  original  bill  in  this  case,  was 
oppose>d  to  the  uniform  construction  of  the  acts  of  1784, 
firom  their  date  up  to  the  year  1807,  when  the  case  of  Mie- 
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pard  and  Relf  was  heard  in  this  Court.    That  case  was  m*t»  1819. 
as  follows:  bIu^ 

In  the  year  1796,  Samuel  Johnston  Swann  died,  seised  ''• 
of  an  estate  whiclt  had  descended  fi*om  bis  father,  and 
which  was  supposed  to  liave  come  in  a  line  of  descent  from 
remote  paternal  ancestors.  The  opinions  of  Johnston, 
Ii«deil,  Davie,  Mooi-e,  Taylor,  Woods,  Harris  and  Bad- 
ger, were  taken.  They  differed  on  tfie  question,  whether 
the  mother  had  a  life-estate ;  but  all  agreed,  that  the  inhe- 
heritance  went  to  John  Swann's  maternal  sister,  in  pre- 
ference to  more  remote  collaterals  on  the  side  of  the  father. 
A  suit  was  brought  to  try  the  title,  and  it  will  be  found 
reported  in  2d  Hayw.  115  and  246, — The  Coui't,  and  the 
counsel  on  both  sides  expressly  declare  the  title  of  the 
father's  half  sister  to  the  inlieritancc  as  indisputable. 
2  Hayw.  115,  116,  246,  7,  252,  3,  4,  5. 

For  the  first  time,  the  doctrine  under  examination  was 
advanced  in  IS07,  when  the  moiH5  distant  collateral  rela- 

» 

tions  of  the  paternal  side  to  Joim  Swann,  brought  suit. 
This  case  was  known  by  the  name  of  *<  Shepard  and 
♦*  Relf.'* — After  suit  was  brought,  it  was  discovered  that 
John  Swann  had  acquired  the  lands  by  purchase  and  not  by 
descent ;  so  that  the  question  now  under  consideration,  was 
not  involved  in  it.  The  opinion  under  examination  need- 
ed not  to  have  referred  at  all  to  <*  Shepard  and  Reft  ;*'  and 
shews  tiiat  the  case  itself  was  not  accui^ately  known. 

1st.  It  is  an  important  preliminaiy  enquiry,  where  is  to 
be  found  the  law  of  descents  applicable  to  the  present  case  ? 
Is  it  partly  in  the  old  canons  of  descent,  and  partly  in  the 
acts  of  1784,  or  is  it  wholly  in  the  latter  ? — This  question 
mainly  depends  on  the  enquiry,  were  these  acts  designed 
te  amend  certain  defects  in  the  old  law,  or  to  make  a  new 
law  of  inheritance  ? — ^There  are  many  reasons  to  believe 
that  the  acts  designed  to  make  a  new  law. — ^^Fhe  title 
holds  out  the  idea  of  an  entire  new  law  ;  <*  to  ivgulate  the 
**  descents  of  real  estates  :*'  and  the  title  may  properly 
indicate  tlie  scope  of  a  law,  2  Ci*auch  390,  Plow.  203. — 
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Mat,  1819.  Thc  different  preambles,  in  connexion  with  the  history  of 
Ballard  *'^^  times,  strengthens  tliis  supposition.  A  revolution  in 
.,*'*.  government  had  just  been  effected,  and  the  conquerors 
were  desirous  to  adjust  the  laws  of  real  property  to  the 
principles  of  the  new  establishment,  they  speak  of  "  the 
*^  spirit  of  a  genuine  republic,"  in  opposition  to  that  of  a 
monarchy  ;  declare  their  disregard  of  "  feudal  principles^'' 
as  having  no  application  hei*e  ;  their  dislike  of  principles 
*<  tt*nding  to  perpetuate  wealth  in  families ;"  of  such  as 
were  hostile  to  their  notions  **  of  natural  equity  ;'*  "  of 
<^  maxims  not  founded  in  reason,  and  iniquitous  in  their 
**  consequences." — ^The  circumstances  of  the  country 
seemed  to  call  for  a  new  code*  Here  lands  were  more 
like  moveables  ;  the  objects  of  daily  acquisition  and  ordi- 
nary barter ;  to  be  had  by  entry,  subject  to  be  sold  for 
debts,  freed  from  the  incumbrances  of  dower,  entails  and 
survivorsliip.  The  spirit  of  the  times  was  bold  and  inno- 
vating, and  not  very  favorable  to  British  policy  or  British, 
laws. 

Let  us  also  look  to  the  phraseology  of  the  acts.  "  Wlien 
^*  any  person  shall  die  seised  of  any  estate,  his  estate  shall 
"  descend  in  the  following  manner.*- — ^This  is  the  Ian-. 
guage  of  laying  down  the  rule.  Every  word  is  enacting; 
not  one  word  repealing,  amending  or  modifying. 

The  mode  adopted  in  the  acts  is  not  of  referring  to 
ancient  canons,  repealing  some,  and  modifying  others  : 
but  ifie  thing  itself,  tlie  inheritance,  is  taken  up  as  being 
thrown  into  their  hands  by  the  death  and  intestacy  of  the 
last  holder,  and  is  by  them  disposed  of. — By  this  mode, 
every  possible  case  is  provided  for :  all  the  old  rules  are 
necessarily  brouglit  under  review,  and  what  they  like  of 
them  is  taken  and  enacted.  Thus  the  estate,  however 
acquired,  is  given,  in  the  first  place,  to  all  the  sons,  and 
.  for  want  of  tliem,  to  daughters.  The  issue  of  deceased 
children  are  to  represent  their  parents,  and  advancements 
are  to  be  brought  into  hotchpot. — ^Next  to  all  brothers, 
tlien  to  sisters ;  with  two  modifications,  one  in  favour  of. 
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Hill's  heirs. 
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the  issue  of  a  deceased  brotlier  or  sister,  and  the  other  pre-  Mat,  1819. 
JGcrring  those  on  the  side  of  the  pai^ent  from  whom  the     g^JJ^ 

land  descended — ^then  to  more  distant  collaterals,  witli  the  v. 

same  rules  as  to  age,  sex  and  representation.  This  was 
the  w  hole  of  the  original  scheme.  But  afterwai'ds,  on  sug- 
gestion of  a  particular  inconvenience,  a  special  provision  is 
made  for  parents  in  the  7th  section,  which  also  affects 
certain  cases  of  remote  collaterals. 

A  complete  system  being  thus  formed,  the  old  one  is 
expressly  and  in  toto  repealed.  See  17th  section. — *<  Where 
**  a  former  law  is  inconsistent  with  a  latter,  it  is  neccvssa- 
**  rily  repealed.  But  where  tlie  latter  is  reconcileable 
^  with  the  former,  but  legislates  on  the  same  subject,  and 
'^  repeals  all  laws  within  its  purview,  the  former  is  repeal- 
«  ed."* 

If  amendments  alone  had  been  contemplated,  where  the 
old  law  was  approved,  tlie  Legislature  would  have  refrained 
from  acting.  Instead  of  this,  what  they  approve  in  it, 
they  enact ;  for  instance,  **  that  issue  shall  represent  tlieir 
ancestors^* 

The  act  is  the  most  important  one  in  our  statute  book, 
and  was  designed  to  be  universally  intelligible.  Not  one 
learned  or  technical  phrase  in  it.  How  is  such  a  design 
i*econcileable  with  a  silent  retention  of  old  canons  of  de- 
scent, known  only  to  the  learned,  and  not  discovered  for 
twenty-three  years  afterw^ards  ? 

2dly.  If  the  acts  of  1784,  contain  the  law,  what  does 
that  law  say  ? — ^The  only  enacting  part  which  embraces 
this  case  is  that  of  the  dd  section  of  the  act  of  April  1784. 
This,  in  plain  words,  declares,  <^  that  when  any  pei*son 
**  shall  die  seised  of  any  estate  of  inheritance  and  leave 
*^  no  issue,  such  estate  shall  go  to  his  brotbers,  &c.  as 
^  well  those  of  the  half  blood,  as  those  of  the  whole,''  &c. 
And  it  contains  but  two  exceptions ;  one,  tliat  brothers, 

*  By  Chief^ustice  Marshall  in  2  Hayw.  228. 
By  Judge  Haywood  in  1  Hayw.  245. 
By  Supreme  Court  of  tlie  United  Stittw  iu  2  Wheaton  139. 
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Mat,  1819.  &c«  Oil  the  Side  of  the  parent  from  whom  the  lands  liad 
descended,  shall  be  preferred  to  those  on  the  other  side  ; 
the  other,  in  favour  of  the  issue  of  deceased  brothers  or 

Hill's  heirs,  ^j^^^.^^ 

By  the  wards  taken  in  their  obvious  and  ordinary  sensc^ 
the  Complainants  are  cleai*ly  entitled,  and, 

3dly.  Is  there  any  indication  of  legislative  intention, 
warranting  a  construction  variant  from  the  words  thus 
understood  ? — "  When  the  words  of  a  statute,  interpreted 
**  in  their  oi*dinary  and  obvious  sense,  lead  to  a  gross  vio- 
<<  lation  of  rights,  we  may  hesitate  in  giving  them  such  a 
"  construction ;  but  if  they  produce  only  what  we  deem  ' 
**  political  inconveniences,  we  have  no  right  to  depart 
**  from  them."*'  The  man  most  conversant  in  legislation 
best  knows  tlie  danger  of  refined  and  recondite  interpreta* 
tions. 

>yhat  are  the  reasons  assigned  to  require  a  departure 
fi-oni  tlie  plain  words  of  this  seetion  f    Let  us  examiiie 
,    them. 

1st.  It  is  objected,  that  the  proviso  to  the  third  section 
shews,  that  the  Legislatui'c  did  not  mean  to  place  the  half 
blood  and  the  wiiole  blood  preciscely  on  the  same  footing  i^ 
for  if  they  did,  the  proviso  is  unnecessary.  To  this  it  may 
be  answered,  that  the  Legislature  intended  the  equal  ad- 
mission of  half  and  whole  blood  to  be  the  general  rule ; 
but  as  this  rule  was  not  designed  to  be  universal,  they  have 
declared  the  exception.  It  is  right  to  construe  this  excep- 
tion fairly,  and  to  observe  it  faithfully,  but  not  to  turn  it 
to  the  destruction  of  the  rule.  It  proves  the  general  rule  ; 
it  shews  that  the  law-makers  were  aware  that  the  enacting 
words  did  embrace  all  brothers,  &c.  of  tlie  half  blood,  and 
did  apply  to  descended  as  well  as  purchased  estates*  As 
they  meant,  in  the  case  of  a  descent  from  a  parent,  to  give 
a  preference  to  brotliers,  &c.  on  that  side,  over  those  on  I 
the  others,  they  liave  said  so.    Had  they  meant  any  fur- 

«2Cranch390.    4  Dallas  34.   (Note.) 
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ther  preference,  or  any  other  exception,  they  would  have  *^^^»  ^^i^- 
expressed  it.    Had  it  been  designed  to  exdude  such  half     gallard 
blood  utterly  from  the  inheritance,  nothing  would  have       ^'^• 
been  easier  than  to  have  said  so.    The  proviso  says,  bro- 
thers of  one  side  shall  be  postponed  to  those  on  the  other; 
and  thijs  is  thought  indicative  of  an  intent  that  they  never 
shall  take,  but  that  the  lands  shall  \*athcr  escheat. 

2d.  It  is  further  objected,  that  unless  such  a  half  brotlicr 
be  entirely  excluded,  a  brother  of  the  half  blood  on  the  side 
of  the  parent  from  whom  the  inheritance  came,  wilt  bo 
preferred  to  him  ;  but  a  bi-other  of  the  whole  blood  will  . 
not.  it  is  denied  that  such  a  consequence  flows  from  the 
^construction,  for  wliich  the  Complainant's  contend — ^the 
equal  admission  of  the  half  with  the  whole  blood,  is  the 
general  rule ;  but  the  proviso  stipulates  an  exception,  by 
which  brothers,  on  tiie  side  of  the  ancestor  from  whom  the 
lands  descended,  shall  exclude  or  be  preferred  to  those  not 
on  that  side  :  and  this  privilege  or  preference  belongs  to 
the  former,  whetlier  of  half  or  whole  blood.  The  words 
are  *^  in  Hie  same  maimer  as  brothers  and  sisters  of  the 
whole  blood."  The  enacting  clause  had  not  only  declared 
that  brothers  should  inherit  where  there  was  not  issue,  but 
had  raised  the  half  to  an  equality  with  the  whole  blood 
brothers  :  and  the  proviso  declares  that  in  case  of  a  des- 
cent from  a  parent,  this  equality  belongs  to  those  only  on 
that  side.  This  is  a  fair,  natural,  and  obvious  interpreta- 
tion of  the  proviso,  and  removes  tiie  supposed  necessi];y  for 
a  violation  of  the  text. 

The  7th  section  of  the  act  of  April,  1784,  is  referred  to 
as  furnishing  an  argument  in  favor  of  restricting  the  des- 
cent to  the  blood  of  the  ancestor  from  whom  the  lands  des- 
cended. This  reference  has  been  made  without  due  reflec- 
tion :  for  there  is  not  a  provision  in  this  section,  applica- 
ble to  the  case  of  a  descent  from  a  parent.  So  it  has  been 
decided  in  this  Court  in  the  case  of  **  the  Trustees  of  the 
*'  University  x\  Holstead.'** 

*  2  Law  Repos.  406. 

Eee 
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liiAT,  1819.      The  amendatory  act  of  October,  1784,  ch.  10,  is  also 

Baliai-d     "is^stcd  Oil  as  furnishing  arguments  in  supjioct  of  this  dc- 

V.  ,      parture  from  the  obvious  sense  of  the  words  of  the  Sd  sec- 

Idt  ill's  licirs 

tion  of  the  former  act.     This  i-efci'cnce  is  believed  to  be 
eqitally  unfortunate.     The  opinion  under  review  supposes 
tliat  in  the  3d  section  it  is  declared  as  an  universal  and 
subsisting  rule,  that  the  paternal  line  is  to  be  favored  over 
the  maternal.      Were  this  supposition  correct,  it  might 
have  its  influence  to  pi'ovc  another  and  distinct  point, 
(wlilch,  however,  the  Court  has  unanimously  decided,  is 
unfounded)  that  in  purchased  inheritances,  blood  from  male 
stocks  is  preferred  to  that  from  female  stocks  :  but  it  would 
have  no  bearing  on  tlie  present  question.     The  preference 
referi'ed  to  as  beh)nging  to  the  paternal  over  the  maternal 
line,  is  that  existing  in  cases  coming  under  the  rth  section 
of  tlie  act  of  April,   1784,  and  such  as  was  liable  to  be 
altei*ed  by  the  accident  of  death.    By  that  section,  a  pre- 
ference, where  there  is  no  issue,  nor  brother  nor  sister, 
nor  issue  of  such,  and  the  estate  Has  not  descended,  is 
generally  given  to  the  father  and  his  line;  but  in  one  in- 
stance it  is  destroyed  by  tlie  contingency  of  death.     If  the 
fjathcr  and  motlier  be  botli  living,  it  goes  to  the  father.    If 
the  father  alone  be  living,  he  takes.    If  both  be  dead,  then, 
in  the  first  place,  it  goes  to  the  heii's  on  tlie  part  of  the 
father;  but  if  the  father  be  dead,  and  the  mother  be  living, 
tlien  it  goes  to  the  mother  and  her  heii-s.    That  this  pre- 
ference was  such  only  as  is  given  by  the  seventh  section  is 
manifest;  for  it  does  not  exist  whei'e  the  estate  has  de- 
scended  ;  and  it  is  liable  to  be  altered  by  the  contingency 
of  the  death  of  one  of  tlie  pai'ents ;  which  alteration  can 
never  6e,  while  there  is  a  brother  or  sister.     It  is,  therefore, 
a  preference  lipiited  to  the  cases  specified  in  the  7th  sec- 
tion, and,  to  secure  it,  the  Legislature  proceed,  to  enact 
tliat  where  the  estate  has  not  descended,  and  the  intestate 
has  left  no  issue,  nor  brother  nor  sister,  nor  issue  of  sucli> 
.   then  the  mother  shall  take /or  life. 
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But,  in  an  early  part  of  the  opinion,  it  is  intimated *fhat   *^at»  ^"^i^- 
die  Legislature  have  shewn  by  this  amendatory  act,  that     uallard 
tliey  considered  some  of  the  old  common  law  rules  of  de-        ^''• 
scent  yet  subsisting  5    for  they  admit  the  necessity   of 
amending  the  first  act,  in  order  to  let  in  brothers  of  the 
Avhole  blood.     If  the  pi*eamble  of  this  amendatory  act  be 
compared  with  the  thii'd  section  of  the  first  act,  it  will  be 
seen  that  the  doubts  designed  to  be  removed  were  founded 
on  over-nice  verbal  criticism.     It  was  suggested,  that  pos- 
sibly the  words  "  as  well  of  half  as  w hole  blood,"  in  stiHct 
grammatical  construction,  applied  only  to  tlie  next  ante- 
cedent, "  sisters  ;'*  and  that  the  admission  in  one  case 
might  be  interpreted  into  an  exclusion  in  the  otlier  case. 
The  doubt  was  ridiculous  enough  ;  but  from  a  great  anxi- 
ety to  free  their  new  code  fi-om  all  ambiguity  and  cavil, 
they  deemed  it  not  amiss  to  guard  against  such  miscon- 
strucfion.     Is  this  an  admission  that  the  doubt  arose  from  . 
supposing  the  old  canons  to  exist  ?     Is  it  an  admission  that  " 
though  the  doubt  was  wrong,  the  cause  from  w  hlcli  it  arose 
w^as  right  ?     Is  it  an  admission  tliat  even  an  amendment 
was  necessary  ?    It  was  supposed  harmless^  though  every 
intelligent  man  must  say  it  was  entiitjly  unnecessary. 

The  Complainants  insist  that  tliis  amendatory  act  fur- 
nislies  a  strong  argument  in  favor  of  tlieir  doctrine.  Ver- 
bal critics  had  been  busy  witli  the  3d  section  of  the  act  of. 
April,  1784.  They  had  suggested  doubts  the  most  refined 
aiid  far-fetched,  founded  on  a  literal  interpi'etation  of  the 
law.  It  is  conceded,  that  the  interpi'ctation  of  the  Com- 
plainants is  not  only  according  to  the  letter,  but  is  so  ob- 
vious tliat  it  must  be  adopted,  unless  abundant  reason  be 
shewn  to  the  contrary.  It  is  know  n  that  this  interpreta- 
tion was,  till  180r,  universally  adopted  by  Judges,  Law- 
yers, and  people.  Is  it  possible  that  it  had  not  then  occur- 
red to  any  one  ?  Or  that  it  did  not  occur  to  the  law- 
makers themselves  when  revising  this  section  ?  If  it  did 
occur,  and  was  not  the  true  construction,  would  they  not^ 
whil^  explaining  and  amending  the  act,  have  gtsarded 
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Mat,  1819.  against  it  ?     Yet,  instead  th»*eof»  in  an  act  professedly 

Ballard     explanatory  and  amendatory,  they  declare,  in  terms  moi-e 

V'        precise,  calculated  to  confirm  the  error,  **  that  it  was  tlie 

Hill's  heirs 

*^  intent  of  the  Legislature  to  let  in  brothers  of  the  half 
"  blood  equally  with  those  of  the  whole." 

4th.  Not  only  is  there  a  defect  of  reasons  to  induce  a 
departure  from  the  obvious  sense  of  the  third  section  of 
the  act  of  April,  1784,  but  there  are,  the  strongest  consi- 
derations to  forbid  it  It  cannot  succeed,  without  an  inter- 
polation into  the  text  of  words  like  these,  ^  they  being  of 
*<  the  blood  preferably  entitled  to  the  inheritance  by  the 
**  rules  of  the  common  law.''  Such  an  interpolation  would 
not  be  a  construction  of  law,  but  an  amendment  of  it — not 
•a  judicial,  but  a  legislative  act.  In  a  will,  worda  cannot 
be  inserted  to  alter  the  sense— even  to  advance  what  we 
believe  equitable,  and  conforming  to  the  testator's  wislies* 
A  devise,  without  some  words  of  perpetuity,  was  but  for 
*^life.  Judges  in  England  never  dared  to  interpolate  words 
of  perpetuity ;  and  here  the  evil  was  left  for  legislative 
remedy.  A  demise  to  A  and  his  heirs,  and  if  he  dies  with- 
out issue,  to  B.  Our  Judges  have  never  dared  to  interpo- 
late **  leaving,''  though  to  make  the  will  effectual.  Have 
they  a  greater  license  over  the  universal  will,  which  tlie 
Legislature,  with  all  their  wisdom  and  deliberation,  liave 
^  enacted  for  all  intestates  i    The  dangers  of  such  a  prece- 

dent are  not  to  be  foreseen  and  calculated. 

Such  an  interpolation  makes  the  Legislature  guilty  of 
the  greatest  absurdities.  The  section,  so  altered,  would 
lay  down  a  rule  by  which  the  inheritance  is  restricted  to 
the  blood  of  the  purchaser,  and  yet  a  proviso  is  annexed  to 
keep  out  that  half  blood,  which  the  rule  will  not  take  in. 
The  section,  so  altered,  would  lay  down  a  rule  by  which 
the  brothers  of  the  half  blood  on  the  motlier's  side,  in  a 
purchased  estate,  shall  be  postponed  to  the  brothers  on  the 
side  of  the  father,  and  in  an  estate  inherited  from  the  fa- 
ther,  shall  not  take  at  all.    And  the  proviso  would;  in  that 


SUPKEMB   COURT  OF  NORTH-CAROLINA.  421 

case,  seem  to  hare  been  prepared  to  guard  against  their  Mat,  1819. 
taking  eqvMy  in  ihe'laiter  case  mily,  Ballard 

The  section  establishen  a  rule,  by  which  not  only  all  the         v. 

Hill's  licirs 

relations  on  the  side  of  the  purchasing  ancestor,  but  that 
the  State  shall  take  before  this  interdicted  class  of  brothers. 
Yet,  by  way  of  special  favor,  "  brothers'*  of  the  favoured 
line  are  to  be  pot,  before  whom  ? — those  who  are  utterly 
excluded. 

Thus  amended,  the  section  compels  us  to  give  a  prefer- 
ence in  purchased  estates,  to  all  the  relations  of  tlie  father, 
over  brothers  on  the  side  of  i\te  motlrer.  Every  reason 
resorted  to,  for  the  purpose  of  proving  the  5th  canon  unre- 
pealed, shews  also  tliat  the  7t!i  is  in  force.  Indeed,  those 
drawn  from  the  amendatory  act  and  the  7th  section  apply 
only  to  the  former :  yet  it  is  now  conclusively  settled,  that 
in  a  purchased  estate,  tlie  bnvthers  on  the  side  of  the  mo- 
ther arc  on  an  equality  with  those  on  the  side  of  the  father. 

It  is  believed  and  hoped,  that  we  siiall  return  to  tlie  oM 
construction  unfortunately  broken  in  upon  by  the  former 
decision.  All  disputes,  and  conti-adictions,  and  uncertain- 
ties, will  then  be  removed  fore>  er  :  and  the  law^  restored 
to  what  it  was  universally  understood  to  be  for  twenty- 
three  years  after  its  enaction.  In  all  estates,  if  thei'e  were 
no  issue,  brothers  should  take :  hut  arrumg  broHiers^  in  case 
the  inheritance  had  descended  from  a  parent,  a  preference 
should  be  given  to  such  as  were  on  the  side  of  the  parent. 
But  in  no  instance  was  the  claim  arising  from  proximity, 
to  be  postponed,  to  let  in  a  feudal  principle,  unlinown  to 
all  nations  where  the  feudal  system  had  not  prevailed,  and 
calculated  to  pei-pctuate  wcaHh  in  particular  families.* 

TATiiOR,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

The  claim  of  tlie  Complainants  arises  on  a  descent  from 
a  maternal  hatf  brother,  of  lands  which  descended  fromjiis 

*  2  HKyw.  253.    2  Black.  Com.  220. 
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^i4T,  1819.  father,  or  of  lands  descending  from  the  paternal  side  :  and 
Ballard     ^^  '»<*thor  their  claim  be  well  founded,  depends  upon  the  true 
V.         construction  of  the  acts  of  April  and  October,  1784.    The 
^  ^  *"'  tliird  section  of  the  first  act,  without  the  proviso,  is  in  these 
words,  '^  that  if  any  person  dying  intestate,  should,  at  the 
^^  time  of  his  or  her  death,  be  seised  or  possessed  of,  or 
**  have  any  right,  title  or  interest,  in  or  to  any  estate  or 
***  inheritance  in  lands,  or  other  real  estate  in  fee  simple, 
'^  and  without  issue,  such  estate  or  inhertance  shall  dcs- 
*^  ccnd  to  las  or  her  brothers,  and  for  want  of  brothers,  to 
"  his  or  licr  sistei-s,  as  well  those  of  the  half  blood  as  those 
of  the  whole  blood,  to  be  divided  among  them  equally, 
share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants  ;  and  such  and  every  of  them  shall  have, 
**  hold  and  enjoy,  in  their  i-espective  parts  or  portions, 
^'  sucii  estate  or  inheritance  as  the  intestate  died  seised  or 
**  possessed  of  or  entitled  unto."     Were  the  case  to  depend 
on  this  enacting  clause,  the  Complainants'  right  to  the  in- 
heritance would  be  beyond  controversy  :  for  the  words  ex- 
tend to  arery  person  dying  seised  of  any  inlieritancCf  whe- 
ther acqnired  by  descent  or  purchase,  whether  it  descended 
from  the  paternal  or  maternal  line ;   and  embrace  both 
sorts  of  half  blood,  as  well  the  maternal  as  the  paternal. 
The  clause  must  necessarily  continue  to  govern  every  case 
that  is  not  withdrawn  from  its  operation  by  some  proviso ; 
and,  theivfore,  it  must  direct  the  descent  in  this  case,  un- 
less it  be  prevented  by  the  proviso.     The  words  of  the  pro- 
viso arc,  **  that  when  the  estate  shall  have  descended  on 
*^  the  part  of  the  father,  and  the  issue  to  whom  such  inhe- 
^'*ritance  sliall  have  descended,  shall  die  without  issue, 
**  male  or  female,  but  leaving  brothers  or  sisters  of  the 
'^^  paternal  side  of  the  half  blood,  and  brothers  or  sisters  of 
^*  the  maternal  line,  also  of  the  half  blood,  such  brothers  * 
*•  and  sisters  respectively  of  the  paternal  line  shall  inherit, 
**  in  the  same  manner  as  brothers  and  sisters  of  the  whole 
*^  blood,  until  such  paternal  line  is  exhausted  of  the  half 
'^  blood :  and  the  same  rule  of  descent  ^nd  inheritance  shall 
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*'  prevail  amongst  the  half  blood  of  the  maternal  line,  un-  ^*^»  i^^^- 
*^  der  similar  circumstances,  to  tho  exclusion  of  t!ie  pater-     Ballard 
**  nal  line."    The  proviso  then  gives  a  prcfei'cncc  to  the     ,   v. 

Hill  S  ilCJl'H 

half  blood  of  the  line  from  which  the  estate  descended, 
when  the  competitors  for  the  inheritance  are  the  half  blood 
of  that  line,  and  the  half  blood  of  the  line  from  wliich  the 
estate  did  not  descend.  But  there  are  no  words  in  it, 
which  are  exclusive  of  the  latter  half  blood,  where  there  is 
none  other  in  equal  degree,  and  recommended  by  the  rea- 
son given  for  the  preference,  to  claim  it  from  them.  On 
the  contrary,  the  words  "  until  such  line  is  exhausted  of 
**  the  half  blood,"  carry  with  them  a  strong  implication, 
that  when  such  an  event  shall  occur,  the  other  line  of  half 
blood  shall  be  taken  into  the  inheritance.  The  word 
**  iintil,"  which  signifies  the  same  as  "  to  the  time  that," 
seems  to  import,  that  when  the  half  blood  of  the  favoured 
line  gives  out,  the  other  half  blood  shall  inherit.  The  en- 
acting clause  has  viewed  with  undistinguishing  regard  and 
favor  the  half  blood  of  both  lines ;  the  proviso  has  selected 
a  particular  case,  wherein  the  preference  shall  be  given  to 
one  set :  in  all  otlier  cases,  therefore,  as  well  wlierc  the 
reasons  of  the  preference  have  ceased  to  oj)erate,  as  wlicre 
they  have  never  existed,  the  other  set  of  half  blood  must  be 
entitled.  ^ 

A  man  having  issue,  and  having  also  brothers^  and  sis- 
ters of  the  half  blood  on  the  fathei^'s  side,  and  brothers  and 
sisters  of  the  half  blood  on  the  mother's  side,  for  peculiar 
reasons,  tliinks  proper  to  devise  his  estate  to  all  his  bro- 
thers and  sisters,  as  well  tlie  half  blood  on  one  side  ai  on 
the  other,  but  annexes  a  condition  to  the  devise,  that  the 
paternal  half  blood  shall  enjoy  the  estate,  until  that  line 
be  exhausted :  Of  the  intenhon  of  the  testator  in  such  a 
case,  it  does  not  seem  possible  to  doubt.  The  legality  of 
the  devise  is  another  question. 

The  other  proviso  is,  "  that  it  any  brother  or  sister  of 
"  the  intestate  shall  have  died  in  the  life  time  of  the  intes- 
^  tate,  leaving  issue,  male  or  female,  such  Lssue  shall  re- 
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Mat,  1819.  «  presciit  tlieir  deceased  parentf  and  stand  in  tlic  same 

'^^     *^  place,  he  or  she  would  have  done,  if  living."     There  is 

V.        nothing  in  this  proviso,  whicli  can  have  any  tendency  to 

iiiirs  heirs,  iij^p^j.  yj^  ,.^^1^^  ^f  ^jj^.  Complainants  ;  tlie  only  object  of 

it  being  to  pi*ovide  for  collateral  descents  as  far  as  bro- 
thers' and  sisters*  children. 

The  pix)viso  of  the  2d  section  had  made  provision  for 
lineal  descendants  as  far  as  grand  duldren  ;  and  in  order 
to  complete  the  system,  the  words  of  the  4th  section  arc, 
^'  that  the  same  rules  of  descent  shall  be  observed  in  lineal 
*^  descendants  and  collaterals  respectively,  where  the  lineal 
"  descendants  shall  be  further  removed  from  their  ancestor 
*^  than  grandchildren,  and  where  the  collaterals  shall  be 
"  further  removed  than  the  children  of  brothers  and  sis- 
"  ters."  What  is  meant  by  "  tlie  same  rules  of  descent  ?" 
Clearly  the  rules  established  by  tlic  preceding  sections^ 
one  of  which  is,  that  wliere  there  are  two  sets  of  lialf  blood,. 
the  set  of  that  line  from  which  the  estate  descended,  shall 
be  preferred  to  the  line  from  which  it  did  not  descend : 
Consequently,  uncles  and  aunts,  great  UDcle>s  and  great 
aunts,  &c.  of  the  line  from  which  the  estate  descended, 
shall  exclude  uncles  and  aunts,  great  uncles  and  great 
aunts,  &c.  of  tlie  line  from  which  it  did  not  desceniL  In 
other  words,  where  those  who  claim  the  inheritance  are  in 
equal  dogrce,  or  represent  those  who  wei-e,  the  acquiring 
line  shall  be  prefeired.  Where  the  claimants  are  not  in 
equal  degree,  the  proximity  of  degree  shall  decide  the  right 
to  the  inheritance.  This  appears  to  the  Court  to  be  the 
true  interpi^tation  of  the.se  sections  of  the  act  of  1784,  and 
to  arise  naturally  from  the  words,  as  well  as  being  conso- 
.  nant  to  the  views  of  the  Legislature,  and  to  the  spirit  in 
,  which  the  act  was  framed.  To  exclude  the  maternal  half 
blood  for  the  sake  of  a  remote  collateral^  or  to  suffer  the 
land  to  escheat  ratlier  than  permit  the  half  blood  to  inherit, 
does  not  seem  to  accord  with  the  sentiment  expressed  in 
tlie  preamble  to  the  3d  section :  **  And  whereas  it  is  almost 
'^  peculiar  to  the  law  of  Great  Britain^  and  founded  in 
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**  principles  of  the  feudal  system,  which  no  longer  apply  M*^*  1819. 
**  in  that  government,  and  never  can  in  this  state,  that  the     Balianl 
**  half  blood  should  be  excluded  from  the  inheritance,  &c.'*     .    ^'- 

Hill's  licirs. 

It  is  true,  that  the  law  of  England  gives  a  preference  to 
the  male  stock  ;  and  there  is  a  partial  recognition  of  the  i 
same  principle,  in  the  7th  section  of  the  act  of  April,  1784, 
amended  by  the  act  of  October,  1784  ;  winch  provides, 
**  that  in  case  of  the  death  of  any  pi»rson  intestate,  leaving 
**  any  real  estate  actually  purchased  or  otherwise  acquired, 
"  and  not  having  any  heirs  of  his  body,  nor  any  brotlier 
**  or  sister,  or  the  lawful  issue  of  such,  then  such  estate 
**  shall  be  vested  in  the  father  of  the  intestate,  if  living, 
f*  but  if  dead,  then  in  the  mother  for  life,  then  in  the  heirs 
**  of  such  intestate  on  the  part  of  the  father,  and  for  want 
**  of  heirs  on  the  part  of  the  father,  then  in  the  heirs  of  the 
"  intestate  on  the  part  of  the  mother  forever." 

It  is  to  be  observed  on  this  section,  that  the  father  is 
called  in,  only  upon  the  son's  dying  without  lineal  lieirs, 
and  without  brothers  or  sisters,  or  the  issue  of  such.  The 
preference  of  the  male  stock  has  been  confined  strictly  to 
the  cases  enumerated  in  the  7th  section,  and  its  amend- 
ment, to-wit,  to  cases  of  estates  purchased  by  the  intestate. 
And  on  this  point,  the  decisions  have  been  uniform,  allow- 
ing the  half  blood  to  inherit,  when  the  land  was  purchased, 
and  giving  them  the  preference  to  the  father  and  the  male 
stock. 

A  section  inserted  for  the  purpose  of  giving  a  preference 
to  the  male  line,  amended  to  prevent  that  preference  from 
being  interrupted  by  the  accident  of  death,  is  yet  so  re- 
stricted in  its  terms,  and  so  modified  by  judicial  exposition, 
admitted  to  be  just,  that  the  favoured  stock  is  called  to  the 
inheritance  only  after  the  failure  of  issue  in  the  intestate, 
and  the  failure  of  brothers  and  sisters  of  evei-y  description, 
maternal  as  well  as  paternal  half  blood.  It  appears  to  the 
Court,  that  every  reason  for  thus  confining  and  limiting 
tiie  preference  of  the  male  line  under  this  clause,  applies 
witix  increased  strength  to  prove,  that  the  preference  ought 

Fff 
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Mat,  1819.  to  bc  strictly  confined  under  the  third  section,  to  the  half 

j^l^     blood  of  tlie  acquiring  line  :  thatthey,  and  they  only,  shall 

r.         exclude  the  half  blood  of  the  non-acquirinff  line.     A  con- 

¥1*11*       \         *  M  tj 

H  lejrs.  gjg^j^^  meaning  will  be  thus  given  to  the  3d  clause^  to  the 
.proviso,  and  its  extension  by  the  4th  section,  which  would 
then  read,  **  Whei^e  any  pei-son  shall  die  intestate,  without 
'^  issue,  and  without  brotlier  or  sister,  or  the  issue  of  sucb> 
'^  leaving  uncles  or  aunts  of  the  line  from  which  the  estate 
*•  descended,  and  uncles  or  aunts  of  the  line  from  which 
*^  the  estate  did  not  descend,  tlie  former  uncles  or  aunto 
**  shall  exclude  the  latter.*' 

There  is  also  a  declaration  in  the  3d  section  of  the  act 
of  October,  1784,  **  That  the  paternal  line  is  favoured  in 
*^  all  other  instances,*'  and  it  proceeds  to  guard  against  the 
estate  being  transferred  to  tlie  maternal  line,  by  the  deatii 
of  the  fatlier  before  the  mother  of  the  intestate,  which 
would   have  happened   in  consequence    of  the    phrase- 
ology of  the  7th  section.     It  is  apprehended  that  this  de- 
claration relates  only  to  the  instances  in  which  the  pater- 
nal line  is  favoured  in  the  7th  section ;  to-wit,  that  in  pur- 
chased estates,  it  shall  ascend  to  the  father,  if  living,  but 
if  he  be  dead,  and  the  mother  likewise,  tliat  it  shall  descend 
to  the  paternal  heirs,  and  continue  in  that  line  as  long*  aa 
there  are  any  heirs.     So  that  it  is  favoured  in  all  cases  of 
purchased  estates,  except  where  the  father  be  dead  and  the 
mother  be  alive  :  in  which  case,  the  heritable  line  was  di- 
verted from  the  paternal.    When  the  Legislature  were 
about  to  remedy  tliis  only  case  in  which  the  paternal  line 
was  not  favoured  in  the  7tli  section,  with  respect  to  pur- 
chased estates,  it  was  natural  to  advert  to  the  other  cases 
where  it  was  favoured  ;  and  in  relation  to  this  provision, 
it  was  favoured  "  in  all  other  instances."     In  no  other 
sense  can  the  declai*ation  be  considered  correct ;  for  no 
prcfei'ence  is  given  to  it  in  any  other  part  of  the  act,  except 
in  entitling  males  before  females.     It  is  not  pi^eferied  in 
descents ;  it  is  not  preferred  where  the  estate  descends 
from  the  matcimal  line ;  it  cannot  be  preferred  hy  force  of 
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the  soventk  canon  of  descents,  for  tliat  plainly  pomes  within  ^^^^  l^^^- 
the  purview  of  the  rth  section,  and  the  amendatory  law,     p^J^ 
and,  as  such,  "  is  repealed  and  made  void.*'  v. 

The  sixth  canon  of  descents,  excluding  the  half  blood, 
was  unquestionably  repealed  by  the  thii'd  section  of  the 
act  of  April,  1784,  for  the  same  reason :  from  which  time 
the  half  blood  became  entitled.  In  October,  1784,  the 
Legislature  say,  *^  that  doubts  have  been  entertained  whe- 
**  ther  brothers  of  the  half  blood  shall  be  entitled  to  suc- 
**  cecd  to  the  inheritance  in  the  same  m^nne*:-  as  sisters  do, 
**  where  there  is  no  brother,  nor  the  issue  of  any  such  ;'* 
and  they  proceed  to  declare  tJiat  it  was  their  intention,  in 
the  third  section  of  the  act  of  April,  1784,  to  let  in  bro- 
thers of  the  half  blood,  equally  with  brothers  of  the  whole 
blood,  &c.     This  act  was  passed  from  abundant  caution,  « 

and  to  guard  against  a  construction  in  opposition  to  the 
declared  will  of  the  Legislature,  and  one  which  it  is  be- 
lieved would  not  be  recognized  by  a  Court  of  Justice ; 
since  the  rule  of  law  is,  that  relation  shall  be  had  to  the 
last  antecedent,  unless  it  obstruct  the  sense.  The  pream- 
ble to  the  tliird  section  expresses  the  intention  to  admit 
the  half  blood ;  and  the  construction  of  the  wot*ds,  unless 
much  refined  upon,  conveys  that  intention.  The  Legisla- 
ture say  that  doubts  have  been  suggested :  to  prevent  them 
in  future,  they  declaim  what  their  original  intention  was, 
and  change  the  language  of  the  third  section. 

So  far  as  the  Legislature  have  declared  a  preference  for 
the  line  of  the  purchasing  ancestor,  oi*  the  male  stock,  the 
Court  is  bound  to  execute  theii*  will ;  but  it  does  not  feel 
bound  by  .any  considerations  of  expediency  or  justice  to 
preserve  a  preference,  where  it  is  not  clearly  to  be  col- 
lected from  the  law\  Tlie  principles  are  peculiar  to  the 
law^s  of  England,  and  others  derived  from  the  feudal  sys- 
tem, *and  were  unknown  to  the  enlightened  iTpublics'  of 
antiquity.  The  system  is  purely  artificial,  and,  in  some 
respects,  repugnant  to  our  notions  of  justice  and  the  obli- 
gations  of  duty.     So  far  as  natural  reason  suggests  any 
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*vllLifi^  thing  on  the  subject,  a  law  regulating  the  descent  of, 
Ballard     cstatcs  should  bc  founded  on  the  presumed  will  of  the  de- 
'^'  .      ceased ;  and  regulate  the  succession  in  such  a  manner  as 

will  S  11C11*S« 

he,  probably,  would  have  done,  under  tiie  united  dictates  of 
duty  and  inclination.  The  sti*ongest  affection  is  between 
parents  and  cliildrcn;  and  the  next,  the  love  between 
bi-ethren,  ansing  from  their  relation  to  the  same  common 
stock,  heightened  by  youthful  association,  and  the  likeness 
of  years  and  education. 

The  last  owner  of  an  estate  is  as  completely  so  as  any 
former  one ;  and  it  is  quite  as  reasonable  to  consult  his 
presumed  inclination  as  that  of  a  remote  ancestor.  It  is 
not  probable  that  he  would  prefer  a  distant  collateral,  be- 
cause of  the  male  stock,  to  his  maternal  brothers  ;  nor  is 
it  certain  that  duty  would  require  him  to  do  it,  because 
the  remote  relation  was  of  the  acquiring  blood.  The  law 
relative  to  the  distribution  of  personal  property  has  ex- 
cluded all  these  principles,  and  its  justice  is  generally  ap- 
proved. 

For  these  reasons  it  is  the  unanimous  opinion  of  the 
Court  that  the  demurrer  be  overruled  and  the  bill  sus- 
tained.* 

♦  Taylor,  Hall,  and  Murphey,  (who  sat  for  Judge  Henderson,)  com- 
posed the  Court.  Judge  Henderson  had  been  of  counsel  in  this  case, 
and  gave  no  opinion  in  relation  to  the  judgment.  His  opinion  had  for- 
merly been  adverse  to  the  claim  of  the  half  blood ;  but,  after  the  judg. 
ment  was  rendered  in  this  case,  he  declared  that,  upon  mature  considera- 
tion, his  opinion  had  changed,  and  that  he  concurred  in  thinking  the  half 
blood  were  entitled. 
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Mat,  181^. 

Richard  M'Crce  1 

V.  >  From  Mecklenburg. 

William  Houston.  J 

Alexander,  upon  the  marriag'e  of  his  daughter  with  M'Cree,  made' a  parol 
gift  to  htm  of  a  slave.  M'Cree  kept  the  slave  in  his  possession  for 
seven  years,  and  being  about  to  remove  out  of  the  state,  he  nnade  a 
parol  gift  of  the  same  slave  to  his  son,  an  infant  of  f»ur  years  old,  who, 
with  the  slave,  remained  with  Alexander.  Two  years  afterwards 
Alexander  sold  the  slave  for  a  valuable  consideration  to  Houston,  who 
knew  of  the  gift  to  M'Cree's  son.  This  sale  to  Houston  is  good  ts 
against  M'Cree*s  son,  undt-r  the  act  of  1784,  ch.  10. 

This  act  makes  all  parol  gifts  oi  slaves  void,  as  to  creditors  and  pur- 
chasers, with  or  without  notice. 

Cifts  of  slaves,  not  voixl  as  to  the  credit6r9  of  the  donor  and  purchasers 
from  him,  must  be  in  writing,  attested  and  registered,  and  made  b<ma 
fide. 

This  Court  adopts  Lord  Mansfield's  construction  of  the  statutes  of  27th 
Elizabeth,  and  will  support  voluntary  conveyances  made  bonafide^  and 
founded  upon  a  meritorious  consideration,  against  purchasers  for  a 
valuable  consideration. 

This  was  an  action  of  detinue  for  sundry  negr-o  slaves^ 
Maria  and  her  children  ;  and  the  case  was,  that  William 
Alexander,  sen.  was  tlie  owner  of  the  negro  slave  Maria^ 
and  upon  the  marriage  of  his  daughter  Mary  with  William 
M^Crce,  father  of  the  Plaintiff,  in  the  year  1789,  he  made 
a  parol  gift  of  Maria  to  his  son  in  law,  who  kept  her  in 
possession  until  the  year  1796 ;  when,  heing  about  to 
remove  to  the  state  of  Tennessee,  he  made  a  parol  gift  of 
Maria  to  his  son  Richard  MXree,  the  Plaintiff,  then  an 
infant  about  three  or  four  years  old  ;  and  left  the  Plaintiff 
and  the  slave  Maria  with  William  Alexander,  the  grand- 
father of  the  Plaintiff.  Afterwards,  in  the  year  17  98, 
William  Alexander,  for  a  valuable  consideration  to  him 
paid,  sold  the  slave  Maria  to  the  Defendant  Win.  Hous- 
ton, who,  at  the  time  of  the  pitrcliase.  was  fully  apprised 
of  the  Plaintiff *s  claim  to  the  slaxe.  Ail  the  other  slaves 
named  in  the  declaration  were  the  children  of  M:u'in,  and 
the  Plaintiff  brought  this  suit  within  three  years  after  his 
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Mat,  1819.  arrival  to  full  age.    The  Jury,  under  the  direction  of  the 
M'Cree     Co«irt,  found  a  verdict  for  the  Defendant ;  and  a  rule  for 
^'-         a  new  trial  being  ohtained,  on  the  ground  of  misdirection 
by  the  Court,  the  case  was  sent  to  this  Court. 

Mordecau  for  the  Plaintiff. — There  is  no  necessity  for 
examining  what  would  be  the  situation  of  the  Plaintiff 
against  a  purchaser  claiming  under  M'Croe  the  elder.  No 
creditor  of  his  nor  purchaser  from  him  sets  up  any  claim^ 
and  no  sale  by  Alexander  could  affect  a  gift  made  by 
M'Cree.*  The  question  is,  can  a  purchaser  from  Alexan- 
der, with  full  notice  of  the  settlement  made  by  him  on  his 
daughter,  avoid  tiiat  settlement,  because  it  was  not  evi- 
denced by  deed  ?  To  determine  this,  it  will  be  necesss^ 
to  examine  the  statute  of  1784,  ch.  10:  and  whether  we 
adhere  to  the  letter  of  the  statute,  or  extend  the  woitls  to 
embrace  cases  whi(  h  have  been  construed  within  its  spirit^ 
the  Plaintiff  must  prevail. 

As  to  the  letter  of  the  statute : — We  think  the  Legisla- 
ture have  expressly  provided  for  every  thing  which  tliat 
act  WAS  intended  to  remedy,  and  that,  by  going  further, 
the  Court  will  not  construe^  but  legislate.  The  title  of  the 
act  is,  **  directing  bow  deeds  of  gifts  and  bills  of  sales  of 
slaves  shall  be  executed,  authenticated  and  [)er|>etuated.'' 
The  preamble  recites  that  "  Whereas  many  persons  have 
heen  injured  by  secret  deeds  of  gift  to  children  and  others, 
and  for  want  of  formal  bills  of  sale  for  slaves,  and  a  law 
for  j)er|)etuating  such  gifts  and  sales."  These  are  the 
miscliiefs  the  Legislature  propose  to  remedy,  and  they  go 
on  to  declare  that  *'  For  remedy  whereof,  all  sales  (not  all 
"  gifts)  of  slaves  shall  be  in  writing,  attested  by  at  least 
**  one  creditable  witness,  or  otherwise  shall  not  be  deemed 
*^  valid  :  and  all  bills  of  sale  of  negi^oes  and  deeds  of  gift 
"  of  any  estate  of  whatever  nature,  shall,  witliin  nine 
"  months  after  the  making  thereof,  be  proveil  in  due  foi-m 
^'  and  recorded :  and  all  bills  of  sale  and  deeds  of  gift  not 

♦  1.  Vcm.  45,  Jones  v.  Furefoy. 
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*'  authenticated  and  perpetuated  in   manner  by  this  act  Mat,  1819. 
"  directed,  shall  be  void  and  of  no  force  whatsoever.**     M'Cree 
The  mischiefs  recited  are  three.     Ist.  Secret  deeds  of  eift:         v. 
fid.  The  want  of  formal  bills  of  sale  for  slaves;  and,  3d. 
The  want  of  a  law  for  perpetuating  such  gifts  and  sale^. 
The  act  provides  a  remedy  for  each  mischief.     1st.  Deeds 
of  gift  shall  no  longer  remain  secreU  but  sliall  be  recorded 
within  nine  months,  otherwise  they  shall  be  void ;  2d.  Ml 
sales  of  slaves  shall   be  in  writing;  and,  3d.  Such  gifts 
(that  is  such  as  are  evidenced  by  writing)  and  such  sales 
shall    be   perpetuated    by   having  tl»c   writing   recorded. 
Expressio  unius  est  exdiisio  alierivs.     ^uoties  verbis  nulla 
est  amhigidtas^  ibi  nulla  expositio  contra  verba  Jienda  est. 
The  Legislature  have  told  us  the  mischiefs  which  tliey 
intended  to  remedy :  shall  the  Courts  say  there  ai-e  other 
mischiefs  which  we  think  ought  to  be  provided  for,  and  we 
will  take  it  for  granted  that  the  Legislature  also  intended 
to  |H*ovide  a  remedy  for  tliem  f     If  what  is  sot  up  in  this  " 
case  on  behalf  of  the  Defendant  had  been  deemed  a  mis- 
chief, for  which  a  remedy  should  be  provided  by  the  Legis- 
lature, they  could  have  provided  such  remedy  by  tlie  inser- 
tion of  two  words :  all  sales  "  and  gifts'*  of  slaves  shall 
be  in  writing,  &c.     The  Legislature  seem  cautiously  to 
have  avoided  the  insertion  of  these  words.    Strong  reasons 
presented  themselves  to  the  Legislature  against  the  appre- 
hension of  such  mischiefs  from  parol  gifts.     In  all  such 
gifts,  the  law  required  an  actual  delivery  of  the  possession, 
which  gave  as  much,  if  not  more,  notoriety  than  the  re- 
cording or  registering  of  a  deed. 

If  all  gifts  were  within  the  purview  of  the  act  of  1784, 
why  did  not  the  Legislature  in  the  year  1792  put  tliem  on 
the  same  footing  with  sales?  They  declared  by  the  act 
of  1792,  ch.  6,  that  that  act  is  to  amend  the  act  of  1784  ; 
and  that  notwithstanding  the  act  of  1784  required  that 
**  all  sales  of  slaves  slwuld  be  in  tvriting^^^  yet  "  that  all 
*^  sales  of  slaves  6(ma  fide  made,  and  accompanied  with 
"  the  actual  delivery  of  the  slave  or  slaves  to  the  pur- 
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Mat,  1819.  «  chaser,  and  which  would  have  been  held  good  and  valid 
^,^         **  b<'foi*e  the  passing  uf  the  art  of  1784,  sliall  be  gooii  and 
V-        "  valid  without  any  bill  of  sale.'*     This  was  the  precise 


Houston. 


•  I 


condition  of  gifts  at  the  common  law:  and  the  act  of  1792 
was  intended  to  place  sales  on  the  same  ground  with  gifts* 
If  such  be  the  letter  of  the  act,  what  is  its  spirit  ?  The 
object  of  the  act  was  to  protect  |>ersons  from  being  in  pi  red 
by  secret  gjffts*  If  we  are  to  construe  it  then  accoi*ding  ta 
the  spirit,  we  should  take  care  that  no  person  be  injured 
by  such  secret  gifts.  Why  is  theiv  no  necessity  for  a  re- 
corded deed  between  the  parties  ?  Because  they  know  the 
transaction  without  a  deed,  and  cannot  be  injured  by  the 
want  of  a  deed.  Will  not  the  same  reasoning  apply  to  a 
purchaser  fi*om  the  donee  ?  Will  not  the  same  knowledge, 
which  prevents  A.  from  avoiding  his  own  gift,  pi'e\ent  B. 
likewise  ?  If  not,  it  is  only  necessary  to  change  the  color 
-  of  the  transaction,  to  let  Jl.  make  a  sale  to  B,  and  the  pro- 
'  visions  of  the  act  are  complied  with,  and  the  parties  arc 
safe.  The  object  of  the  law  is  to  give  information,  and 
"Whether  it  come  in  through  the  eyes  or  the  ears  is  imma- 
terial. 

If  there  had  been  a  deed,  and  that  deed  riot  registered, 
the  case  would  have  been  within  the  verv  letter  of  the  law: 
and  how  then  would  it  have  stood  ?  A  variety  of  cases 
shew  that  the  party  purchasing  with  notice  of  an  unregis- 
tered deed,  shall  be  affected  by  it,  and  his  purchase  be 
defeated,  it  being  made  mala  fide.*  It  is  true  tliese  are 
all  cases  in  equity :  but  when  a  Court  is  making  a  con- 
struction u|)on  a  statute  for  the  pur{X)se  of  bringing  a  case, 
not  within  its  letter,  within  the  mischiefs  it  was  intended 
to  guard  against,  the  construction,  in  equity  and  law,  must 
be  the  same;  and  the  notice  is  equally  operative  in  law  as 
in  equity .f 

*  3  Atk.  650.    1  Strang,  664.    3  Johns,  ch.  Kep.  608. 
t  10  Johns.  461.    1  Burr.  474.    Peakc's  N.  P.  190, 191.    2  Mass.  Rep, 
506.    4  do.  637.    6  do.  29,  487.    3  do.  Appendix,  575. 
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A  Henderwun  for  the  Defendant. — This  case, docs  not  M4t,  1819. 
de))end  on  tlie  27 th  Elizabetli,  but  is  governed  by  the  art     ^|»cj.ee 
of  1784.     The  acts  of  I3th  and  ?.7th  Elizabeth  declare  all         v, 
gifts  made  with  intent  to  defraud  creditors  or  purchasers 
void.     Under  these  acts,  if  there  be  no  intent,  that  is,  an 
actual  or  leg.il  intent,  to  defraud  creditors  or  purchasers, 
the  gift  is  good.     Courts  of  Law  have  held  certain  arts 
fraudulent  per  se  ;  sucli  as  continuing  in  possession  of  the 
property  after  an  absolute  bill  of  sale  or  deed  of  gift.    But 
yet  this  is,  because  the  purchaser  or  the  donee  suffers  the 
seller  or  the  donor  to  hold  out  to  tlie  world  false  colors, 
by  which  creditor  or  subsequent  purchasers  may  be  in- 
jured. 

A  few  cases  will  shew  what  has  been  the  cutrent  of 
decisions  in  this  State  upon  the  operation  of  the  act  of^ 
1784.  If  a  person  make  a  gift,  not  indebted  at  the  tinko, 
nor  with  a  view  to  become  indebted,  the  gift  is  void  against 
subsequent  creditors  under  the  act  of  1784  ;*  though  sucii 
gift  would  have  been  good  under  the  13th  Elizabeth.f  In 
Peai*son  v.  Fisher,  decided  in  this  Court,:^  and  Shermon 
T.  Russell,^  it  was  decided  that  a  gift  to  a  cliild,  of  a  slave, 
not  in  writing,  is  void  as  to  creditors  under  the  act  of 
1784.  In  the  latter  case,  the  father  was  not  indebted  at 
the  time  of  the  gift,  and  the  slave  was  given  to  a  child  that 
was  a  cripple.  There  was  no  actual  intent  in  the  father 
to  defraud  his  creditors.  He  had  ample  pro|)erty  to  pay 
his  debts. 

In  West  V,  Dubberly,$  this  Court  say,  if  the  deed  to  tijc 
daughter  was  made  with  a  view  to  defraud  creditors, 
though  clothed  with  the  most  solemn  form,  it  would  he 
void  when  opposed  to  such  claimants ;  and  if  made  with- 
out such  motive  actually  existing,  yet,  if  unattested  by  a 
subscribing  witness,  it  is  declared  void  by  the  act  of  1784, 
w^hich  act  our  Courts  have  construed  to  extend  only  to 
creditors  and  purchasers. 

•  2  Hay.  289.        f  ^  ^onb.  271.        *  1  Uw.  Rep.  461.      §  Do.  467. 
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Mat,  1319.      This  act  was  not  made  to  protect  creditors  and  pur- 

M'Cree     ch*'**^*'s  against  fraudulent  con^'eyances ;  for  that  was  suf- 

V.        ficiently  provided  for  by  the  acts  of  ISth  and  27th  Eliza- 

bethy  and  our  own  act  on  the  same  subject,  passed  in  1815  ; 

but  it  was  made  to  prevent  creditors  and  purchasers  being 

*  injured  liy  secret  sales  or  deeds  jf  giftf  though  the  sale 

might  liave  been  for  a  fair  price,  and  the  gift  on  the  most 

meritorious  consideration.  i 

It  is  apparent  that  the  legislature  had  no  eye  to  the 
fraudulent  intent  of  the  parties,  as  they  place  a  sale  on  the 
same  footing  as  a  gift.  Their  object  was  to  prevent  cre- 
ditors and  purchasers  being  injured  by  the  secrecy  of  the 
transaction. 

The  act  of  1792,  ch.  6,  makes  the  sale  of  a  slave,  ac- 
companied with  the  actual  delivery  to  the  purchaser,  and 
which  would  have  been  good  before  the  act  of  1784,  good 
and  valid  without  any  bill  of  sale.  What  sale  of  a  slave 
would  have  been  good  before  the  act  of  1784  ?  A  sale  for 
a  valuable  consideration :  and  what  but  the  act  prevented 
it  being  good  after  the  act?  Against  whom  would  it  have 
been  held  good  and  valid  before  the  act  f  Creditors  and 
purchasers. 

7'he  Plaintiff  claims  under  his  father,  and,  being  a  mere 
volunteer,  stands  precisely  in  his  place. 

Then  what  effect  will  notice  of  the  claim  of  the  Plaintiff 
have  on  the  transaction  ?  It  can  have  no  effect,  if  our 
construction  of  tlie  act  of  1784  be  correct,  because  the  act 
requires  a  deed  of  gift  to  pass  the  right  to  a  slave  or  other 
property  against  creditors  and  purchasers.  The  moment 
the  slave  is  purchased,  the  legal  estate  is  vested  in  the 
purchaser.  If  the  Plaintiff  have  any  claim  i*emaining,  it 
is  in  equity. 

That  if  he  has  any  claim  remaining  he  must  resort  to 
equity,  will  appear  by  the  registry  acts.  In  tlie  case 
of  Le  Neve  v,  Le  Neve,  3d  Atk.  646,  Lord  Hardwicfce 
says,  it  would  be  a  most  mischievous  thing,  if  a  person 
taking  advantage  of  the  legal  form  appointed  by  an  act  of 
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Parliamenty  might  under  that  protect  himself  against  a  Mat,  1819. 
person  who  had  a  prior  equity,  of  which  he  had  notice.     ^'Cree 
The  case  of  Lord  Forbes,  in  S  Atk.  653,  proves  that  notice         v. 
cannot,  under  the  registry  acts,  be  taken  advantage  of 
in  a  Court  of  Law*     In  that  case  the  conveyance  to  the 
trustee  being  registered,  an  ejectment  was  brought;  no- 
tice was  proved  of  the  prior  conveyance,  but  it  was  held, 
it  would  not  do  at  Law,  and  an  injunction  was  filed.   The 
same  doctrine  seems  recognized  by  this  Court  in  the  case 
of  West  V.  Dubberly  before  mentioned. 

But  if  the  construction  which  has  heretofore  been  put 
upon  the  act  of  1784  should  be  thought  by  the  Court  to  be 
erroneous,  and  they  will  now  change  the  Law,  the  next 
inquiry  is,  whether  the  gift  be  not  void  against  purchasers 
by  the  act  of  27th  Eliz.  ch.  4.  By  the  very  words  of  this 
act,  the  words  "  good  consideration*'  mean  valuable  con- 
sideration. They  are,  **  all  persons  who  shall  purchase 
for  money  or  other  good  consideration.''  These  words 
are  take^  notice  of  by  Newland,  in  his  Treatise  on  the  Law 
of  Contracts,  S92,  and  in  diyers  other  books. 

In  2  Yes.  10.  Loi*d  Hai*dwicke  says,  that  every  volun- 
tary conveyance,  where  afterwards  there  is  a  conveyance 
for  a  valuable  consideration,  though  there  be  no  actual 
fraud  intended,  is  void  against  creditors  and  subsequent 
purchasers. 

In  Evelyn  v.  Templar,*  A.  by  settlement  after  mar- 
riagef  (not  being  indebted,)  conveyed  to  trustees  to  family 
uses,  i*eserving  a  power  tf)  sell,  but  covenanting  that  the 
purchase  money  should  be  paid  to  the  trustees  to  be  laid 
out  to  the  same  uses.  He  sold  to  B.  who  had  notice  of  the 
covenant,  but  paid  his  money  to  A.  who  died  insolvent. 
It  was  held  that  B.'s  representatives  should  not  be  obliged 
to  repay  the  money,  because  the  settlement  was  voluntary^ 
and  fraudulent  as  against  a  purchaser:  and  the  Lord 
Chancellor  said,  that  although  it  would  have  been  well,  at 
first,  if  the  voluntary  covenant  had  not  been  thought  so 

♦  2  Bro.  ch.  148. 
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>fAT,  1819.  little  of,  yet  the  rule  was  such,  and  so  many  estates  stand 

MCrce     "1*^"^  ^*'  ^''^^  '^  Cannot  be  shaken. 

V.  And  here  it  may  be  observed,  tliat  althous^h  the  fact  of 

A.'s  not  bein^  indebted  at  the  time  of  his  makin.s^  the  vo- 
luntary Kottlement  might  have  been  material,  if  we  were 

m 

considering  the  claim  of  fi  subsequent  creditor  under  the 
13th  Elizabeth,  yet  as  regards  a  purcJiasei'  under  the  srth 
Elizabeth,  it  is  entirely  immaterial.  Lord  Hardwicke 
drew  this  distinction  between  13th  Elizabeth,  which 
respects  creditors,  and  the  2rtli  Elizabeth,  which  respects 
purchasei's,  in  Lord  Townshend  v,  Windham.* 

A  fitther  ntade  a  lease  of  his  manoi*s,  &c.  to  trustees  in 
trust  for  his  daughter  for  twenty-one  yeai's,  to  the  intent 
that  the  prtjfits  before  her  marriage  should  be  for  her 
maiiitenance,  and  for  raising  a  |iortion  if  she  married  P. 
She  did  not  marry  P.  but  anotiier,  whom  the  father  dis- 
liked, but  ulterwai'ds  he  was  satisfied  with  their  marriage, 
and  live<l  with  them.  It  was  held  that  the  conveyance 
was  voluntary  and  void.f 

The  case  of  Newstead  v.  Searlc,:}:  which  seems  to  make 
against  the  Defendant,  is  explained  by  Newland,  in  his 
Treatise  on  Contracts,  in  page  399.  Lord  Hardwicke 
says,  in  Newstead  v.  Searle,  **  Here  are  i-eciprocal  consi- 
*'  dei^ations  on  the  part  of  the  husband  and  wife,  by  the 
**  pro>  ision  under  the  articles  for  the  children  of  the  second 
**  marrijige." 

The  case  of  Doe  v.  Rutledge§  is  examined  by  Newland, 
in  ]>age  402.  It  was  for  want  of  a  bona  fide  and  valuable 
considrration  iti  the  puirhaser  of  the  estate,  that  Lord 
MansfieUl  deti'rminrd  the  first  deed  to  be  good. 

In  the  caso  of  Ilamerlin  v.  Millon.||  the  limitation  was 
supj)ot  ted  by  a  valuabh*  ronsider^Ltion  directly  apply iiigtt*  it. 
'  In  Bovey's  case,^]  the  opinion  of  the  Court  was  extra- 
judicial.    The  question  was,  whether  a  settlement  after 

*  2  V(  s.  10. 

t  N^vi .  on  Cont.  3^6.     Siderfin,  133.     1  Civ  Ca.  216.    Cro  Jac.  158. 

t  1  Atk.  26d.        §  Cowp.  703,        g  2  Wills,  356.        1  1  Vent,  193. 
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inarriage»  but  in  pursuance  of  artides  before  mairiaget  to  Mat,  1819. 
the  husband  for  Iife»  for  the  wife  for  life,  then  to  the  heirs,     M^Q^ee 
was  void  aj^nst  subsequent  purchasers  for  a  valuable         v. 
consideration.    The  Court  held  there  was  no  color  of 
fraud,  the  settlement  being  in  pursuance  of  articles  before 
marriage. 

In  Prodgers  v.  Langham,^  one  of  the  decisions  of  the 
Court  was,  that  though  the  deed  was  void  in  its  creation 
as  to  purchasers,  yet,  tlie  marriage  liaving  taken  effect, 
tlie  first  settlement  did  not  i-emain  voluntary. 

Kirk  V.  Clark,  was  determined  upon  the  consideration 
of  marriage.  Though  at  first  voluntary,  the  deed  became 
good  in  consideration  of  the  marriage. 

In  Brown  v.  Carter,  Lord  Alvanly  considered  the  case 
t>f  Kirk  v.  Clark  to  be  a  strong  one. 

The  subject  is  well  examined  by  Newland,  from  page 
391  to  page  405 ;  and  in  9  East.  89,  Lord  EUenboroogh 
examines  all  the  leading  cases  upon  the  subject,  and  shews 
conclusively  that  they  establish  the  position,  that  purchasers 
for  valuable  consideration  will  hold  against  voluntary  con- 
veyances, under  the  2rth  Elizabeth,  to  the  full  extent  con- 
tended for  in  this  case  on  behalf  of  the  Defendant. 

Gaston,  in  reply. — ^The  gift  from  M*Cree,  the  father,  is 
not  attempted  to  be  impeached :  for  no  one  pretends  to 
claim  as  a  purchaser  or  ci*editor  from  him.  The  only 
attempt  is  to  impeach  the  gift  from  Alexander,  the  grand- 
father, to  M'Cree,  the  father.  This  attempt  is  bottomed 
on  two  grounds:  1st  The  act  of  1784,  ch.  10  ;  2d.  The 
statute  of  27th  Elizabeth  against  fraudulent  conveyances, 
to  the  injury  of  purchasers.  We  will  examine  each  ground. 

First,  as  to  the  act  of  17  84  :— The  Plaintiff  denies,  that 
whether  this  statute  be  now  to  be  expounded,  or  is  regarded 
as  having  a  settled  exposition ;  whether  literally  or  liber- 
ally, by  its  w^ords  or  its  equity,  it  embraces  the  present 

♦  1  Sider.  133. 
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Mat,  1819.  case.    All  that  he  asks  is,  that  the  Defendant,  after  select- 
BFCree     ^^S  ^^^  .^round,  shall  be  obliged  to  meet  hioi  there. 

V.  Taken  as  res  integraj  this  statute  docs  not  embrace  the 

ourton.  ^^^  ^j  ^  parol  gift.  The  preamble  recites  the  mischiefs 
in  the  contemplation  of  the  Legislature :  **  Secret  deeds  of 
^*  gift  to  children  and  othei-s,  the  want  of  formal  bills  of 
<'  sale,  and  a  law  for  perpetuating  such  gifts  and  sales." 
Twice,  arc  gifts,  and  sales,  here  recognized  and  distin- 
guished as  diiferent  modes  of  transfer.  In  regard  to  the 
first,  the  injury  arises  from  secret  deeds  of  gift;  but  as  to 
the  second,  from  sales  without  deed.  Ttie  first  was  inju- 
rious, whatever  the  nature  of  the  property  given ;  but  the 
second  only  injurious  where  slaves  were  transferred ;  and 
there  was  a  general  mischief,  that  such  deeds  of  gift  and 
bills  of  sale  could  not  be  perpetuated.  To  meet  these 
evils,  thus  distinguished,  ("  For  remedy  whereof,'*)  it  is 
enacted,  that  all  sales  afoi*esaid  should  be  by  deed,  at- 
tested. This  cui<ed  the  second  evil.  Next,  that  **  ail 
deeds  of  gift,  of  whatever  kind,"  should  be  proved  and 
recorded.  This  cured  tlie  first  evil :  and  lastly,  all  bills 
of  sale  and  deeds  of  gift  not  so  authenticated  should  be 
void.    This  met  and  remedied  the  last  mischief. 

It  would  manifestly  seem  that  the  Legislature  forbore 
from  regulating  gifts  made  by  parol.  If  tliis  intention 
appear,  we  are  boutid  to  presume  that  they  had  a  sufficient 
reason  for  declining  to  act  on  them.  But  reasons  readily 
suggest  themselves.  Gifts  made  to  a  child  on  marriage 
were  an  established  mode  of  transfer,  and  highly  favored. 
They  had  the  notoriety  attending  the  old  mode  of  feoff- 
ment. The  Legislature  wei*e  not  disposed  to  break  in  too 
violently  on  old  and  fixed  usage.  Besides,  '^  every  proper 
'*  gift  by  parol  must  be  accompanied  with  delivery  and 
**  take  efiect  immediately,"  otherwise  it  was  a  mere  coji- 
tract  which  passed  no  right,  and  could  not  be  enforced  but 
on  sufficient  consideration."*  But  on  a  sale,  **  as  soon  as 
**  the  bargain  was  struck,  the  property  of  the  goods  passed 

*  3  Bl  Com.  441. 
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••'  to  the  vendee,  so  that  property  c<mld  pass  tlierein  in  M^^,  1819. 
"futuro  and  wttiiout  dcliyery,"*    It  might  be  thought     ^'Crce 
safe,  therefore,  to  leave  parol  gifts  to  the  operation  of        v. 
Common  Law  principles,  and  to  tiie  statutory  regulations      ^^  ^^ 
against  frauds,  in  affirmance  of  the  Common  Law.    For,        \ 
according  to  them,  they  wei*e  absolutely  void  without  deli- 
very; and  void  against  creditors  and  purchasers,  unless 
made  bona  fidt*    Honest  gifts,  attended  by  a  notorious  de- 
livery, they  might  not  wish  to  invalidate* 

But  it  is  objected,  that  if  this  act  be  thus  construed, 
evils  will  be  left  wliich  it  docs  not  i*cdrcss«  To  meet  these 
evils,  to  prevent  frauds  and  iierjurics,  all  parol  proof  must 
be  rejected,  and  this  act  turned  into  a  statute  against 
frauds  and  perjuries.    There  is  a  quackery  in  legislation,  ' 

as  in  medicine,  more  dangerous  than  entire  forbearance. 
To  cure  all  political  maladies  by  a  legislative  act,  as  by  a 
charm,  is  an  idle  hope.  Remedies  are  always  best  which 
are  gradually  alterative.  Whether  parol  proof  should  be 
ixjected  of  ordinary  transactions,  is  a  grand  question,  not 
to  be  decided  without  much  deliberation.  It  has  been 
much  questioned,  whether  the  existence  of  such  a  rule  else- 
where, has  not  produced  more  frauds  than  it  prevented. 

At  all  events,  our  Legislature  have  not  intimated  that 
perjuries  were  the  evils  they  meant  to  ciii-c  in  reganl  to 
gifts,  but  secrecy  only.  Nor  does  it  follow  that  tiie  last 
was  to  be  cured  as  a  mad  surgeon  would  cure  a  wart — by 
amputating  the  limb*  They  preferred  to  tolerate  some,  of 
which  they  knew  the  extent,  rather  than  fly  to  otiiers  they 
knew  not  of.  Whether  their  decision  was  ^vise  or  unwise, 
is  not  left  to  Courts  to  decide. 

It  is  further  objected,  that,  according  to  this  construc- 
tion, parol  gifts  are  less  restrained  than  parol  sales ;  and 
this  is  too  gross  an  absurdity  for  a  Legislature  to  be- 
gitilty  of.  If  the  danger  of  abuse  in  the  one  case  were 
better  guarded  against  by  existing  I'egulations  than  in  the 
otiier^  there  is  no  absurdity^  but  a  wise  providence  in  ap- 

*  2  Bl.  Com.  448. 
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Mat,  1819.  plying  their  vigilance  exclusively  to  the  latter.    Practical 
M'Cree     "^^"  should  make  laws  to  meet  actual^  and  remove  proba- 
V.        ble  mischiefs,  and  not  to  accommodate  their  acts  to  tlic 

4  

fancied  symmetry  of  the  theorist.  Bat  suppose  this  exces- 
sive comparative  restraint  of  parol  sales  were  an  evil,  it 
was  proper  for  legislative  remedy,  and  has  obtained  it. 
By  the  act  of  1792,  ch.  6,  amendatory  of  the  act  of  1784, 
(universally  ascribed  to  the  late  Judge  Moore  as  its 
author,)  parol  sales  are  freed  from  this  inconvenient 
restraint,  and  placed  pi-ecisely  where  the  former  act  left 
parol  gifts.  ^*  Bona  fide  made  and  accompanied  with  de- 
**  livery,'*  they  are  declared  good  without  a  bill  of  sale. 
The  act  being  made  in  pari  materia^  and  exactly  meeting 
and  removing  the  objections  made  to  our  construction  of 
the  former  act,  is  the  strongest  legislative  declaration  that 
our  construction  is  true. 

If,  however,  these  objections  had  all  the  weight  attri- 
buted to  them,  they  would  not  avail  to  enlarge  the  opera- 
tion of  the  law^,  unless  the  enacting  words  could,  without 
violence,  be  so  interpreted  as  to  comprehend  them.  In  a 
case  in  3  CrsLnch,  155,  it  was  admitted  that  the  terms 
**  all  mortgages  and  deeds  of  trust  whatever,*'  wei*e  suffi- 
ciently comprehensive  to  take  in  mortgages  as  well  of  per- 
sonal as  of  real  property.  But  the  inquiry  was,  whether 
these  general  terms  were  not  to  be  restricted  by  a  refer- 
•ence  to  other  parts  of  the  act,  so  as  to  leave  out  mortgages 
of  personal  property:  and  the  Couii:  were  strongly  in- 
clined to  think  so,  had  it  not  been  for  the  inconvenience 
which  would  have  resulted  from  such  restriction.  But 
are  there  any  words  in  this  act,  which,  taken  in  any  sense, 
popular  or  legal,  can  cover  the  supposed  enactment  ?  A 
desperate  attempt  is  made  to  embrace  gifts  under  tlie  word 
sales :  ^*  all  sales  of  slaves  shall  be  in  writing." 

It  is  admitted  that  the  word  **  sale^^*  in  ite  popular 
sense,  not  only  excludes  gifts^  but  is  used  in  opposition  to 
gifts.  But  it  is  alleged,  that  in  a  technical  or  legal  sense, 
it  comprehends  gifts.    This  allegation  is  believed  to  be 
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wholly  iinfoumlecl.  The  word  purchase  is  applied  to  real  Mat,  i819. 
projierty  according  to  its  original  feudal  meaning,  com-  ^i^jp^c 
prehending  in  it  every  mode  of  acquiring  lands  otiier  than  v. 
by  descent.  But  the  word  sale  never  was  used  either 
jiopularly  or  legally,  in  lands  or  chattels,  to  compi*ehend 
other  than  transfer  by  bargain  for  money  or  other  valuable 
consideration.  Purchase,  in  its  legal  signification,  is  not 
the  correlative  of  sale ;  for  it  takes  in  acquisitions  by  es- 
cheat, occupancy,  forfeiture,  prescription,  and  every  sort 
of  alienation.  Purchase^  in  its  popular  sense,  is  tlie  cor* 
relative  of  sale  ;  and  then  it  means  '<  an  acquisition  obtained 
**  by  way  of  bargain  and  sale  for  money  or  other  valuable 
"  consideration.'**  And  in  regard  to  personal  proi)erty, 
gifts  and  sales  are  perfectly  contradistinguislied.  <*  Gifts 
*^  form  one  of  the  modes  of  acquiring  an  interest  in  chat- 
^^  tels,  while  contracts  form  another^  and  sales  are  rcgard- 
"  ed  as  one  species  of  executed  contracts."! 

But  let  it  be  conceded  that  the  word  saU  covers  every 
mode  of  transfer,  we  have  a  right  to  insist  that  tlie  same 
meaning  be  given  to  it  throughout.  The  original  and 
amendatory  act  unquestionably  form  but  one  statute.  There 
it  is  declared,  that  sales  bona  fide  and  accompanied  with 
delivery,  are  valid  without  ^eed.  This  act  received  its 
final  form  in  1792,  while  the  negro  was  in  the  hands  of 
M'Ci'ee's  father,  bonafidCf  and  delivered  under  a  parol  gift. 
The  Legislatui'e  confirm  this  gift ;  they  make  it  perfect ; 
they  put  it  out  of  the  power  of  Alexander,  by  collusion  with 
any  purchaser,  to  avoid  it.  After  this  legislative  enact- 
ment, putting  it  under  tlie  shield  of  the  law,  how  impotent 
the  attempt  of  Houston,  six  years  thereafter,  to  assail  it ! 

It  is  insisted  by  the  Defendant,  that  the  settled  construc- 
tion of  this  act,  by  judicial  decisions,  destroys  the  gift  of 
Alexander  to  M'Cree,  and  in  fact  forbids  an  enquiry  into 
the  actual  meaning  of  the  act  of  1784.  On  our  part^  we 
acknowlege  that  prior  adjudications  are  always  entitled  to 
high  respect,  and  that,  although  a  few  precedents  cannot 

*  2  Bl.  Com.  241.  i  Do.  440,  442, 446. 
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Hat,  1819.  make  the  law,  when  they  are  clearly  sliewn  to  be  erroneous, 
j^^^^  there  is  a  period,  after  which  it  is.  unwise  to  disturb  them. 
V.  It  will  be  shewn  that  such  is  not  the  case  here.  But  were 
if  otherwise,  the  Plaintiff  is  entirely  satisfied  to  rest  his 
case  upon  the  construction  which  has  obtained.  He  claims 
to  stand  on  the  vantage  ground  of  authority,  as  well  as  of 
reason,  and  is  as  ready  to  combat  his  adversary  with  deci- 
sions, as  with  arguments. 

The  first  case  to  be  found  in  the  books,  is  that  of  Knight 
V.  Thomas,  decided  at  Halifax,  in  April,  1796,  and  report- 
ed in  1  Hay  w.  289.  It  does  not  appear  whether  Knight 
claimed  under  a  gift  or  a  sale ;  but  the  case  shews  that  the 
Court  and  the  Bar  thougiit  that  the  act  of  1784,  did  not 
avoid  a  pai^ol  conveyance  of  slaves  between  the  parties, 
but  only  as  to  creditors  (and  others  within  the  same  mis- 
chief) who  trusted  tlie  donor  or  bargainor  on  the  faith  of 
his  visible  property*  This  case  is  believed  to  have  been 
decided  by  Judge  Haywood  alone* 

In  September,  1798,  was  tried  the  case  of  Latham  v. 
Outen,  reported  Q  Hay.  66»  There  Judge  Haywood,  alone 
on  the  bench,  declared  his  sense  of  tlie  act  of  1784  to  be, 
that  it  not  only  required  deeds  of  gift  to  be  recorded,  but 
also  to  give  validity  to  gifts,  that  they  should  be  made  by 
deed  and  recorded,  otherwise  the  operation  of  the  act  might 
encourage  secret  gifts,  which  were  meaut  to  be  discounte- 
nanced. The  particulars  of  tlie  case  are  not  stated,  so  as 
to  enable  us  to  pronounce  what  part  of  these  observations 
should  be  deemed,  strictly  speaking,  judicial.  But  in 
March,  1798,  we  meet  with  the  case  of  Hancock  v.  Har- 
vey, reported  in  2  Hay.  86.  This  case  gives  us  the  most 
satisfactory  exposition  of  Judge  Haywood's  doctrine.  On 
an  action  of  detinue  for  a  slave,  which  had  been  given,  and 
delivered  in  the  presence  of  witnesses,  and  retained  in  pos- 
session for  years,  (precisely  the  case  before  the  Court,)  it 
was  objected  that  there  should  be  a  deed.  Judge  Moore 
adopted  the  construction,  which,  if  the  question  were  new 
now,  ought  to  be  adopted :  and  declared  that  the  act  did 
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not  require  a  deed,  but  only  that  a  deed  when  given  should  ^^^»  1819. 
be  recortled.    Nor  did  he  content  himself  witli  a  bare  enun-     J^ 

Mm.  (^VBC 

ciation  of  his  opinion  :  he  gave  his  reasons  at  length  vi^ith  v, 
his  usual  perspicuity  and  force»  tiioogb  the  reporter  has  ^"  ^* 
forborne  froni  stating  them.  His  brother  Judges  being  the 
reporter,  has  given  his  own  reasons  at  length,  and  declared 
that  in  this  case  no  deed  was  necessary.  For  this  he  as- 
signed two  causes  :  one  that  neither  creditors  nor  purcha- 
sers were  parties  to  the  suit ;  the  other,  that  **  this  was 
**  not  a  secret  transaction,  incapable  to  produce  publicity ; 
^*  for  a  delivery  is  made,  and  possession  openly  kept ;  that 
^'  the  act  aims  only  at  secret  transactions,  and  that  had  it 
*^  been  secret  and  a  creditor  concerned,  a  deed  would  have 
"  been  necessary." 

The  only  authority  in  point  is  that  of  Sherman  v.  "Rus- 
sell, ]  Law  Repos.  470,  in  which  a  bare  majority  of  the 
Supreme  Court  gave  their  sanction  to  Judge  Haywood's 
construction.  That  the  present  case  is  not  concluded  by 
that  of  Sherman  v.  Russell,  is  manifest  in  this,  that  the 
very  Judge  who  delivered  the  judgment  in  Sherman  v. 
Russell,  has  brought  this  case  up,  because  he  doubts  of  the 
law. 

Adopting,  then.  Judge  Haywood's  interpretation  thus 
sanctioned,  as  the  law,  what  is  its  bearing  on  the  present 
case  ?  It  is  established  that  the  object  of  the  law  was  to 
put  down  secret  conveyances  of  slaves,  to  the  injury  of 
creditors  or  purchasers  :  that  where  creditors  or  purcha- 
sers are  not  concerned,  as  the  case  cannot  come  within  the 
mischief,  the  conveyance  by  parol  is  good  :  and  that  when 
the  gift  is  public  and  attended  with  delivery,  it  comes  not 
witliin  the  mischief,  and  therefore  not  within  the  purview. 
We  are  told  **  stare  dedsiSf*'  and  we  are  content  to  abide 
by  decisions ;  but  we  insist  that  they  should  be  adhered  to 
altogether.  Secret  gifts  are  within  the  same  mischief  as 
secret  deeds  of  gift.  Be  it  so,  and  let  them  both  be  void. 
The  remedy  against  the  mischief  of  secret  deeds  is  to  re- 
quire publicity ;  and  the  security  against  secret  gifts  is 
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Mat,  1319.  to  dcinand  notice  or  publicity.  Deeds  of  gift  duly  notified 
M'Cree  ^^  S^^f  because  tliey  put  the  creditor  or  purchaser  on  his 
V.  guard  ;  and  on  what  principle  shall  gifts  be  bad^  of  which 
the  creditor  or  purchaser  has  been  actually  informed  ? 
Perhaps  the  Courts  were  right  in  extending  the  operation' 
of  the  law  by  equity,  in  order  to  meet  its  mischiefs  ;  but 
assuredly  they  cannot  enlarge  its  meaning  in  order  to  do 
mischief.  They  may  take  the  liberty  of  throwing  a  shield 
over  the  possession  of  a  bona  fide  purchaser,  but  certainly 
.  not  to  furnish  a  mala  fide  purchaser  with  a  sword,  where- 
witli  to  assail  the  rights  of  others.  All  the  decisions  admit 
that  the  gift  is  good  between  the  parties,  and  is  only  void 
as  against  a  purchaser  or  creditor.  Assuredly  they  mean 
a  bona  fide  purchaser ;  for  an  estate  acquired  by  fraud  is 
in  the  eye  of  the  law,  as  no  estate.'N'  Now  a  purchaser 
with  notice  of  a  right  in  one  from  whom  he  docs  not  buy, 
is  always  regarded  as  a  fraudulent  purchaser ;  and  here  it 
is  that  the  adjudications  on  the  registry  acts  come  in  with 
decisive  effect.  The  cases  of  Le  Neve  v.  Le  Neve,|  and  of 
Chenal  v.  Nichols,:|:  on  the  registry  acts  in  England,  state 
that  the  intention  of  those  acts  is  to  secure  subsequent  pur- 
chasers against  prior  secret  conveyances ;  that  the  taking 
of  an  estate  after  notice  of  a  prior  right,  makes  a  {lerson 
a  mala  fide  purchaser,  and  puts  him  out  of  the  equity  of  the 
statute.  It  is  true  that  these  cases  were  decided  in  a  Court 
of  Equity,  and  not  in  a  Court  of  Law ;  but  the  principles 
which  they  contain  have  been  shewn  to  be  e^jually  recog- 
nized in  all  Courts.^  And  as  the  question  here  is  not  of  a 
trust  binding  on  the  conscience,  but  of  the  true  construc- 
tion of  a  statute,  there  can  be  but  one  sound  interpretation 
to  be. given  to  the  act  either  in  a  Court  of  Law  or  Equity. 
The  qase  of  West  and  wife  v.  Dubberly  has  been  quoted 
to  prove  that  under  the  act  of  1784,  notice  to  a  purchaser 
is  entirely  immaterial ;  but  the  notice  which  Loftin  had,  is 

♦  Co.  Hep.  17.  Freeman's  case,      f  ^  ^^^'  ^^'      *  ^  Strange,  664. 
§  1  Burr.  474.    Peake's  N.  P.  190, 191.    10  Johns.  461.    2  Mass.  Rep. 
506.    4  do.  637.    6  do.  29,  487. 
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stated  in  the  case  to  have  been  prior  to  his  purchase  under  Mat,  1819. 
execution.     Clearly  such  a  notice  does  not  affect  the  pur-     j^>crcc 
ciiaser,  provided  the  creditor  had  a  right  to  sell.     The         v. 
purchaser,  under  an  execution,   represents  the  creiiitor, 
and  is  clothed  with  his  ri.t^hts,  and  armed  with  his  immu- 
nities. *  2  John.  ch.  Rep.  50.     If  the  gift  under  which  the 
,  Plaintiff  claimed,  was  void  as  against  the  creditor,  for 
whcise  benefit  t!ie  execution  issued,  the  purchaser  under 
such  credit«>r  had  also  a  right  to  avoid  it. 

The  attempt  which  has  been  made  to  turn  the  Plaintiff 
round  and  send  him  into  a  Court  of  Erjuity  for  relief,  is 
extraordinary.  The  letter  of  the  act  does  not  require  a 
deed :  tiie  estate,  as  between  the  parties,  passed  by  parol 
gift  and  delivery.  But  the  Defendant  claims  that  he 
should  be  protected  by  the  Equity  of  the  statute  in  his  sub- 
sequent purchase ;  and  when  this  claim  to  protection  is 
repelled,  by  shewing  that  his  puirhase  is  not  within  Such 
Equity,  then  he  objects  to  the  validity  of  tliis  answer  in  a 
Court  of  Law.  In  other  words,  he  insists  that  an  equita- 
ble enlargement  stiould  be  given  to  the  opcM'ation  of  the 
statute  to  protect  his  iniquitous  claim,  and  sends  the  Plain- 
tiff to  a  Court  of  Equity  to  be  relieved  against  the  ini- 
quity  of  this  equitable  construction  ! 

It  is  argued,  that  we  must  follow  analogous  decisions  on 
the  27th  Elizabctli;  and  these  declare  that  notice  to  a 
purchaser  of  a  prior  voluntary  conveyance  will  not  pre- 
vent his  avoiding  it.  Before  the  revolution  there  was  a 
strong  current  of  British  authorities,  many  of  which  are 
mentioned  and  commented  upon  by  the  Defendant's  coun- 
sel, establishing  the  principle  that  a  voluntary  conveyance, 
i{  bona  Jiile  made,  was  not  void  against  a  subse^juent  pur- 
chaser. It  seems,  ho  sever,  that  it  has  since  been  settled 
that  a  voluntary  conveyance  is  necessarily  fraudulent 
against  such  purchaser.  It  had  been  early  decided  that  a 
conveyance  achiaUy  fraudulent  could  not  be  sustaim^d,  be- 
cause of  notice :  and  as  a  voluntary  conveyance  is  in  pre- 
sumption of  Law  now  deemed  fraudulent^  the  notice  avails 
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Mat,  1819.  nought  against  it  This  doctrine  is  not  only  repugnant 
r^  to  re&son*  1  Fonb.  278,  but  is  admitted  by  the  most  intel- 
V.  ligent  English  Judges  to  be  erroneous :  and  while  they 
follow  it  because  it  is  too  firmly  fixed  to  allow  them  to  act 
freely,,  they  lament  the  necessity  which  permits  them  not 
to  exercise  their  own  understanding.*  And  why  should 
we  imitate  an  avowed  error  ?  The  decisions  made  in  Eng- 
land bind  not  our  Courts.  They  have  been  made  on  the 
statute  of  Elizabeth— not  on  our  act  of  1784.  They  relate 
to  voluntary  conveyances  of  landSf  and  have  no  operation 
on  a  gift  of  chattels.  These  decisions  ought  to  be  regarded 
by  us  as  beacons  to  indicate  error,  not  as  guides  to  truth. 
2d.  The  attempt  to  imjieach  Alexander's  gift  as  fraudu- 
lent under  the  statute  of  Elizabeth  27th,  has  been  (compa- 
ratively) hut  little  i*elied  on.  The  statute  of  15th  Eliza- 
beth for  the  pi-otection  of  creditors  is  re-enacted  in  this 
State. — See  act  of  1815,  ch.  38.  But  that  of  the  27th  Eli- 
zabeth for  the  protection  of  purchasers  has  not  been  re- 
enacted.  Tlie  Legislature  probably  thought  that  the  com- 
mon law  afforded  purchasers  all  the  protection  which  was 
desirable,  when  it  avoided  conveyances  made  to  their 
injury,  which  were  actually  fraudulent.  But  the  statute 
of  27th  Elizabeth,  by  its  terms,  as  uell  as  its  invariable 
construction,  operated  only  on  conveyances  of  real  estate^ 
or  interests  in  real  estate.  Gifts  and  conveyances  of 
chattels  have  been  left  in  England,  and  ought  to  be  left 
here,  to  the  operation  of  the  Common  Law.  That  sus- 
tains them  if  honest,  and  annuls  them  if  fraudulent.  But 
even  in  England,  in  regard  to  gifts  of  real  estate,  and 
under  th^  most  rigid  construction  of  the  statute  of  27th 
Elizabeth,  such  gifts  have  never  been  deemed  purely 
voluntary,  if  they  appeared  to  contain  some  conventional 
stipulations,  some  reciprocity  of  benefits,  something  in  the 
nature  or  spirit  of  a  contract,  and  point  out  any  object  or 
motiVe  beyond  the  indulgence  of  affection  or  claims  of 

*  2  Bro.  ch,  148.    9  East.  71.    4  Bo6.  &  PuL  332. 
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kindred.*     Hei'e,  if  an  actual  contract  be  not  shewn,  one  Hat,  1819. 
is  clearly  implied.     At  all  events,  the  Jury  ought  to  have     ^,^ 
been  left  at  liberty  to  find  a  contract,  instead  of  being    ^  v. 
peremptorily  instructed  by  the  Court  that  the  Law  was 
with   the  Defendant.     M'Cree  marries  the  daughter  of 
Alexander,  and  thereby  relieves  Alexander  from*  the  legal 
obligation  of  maintenance.     A  gift  made  to  M'Cree,  at  the 
moment  he  renders  this  valuable  consideration  to  Alexan- 
der, ought  to  be  regarded  as  being  an   equivalent  and  in 
the  nature  of  a  recompence  therefor.     It  is  not  a  gift 
pui-ely  voluntary. 

Haix,  Judge.— There  can  be  no  doubt  but  that  the 
PlaintiflT  would  be  entitled  to  recover  on  Common  Law 
principles.  The  slave  Maria  was  given  by  Alexander  to 
his  son  in  law,  M*Ct*ee,  who  had  notorious  possession  of 
her  for  six  or  seven  years.  He  then  gave  her  to  the  Plain- 
tiff, his  son,  ^ho  was  an  infant,  and  remained  with  Alex- 
ander, his  grandfather,  after  his  father^s  removal.  Some 
time  afterwards,  Alexander  sold  the  slave  to  the  Defen- 
dant. It  is  not  pretended  that  these  gifts  were  not  bona 
Jideimde:  and,  therefore,  whether  if  the  first  gift  had 
been  made  in  secret,  and  the  father  in  law  had  retained 
possession  of  the  slave  so  given,  and  had  afterwards  sold 
her  to  a  purchaser  for  a  valuable  consideration  without 
notice,  it  would  have  amounted  to  one  of  thos^  cases  of 
fraud,  which  Lord  Mansfield  says,  the  Common  Law 
would  have  reached  without  the  aid  of  any  statute  ;f  or 
whether  a  right  was  thei-eby  created  in  the  donee,  although 
fraudulent,  which  could  not  be  divested  by  him  who  after- 
wards acquired  a  right  without  fraud,^  it  is  not  necessary 
now  to  decide. 

But  it  is  necessary  to  consider,  Ist.  Whether  the  statute 
of  the  27th  Eliz.  eh.  4,  interposes  any  obstacle  to  the 

•  Roberts  on  Fraud.  Convey,  65  to  103.  f  Cowp.  434. 
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Mat,  1819.  Plaintiff's  recovery  ?  and  if  not,  2d.  Whether  be  is  pre- 
M*Cree     ^'^"^^  therefrom  by  our  act  of  1784,  ch.  10,  sec.  7  ? 

I  think  the  statute  of  the  2rth  Eliz.  does  not  extend  to 
this  case ;  because  the  subject  in  controversy  is  a  personal 
chattel,  and  tliat  statiite  in  express  terms  extends  only  to 
real  pro|)erty  and  leases  for  years.  It  declares  that  all 
covinous  and  fraudulent  conveyances  of  lands,  tenements 
and  liei'cditaments,  shall  be  void  as  to  subsequent  pur* 
chasers  for  valuable  consideration.  No  words  are  used 
which  comprehend  personal  pi-operty.  If  the  rule  be  ap- 
plied, <^  that  statutes  made  in  suppression  of  fraud  should 
**  ivceive  a  liberal  construction,"*  the  statute  does  not 
embrace  tlie  pi'esciit  case.  The  statute  of  13th  Eliz.  in 
favor  of  creditors,  speaks  not  only  of  lands,  &c.  but  also 
of  ,^ods  and  chattels;  and  if  it  had  been  intended  that 
the  statute  of  27th  Eliz.  should  extend  to  ^oods  and  chat- 
tels, it  would  have  been  so  expressed.  It  may  be  fuilher 
observed,  that  the  statute  of  IStli  Eliz.  in  the  third  section^ 
declares  that  the  parties  to  such  fraudulent  conveyances, 
as  it  is  made  to  avoid,  shall  incur  the  penalty  of  one  year's 
value  of  the  land,  and  the  whole  value  of  tlie  goods  and 
chattels :  but  the  statute  of  the  27th  Eliz.  which  inflicts 
the  same  penalty  as  to  lands,  &c.  is  altogether  silent  as  to 
personal  pro|)erty. 

But  admitting  that  the  statute  extends  to  goods  and 
chatteN,  and  that  the  gift  to  the  Plaintiff  was  legal  and 
not  affected  by  our  act  of  1784,  it  would  be  with  difficulty 
that  I  could  bring  my  mind  to  adopt  such  a  construction 
of  it  as  would  prevent  a  prtrent  fi-om  acting  in  obedience 
to  one  of  the  most  sacred  duties  imposed  upon  him  by  the 
laws  of  nature,  tliat  is,  making  suitable  provision  for  his 
children.  When  a  child  marries,  and  separates  from  his 
or  her  parent,  tlie  first  thing  that  occurs  to  the  mind  of 
the  parent  is,  what  part  of  his  property,  in  justice  to  him- 
self and  perhaps  to  other  children,  ought  he  to  give  by- 
way of  advancement*    Perhaps,  as  in  the  present  case,  he 


*  3  Co.  82.  a. 
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can  spare  a  negro  girl  to  assist  his  daughter :  when  he  Mat,  1819. 
has  done  this,  he  thinks  he  has  only  done  his  duty,  and  y^y^^e: 
the  world  thinks  so  too.  Keeping  out  of  view  adjudic  a-  t. 
tions  on  the  subject,  let  us  see  whether  tlic  Parliament  of 
£ngland  thought  otherwise  when  they  passed  the  statute 
of  the  27th  Eliz.  In  the  preamble,  as  well  as  in  the  body 
of  the  statute,  ft*audulent  conveyances  are  complained  of, 
and  declared  void  in  favor  of  purchasers  for  money  or  oilier 
good  consideration.  In  the  proviso  ccmtained  in  the  fourth 
section,  it  is  declared  that  the  statute  shall  not  extend  to 
purchasers  tipon  or  for  good  cotisideratian  and  bona  Jide. 
The  result  seems  to  be,  that  as  the  conveyances  sought  to 
be  set  aside  were  made  upon  a  good  consideration  and  bona 
JidCf  they  were  not  fraudulent,  and  therefore  not  witliin 
the  statute.  And  in  this  sense  are  the  same  words  used 
in  the  statute  of  the  Idth  Eliz.  But  it  has  been  decided. 
that  although  in  the  preamble  and  body  of  the  act,  the 
conveyances  there  spoken  of  are  set  aside  in  favor  of  sub- 
sequent purchasers  for  money  or  other  good  consideration^ 
that  the  words  ^*  good  consideration'*  mean  valuable  consi- 
deration.*  The  necessity  of  the  case  required  this  con- 
struction ;  because,  if  it  had  been  held  that  conveyances 
should  be  set  aside  in  favor  of  subsequent  purchasers  for 
a  good  consideration,  this  dilemma  must  have  been  encoun- 
tered, that  conveyances  for  a  good  consideration  and  bonu 
JUie9  spoken  of  in  the  proviso,  must  be  set  aside  in  favor 
of  subsequent  purchiisers  for  a  good  consideration  ;  winch 
would  be  absurd.  It  was  therefore  unavoidable  that  the 
words  ••  or  other  good  consideration,**  in  the  body  of  the 
act,  should  be  construed  to  mean  valuable  consideration. 

But  it  has  also  been  decided,  that  as  the  words  <'  good 
consideration,"  in  the  body  of  the  act,  mean  valuable  con^ 
sideration^  the  same  words  in  the  proviso  in  the  fourth  sec- 
tion mean  the  same  thing.  Surely  th«y  ought,  if  there  be 
tlie  same  necessity  for  it.  We  have  seen,  in  the  case  first 
put,  that  there  is  a  necessity  for  it.    in  the  case  last  put, 

*  3  Co.  83. 
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Mat,  1819.  that  necessity  is  not  so  obvious ;  and,  if  not,  why  shall 
M'Cree  ^^  "^^  ^^  governed  by  the  plain  import  of  the  words  ?  By 
f .  doing  SO9  the  child  would  retain  what  justice  required  the 
father  to  give  ity  and  what  he  had  given  banajide;  and 
not  be  dis|)Ossessed  whenever  the  whim  and  caprice  of  the 
parent  might  cause  him  to  sell  it  to  a  purchaser  for  valua- 
ble consideration,  whetlier  he  had  notice  or  not  of  the  gift 
to  the  child.  But,  says  Newland,  in  his  Essay  on  Con- 
tracts,* after  reciting  the  arguments  on  both  sides  of  the 
question,  ^*  Although  these  arguments  may  shew  that  a 
**  different  construction,  with  respect  to  voluntary  convey- 
**  ances  founded  on  a  meritorious  consideration,  ought  at 
"  first  to  have  been  put  on  this  statute,  it  is  now  too  late 
**  to  dispute  this  point;  it  having  been  settled  by  several 
"  solemn  decisions,  that  such  conveyances,  notwithstand- 
**  ing  the  merit  of  their  consideration,  are,  with  resjiect 
**  to  purchasers  for  valuable  consideration,  fraudulent  and 
«  void." 

Be  this  as  it  may,  the  Law  was  understood  differently 
in  1777,f  shortly  after  we  separated  from  the  mother 
country.  And  if  the  Law,  as  then  declared  by  Lord  Mans- 
field, meets  with  our  approbation,  it  would  be  wrong  to 
sacrifice  our  opinions  to  decisions  which  may  have  taken 
place  since ;  mure  particularly,  as  I  think,  the  construc- 
tion then  put  upon  the  statute  is  more  suitable  to  tJie  naturs 
of  personal  pmperty  in  this  State  than  a  contrary  one. 

I  am  aware  that  some  decisions  have  taken  place  in  this 
State,  which  indicate  that  those  who  made  them  thought 
differently.  But  it  may  be  observed,  that  the  question  we 
are  now  considering  was  not  made.  In  the  case  of  Ingles 
T,  Donaldson,:|:  which  was  an  action  brought  for  a  slave, 
it  is  to  be  regretted  that  the  question  was  not  made ;  as 
we  could  have  had  the  opinion  of  Judge  Haywood  on  it 
No  one  holds  his  judicial  opinions  in  higher  estimation 
than  I  do.  But  it  will  be  readily  seen  in  that  case,  that 
the  Court  took  it  for  granted  that  the  statute  applied  to 

♦  Newl.  408.  t  Cowp.  710.  *  2  Hayw.  57. 
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the  case,  and  its  mind  was  only  occupied  in  the  proper  M^^,  1819. 
application  of  the  principles  of  the  statute.     The  cases     in»cree 
referred  to  in  Ing^les  v.  Donaldson  prove  this.''^'    They         v, 

£•1  _x  J  ii-'  '     j.^    Houston 

were  cases  of  real  property,  and  prove  nothing  against 
what  I  now  contend  for. 

But  if  this  statute  be  not  in  the  way  of  a  recovery,  we 
are,  secondly,  to  inquire  whether  the  act  of  1784  operates 
to  prevent  it. 

I  am  satisfied,  for  the  reasons  given  in  Sherman  v.  Rus- 
sell,! that  the  act  of  1784  requires  that  all  gifts,  as  well 
as  sales  of  slaves,  shall  be  in  writing;  otherwise,  as  there 
expressed,  it  would  follow  that  parol  gifts,  although  thet 
donee  did  not  remain  in  possession  after  the  gift,  would 
be  good,  and  a  parol  sale  for  a  valuable  consideration, 
and  accompanied  with  possession,  would  be  void :  a  dif- 
ference between  gifts  and  sales  which  1  think  the  Legisla- 
ture never  intended.  And  were  we  now,  for  the  first  time, 
to  fix  a  construction  on  the  act,  I  would  say,  that  all  parol 
gifts  and  sales  should  be  void  as  between  the  parties 
thereto ;  that  no  person  should  be  divested  of  his  property 
in  slaves  by  parol  evidence ;  that  a  title  to  slaves  should 
not  be  conveyed  to  any  person  by  parol ;  and  that  all  sucli 
titles  should  be,  as  the  act  emphatically  expresses  it,  void. 
But  this  question  has  been  put  to  rest  by  the  case  of 
Moses  Knight  and  wife  v.  Theophilus  Thomas,^:  amongst 
others.  In  that  case  it  was  said,  that  it  had  been  decided 
by  the  Court  that  a  parol  conveyance  of  negroes  was  good 
as  between  the  parties,  but  was  void  as  to  creditors ;  as 
well  creditors  after  the  conveyance  as  those  who  wei*e 
such  at  the  time ;  and  with  those  decisions  the  Court  in 
that  case  agreed.  And  in  an  anonymous  case  repoi'ted  in 
2  Hay.  86-7,  it  was  held  by  the  Court,  that  as  the  slave 
was  delivered  and  the  possession  kept  by  the  donee's 
guardian,  no  deed  of  gift  was  necessary,  because  creditors 
and  purchasers  were  not  concerned.  Tliere  was  certainly 
another  reason,  and  that  created  by  the  act,  and  that  was, 

*  BuUer  Ni.  Pri.  260.  5  Co.  60.        i  I  L,  Rep,  467.        i  1  Hay.  289. 
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Mir,  1819.  that  a  peraon  sliould  not  be  compelled  to  part  with  his 
slaves,  except  a  written  conveyance  for  thcoi  be  produced 
against  him ;  for,  in  this  respect,  he  was  shielded  as  by 
tiie  statute  of  frauds  and  perjuries. 

The  act  declares  that  *^  Whereas  many  persaas  have 
^'  been  injured  by  secret  deeds  of  gift  to  children  and 
*^  others,  and  for  want  of  formal  bills  of  sale  for  staves^ 
*^  and  a  law  for  perpetuating  such  gifts  and  sales,  for 
**  remedy  whereof,  &c.  Be  it  enacted,  that  all  sales  of 
**  slaves  shall  be  in  writing,"  &c.  The  remedy  was  for 
creditors  and  purchasers,  for  none  others  could  be  injured  ; 
as  to  them,  all  gifts  and  sales  of  slaves  not  in  writing 
wet*e  void:  more  particularly  as  to  purchasers;  for  laws 
had  been  enacted  before  that  time  for  the  benefit  of  ci*edi'- 
tors.  If  the  law  then  required  that  all  conveyances  of 
slaves  sliould,  as  to  them,  be  in  writing,  it  followed  that 
sales  and  gifts  not  in  writing  should  be  void,  and  the  ori- 
ginal owners,  as  to  creditors  and  purchasers,  should  still 
be  considered  as  the  legal  owners,  so  that  they  could  con- 
vey the  property  in  slaves  to  subse(|uent  purchasers  by 
deed,  whether  such  purchasers  had  notice  of  a  former  gift 
or  sale  without  deed  or  not :  for,  if  tiiey  had  notice,  tliey 
tliereby  knew  that  such  sale  or  gift,  as  to  them,  was  void. 
It  would  not  do  to  say  that  the  title  of  such  donee  or  ven- 
dee depended  u|K)n  the  fact,  whether  the  subsequent  pur- 
chaser had  notice  or  not.  The  act  of  1784  declares  such 
gifts  and  sales  to  be  void,  but  says  nothing  about  notice. 
If  the  act  under  such  circumstances  declares  the  Defen- 
dant's title  to  be  good,  we  have  no  right  to  say  that  it 
shall  fiot  be  good,  because  another  circumstance  does  npt 
appear ;  namely,  tliat  he  purchased  without  notice.  This 
is  not  like  the  case,  where  a  person  has  a  title  made  to 
him,  knowing  at  the  same  time  of  another  person's  equit- 
able title  to  the  same  property.  In  such  case  tlie  legal 
title  would  prevail  at  Law,  but  the  person  obtaining  the 
legal  title  would«  in  Equity,  be  considered  a  trustee  for 
the  equitable  claimant.     So  in  this  case,  if  the  Defendant 
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\vi3re  to  apply  to  a  Court  of  Equity  for  a  favor,  stating  Mat,  i819. 
tbat  iie  had  notice  of  the  Plaintiff^s  claim  when  he  pur- 
chased, perhaps  he  would  not,  on  that  account,  meet  with 
redress.  But  here  we  can  only  notice  legal  rights*  In  Houston. 
the  case  of  Latham  v.  Outen,^  it  was  not  only  decided  that 
upon  a  gift  made  hy  a  parent  to  a  child,  a  deed  of  gift 
shall  be  executed  and  proved  and  registered,  but  that  a 
subsequent  purchaser,  as  Latham  was,  should  be  entitled 
to  the  property  in  case  there  was  no  deed.  No  question 
was  then  made  whether  Latham  had  notice  of  the  gift  to 
the  daughter  or  not ;  and  I  take  it  for  granted,  that  the 
Court  considered  that  circumstance  immaterial,  or  notice 
would  have  been  taken  of  it  as  weighing  sometliing  for 
one  party  or  the  other.  Ui)on^  full  consideration  of  the 
case,  I  think  the  rule  for  a  new  trial  should  be  discharged. 

HendersoX;  Judge,  concurred  in  opinion  with  Judge 
Hall. 

Taylor,  Chief-Justice,  contra.  I  do  not  intend  to  in- 
quire whether  the  act  of  17^4  was  correctly  construed  at 
Urst,  because  whatever  my  individual  opinion  might  be,  a 
scries  of  decisions  to  the  same  effect,  long  known  to  the 
public,  acquiesced  in  by  the  Legislature,  and  sanctioned 
by  the  Court  of  detiiier  resort 9  must  be  considered  as  esta- 
blishing the  Law.  But  it  cannot  be  denied,  that  tliose 
decisions  have  been  the  result  of  an  equitable  construction 
of  the  act,  placing  within  its  action  parol  gifts,  because 
they  were  within  the  mischiefs  designed  to  be  suppressed : 
and  taking  out  of  its  words,  and  giving  validity  to  gifts 
between  the  parties,  where  there  were  no  creditoi*s  or  pur- 
cliascrs,  because  it  was  for  the  protection  of  their  rights, 
and  for  that  object  alone,  that  the  act  was  made. 

To  my  mind  it  seems  fair  and  conclusive  reasoning, 
that  the  spirit  of  this  interpretation  shall  be  pursued 
tliroiigh  its  consequences,  and  that  every  parol  gift,  which 

♦  2  Huy.  66. 
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Mat,  1819.  is  assailcil  on  the  f^iH>und  that  it  is  forbidden  by  the  Equity 
of  the  act  of  17849  shall  be  defensible  under  the  same  act^ 
not  only  where  there  are  no  creditors  or  purchasers^  but 
likewise,  where  there  are  none  whose  rights  can  be  af- 
fected by  the  construction.  It  may  be  supposed^  that  if 
the  Legislature  had  explained  themselves  fully  upon  the 
subject  they  would  have  said,  **  So  fai*  as  these  parol 
"  gifts  have  a  tendency  to  injure  other  persons,  to  wit : 
**  creditors  or  purchasers,  we  mean  to  put  an  end  to 
"  them.  The  injury  may  be  effected  by  fraud,  or  by  se- 
*•  crecy,  one  of  its  badges ;  and  the  presence  of  either 
^<  shall  render  the  gift  a  nullity  against  those  persons* 
"  Whatever  may  be  the  character  of  the  gift,  however,  it 
**  shall  prevail  against  the  donor,  and  all  volunteer  claim- 
**  ants  under  him ;  to  the  end,  that,  if  it  be  fair,  the  donor 
**  shall  not  be  enabled  to  practise  a  fraud  upon  the  donee 
'*  by  resuming  the  gift,  and  if  it  be  fraudulent,  that  the 
**  donor  may  be  punished  for  having  practised  it.**  So  far 
as  any  number  of  cases  has  settled  the  construction  of 
the  act,  they  have  been  guided  by  the  spirit  of  this  re^Mon- 
ing,  to  the  utmost  extent  of  which  1  should  be  willing  to 
go  in  any  future  cases;  giving  effect  to  the  probable  in- 
tent of  the  Legislature,  by  putting  down  paix>l  gifts,  when 
made  to  the  injury  of  others,  but  -sustaining  them,  when 
tliat  consequence  cannot  possibly  be  produced. 

I  will  now  briefly  examine  the  character  of  this  trans- 
action as  it  appears  upon  the  case  stated :  U|ion  the  mar- 
riage of  his  daughter  with  William  M*Ci*ee,  Alexander 
gave  liim,  by  |)arol,  the  slave  sued  for :  the  gift  w^as  ac- 
companied with  a  delivery,  and  followed  by  seven  years 
possession  in  the  son  in  law.  The  obvious  motive  of  the 
gift  was,  the  duty  of  providing  for  a  child  on  her  establish- 
meht  in  life ;  the  considei*ation  of  it  was  marriage,  which,* 
says  Lord  Coke,  is  more  esteemed  in  tiie  Law  than  any 
other,  "  in  i-espect  of  alliance  and  |)osterity.'*  The  mar- 
riage consideration  has  been,  from  early  times,  considered 
sufficient  to  raise  an  use^  on  account  of  the  benefit  derived 
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to  the  father  by  the  advancement  of  his  cliild^  and  his  be-  ^^t>  ^^i^- 
ing  relieved  from  tlie  charge  of  maintenance  ;*  and  it  is     j^i*^^^^ 
such  a  consideration  as  makes  a  conveyance  good  against         v. 
purchasers  under  the  statute  of  27tli  Elizabeth.     Thei-e 
was  not  the  slightest  ground  to  impugn  the  fairness  of  the 
transaction  between  Alexander  and  his  son  in  law,  unless 
it  could  be  imagined  that  he  intended,  wlien  he  ma<Ie  tlio 
gift,  to  deceive  some  future  purcliaser.     I  should  be  un* 
-willing,  without  a  necessity  enforced  by  the  plain  meaning 
of  the  words  of  the  act«  to  annul  a  transaction  charac- 
terised by  so  much  fairness,  and  to  enable  a  third  |)erson 
to  gain  prosperity  at  the  expense  of  an  innocent  and  meri- 
torious acceptor  of  a  parent's  bounty. 

Nor  does  the  act,  in  my  opinion,  require  a  construction 
favorable  to  a  purchaser  with  notice,  where  the  gift  be- 
tween the  parties  was  fair  in  itself.  I'liere  is  a  solid  rea- 
son why  notice  to  a  subsequent  purchaser  should  make  no 
difference,  where  the  first  transaction  is  fraudulent:  for 
then,  when  he  has  notice,  he  knows  also  tliiit  it  is  void ; 
and  to  prefer  the  purchaser's  title  in  sncli  case,  is  to  dis- 
countenance and  suppress  fraud.  Tisere  is  an  obvious  dif- 
ference between  a  gift  really  meant  by  the  parties  to  de- 
ceive some  third  person,  and  one  which  is  fair  and  upright 
in  itself,  but  which  the  Law,  in  pursuit  of  a  certain  policy, 
pronounces  void  against  a  subsequent  ])urchaser.  in  the 
latter  case,  the  inquiry  whether  the  piirchaHer  had  notice 
forms  an  indispensible  ingredient  in  the  justice  of  tiic  case; 
and  when  the  notice  is  fixed  upon  him,  it  stamps  his  claim 
with  the  odium  of  attempting  to  divest  the  title  of  a  prior 
owner,  whose  acquisition  was  not  only  fair,  but,  as  in  this 
case,  singularly  meritorious.  Hence  the  regret  e3^pi**\ssecl 
by  the  English  Judges,  that  the  constructions  upon  the 
statute  of  27th  Elizabeth  should  have  rendered  voluntary 
conveyances  void  against  subsequent  purchasers  with  no- 
tice. Admitting  the  voluntary  conveyances  to  be  fair 
also,  this  i*egret  is  perfectly  natural ;  but  would  be  alto- 

♦  Plowd.  58. 
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Mat,  1819.  gethct*  misplaccd  upon  tlie  supposition  that  they  wei-c 
M'Crec  fraudulent  in  fact.  In  truth,  it  is  only  by  a  process  of 
V.  subtle  and  artificial  reasoning  that  voluntary  conveyances, 
made  bona  fide^  arc  brought  within  the  operations  of  that 
statute :  such  as  making  a  subsequent  sale  a  proof  of  an 
original  intention  to  deceive.  From  persons  aware  of  this, 
it  is  not  surprising  to  meet  with  the  following  observa- 
tions: In  Evelyn  x\  Teniplar,*  Lord  Thurlow  said, 
*^  that  although  it  would  have  been  as  well,  at  first,  if  the 
••  voluntary  conveyance  had  not  been  so  little  thought  of, 
*^  yet  the  rule  was  such,  and  so  many  estates  stand  upon 
**  it,  that  it  cannot  be  shaken."  In  Doc  v.  Martyn,f 
Mansfield,  Chief- Just  ice,  "  regretted  that  it  had  ever  been 
♦*  decided  that  even  notice  of  the  prior  settlement  would 
*•  not  defeat  a  subsequent  purchase."  In  Doc  v.  Man- 
ning4  Lord  Ellenborough  says,  "  it  would  have  been  bet- 
**  ter  if  the  statute  had  avoided  conveyances  only  against 
**  purchasers  for  valuable  consideration,  Tviilmit  ivoiice  of 
**  the  prior  conveyance."      These   remarks,    and   many 

r 

others  scattered  through  the  books,^  render  it  probable 
that  a  wrong  construction  has  been  put  upon  the  £7th 
Elizabeth ;  and  that  if  it  wei*e  now  to  be  construed  for 
the  first  time,  jjiircliasers  with  notice  would  not  be  pro- 
tected by  it.  The  English  Judges  are  fettered  by  a  long 
chain  of  precedents.  Wc  ai*e  not  so ;  but  at  liberty  to 
adopt  that  construction  of  the  act  of  1784,  upon  this  point 
at  least,  which  is  more  consonant  with  tlie  views  of  the 
Legislature. 

In  a  gift  fairly  made,  wiiich  this  undoubtedly  was,  I  am 
unable  to  distinguish  between  the  donor  and  voluntary 
claimants  under  him,  and  a  purchaser  with  notice,  except 
to  the  disadvantage  of  the  latter.  Against  the  donor,  the 
donee  is  protected  in  the  enjoyment  of  the  property,  be- 
cause gifts  between  them  were  not  the  mischiefs  intended 
to  be  suppressed.     Shall  a  person  **  fully  apprised  of  the 

♦  2  Bro.  149.  f  ^  N.  K.  335. 
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"  (lonoi-'s  claim"  be  in  a  better  situation  than  the  donoiv  ^*^^»  ^^i^- 
'  and  bottom  his  title  upon  an  act,  the  preamble  of  which     M*Crcc 
speaks  only  of  the  injury  done  by  secret  deeds  of  gift?    To        ^•• 
him,  most  clearly,  the  gift  was  no  secret :  he  paid  his 
money  with  his  eyes  open,  and  with  a  mind  fully  consci- 
ous that  he  was  buying  property  which,  according  to  every 
principle  of  honesty  and  rectitude,  belonged  to  another 
pei'son.     In  this  view  of  the  case,  I  am  unable  to  bring . 
my  mind  to  a  construction  of  the  act  of  1784,  which  shall 
prefer  the  title  of  the  purchaser  with  notice  to  that  of  the 
donee.     For  I  believe  the  effect  of  such  a  construction  will 
be  to  suppress  fraud  in  one  shape,  and  cherish  it  in  a  dif- 
ferent and  moi*e  odious  one. 

On  the  remaining  question,  whether  notice  be  a  fit  sub- 
ject for  consideration  in  a  Court  of  Law,  I  have  no  doubt. 
If  the  just  construction  of  the  statute  will  not  sustain  the 
title  of  a  purchaser  with  notice,  he  is  no  more  entitled  to 
the  support  of  a  Court  of  Law  than  to  that  of  a  Court  of 
Equity;  for  the  true  meaning  of  a  statute  is  equally 
within  the  cognizance  of  both  Courts.  In  all  cases  of 
fraud  too,  they  have  concuirent  jurisdiction.  The  inala 
Jides  here  consists  in  the  purchaser's  assisting  the  donor 
to  defraud  the  donee  ^  and  the  fact  being  established  by 
means  of  the  notice,  neither  Court  ought  to  sustain  the 
title.  If  the  act  is  silent  as  to  the  notice,  so  likewise  are 
the  £7th  Elizabeth,  and  what  are  called  the  registry  acts : 
yet  the  cases  cited  shew  that  the  question  has  been  consi- 
dered in  both;  to  which  may  be  added  Cro.  Jac.  158, 
where  the  want  of  notice  is  a  fact  stated  in  the  case,  on 
which  the  Law  was  pronounced.  And  as  to  considering 
notice  at  Law,  many  cases  shew  that  it  may  be  done."^  On 
this  head  of  notice  the  case  presents  a  question  which  has 
never  been  decided  in  this  Coui-t,  nor  has  the  Law  been 
settled  by  any  current  of  decisions  on  the  circuit.  The 
case  of  a  purchaser  at  a  sheriff's  sale  is  not  applicable ; 
for  he  is  armed  with  the  rights  of,  and  stands  on  the  same 

•  1  Burr.  474.    Peake's  N.  P.  190, 191. 
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Mat,  1819.  eminence  with,  a  creditor.  My  opinion  upon  the  whole 
case  is  in  favor  of  the  Plaintiff,  and  for  the  reasons  I  have 
given :  hut,  as  both  my  brothers  think  differently,  thern 
must  be  judgment  for  the  Defendant. 


Forrest  1 

V.      y  From  Halifax. 
Hart.  J 

X 

A.  and  B.  made  a  wager  on  a  horse  race  in  1816.  The  money  was  de- 
posited with  a  stakeholder,  and,  after  the  race  was  run,  A.  demanded 
of  the  stakeholder  his  deposit.  The  stakeholder  refused  to  return  the 
deposit,  and  A.  brought  an  action  for  money  had  and  received.  A.  is 
entitled  to  recover ;  for 

The  act  of  181U,  ch.  14.  prohibits  the  creation  of  any  right  on  the  event 
of  a  horse  race,  and  leaves  the  parties,  as  to  any  remedy,  precisely 
where  they  were  if  no  such  agfreement  had  been  made. 

As  long  as  the  money  remains  in  the  hands  of  the  stakeholder,  it  belongs 
to  him  who  has  the  legal  right;  and  the  leg^l  right,  which  was  in  the 
person  depositing,  when  the  deposit  was  made,  cannot  be  divested  out 
of  him  and  placed  in  another  by  the  event  of  an  illegal  wager. 

Whilst  the  money  is  in  transitu,  before  it  comes  to  the  actual  possession 
of  the  winner,  by  the  direction  of  the  loser  to  pay  it  over,  after  the 
event,  or  by  his  omitting  to  forbid  the  payment,  when  he  might,  if  he 
thought  proper,  it  is  subject  to  be  reclaimed  by  the  person  who  made 
the  deposit. 

This  was  an  action  for  money  had  and  received.  The 
Plaintiff  and  Henry  Hunter  made  a  wager  on  a  horse 
race  in  tlie  year  1816.  The  money  was  deposited  in  the 
hands  of  the  Defendant  as  a  stakeholder.  After  the  race 
was  run,  the  Plaintiff  demanded  of  the  stakeholder  a  return 
of  his  deposit,  which  was  refused,  and  this  suit  was 
brought  to  recover  it  The  presiding  Judge  refused  to 
admit  any  evidence  to  shew  which  of  the  parties  won  the 
race,  and  instructed  the  Jury,  that  if  the  Plaintiff  de- 
manded his  deposit  of  the  stakeholder,  after  the  race  was 
run^  and  before  it  was  paid  over  to  Hunter^  he  was  enti- 


Hart. 
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tied  to  recover.    The  Jury  found  a  verdict  for  the  Plain-  Mat,  1819. 
tiff,  for  the  amount  of  the  deposit  and  interest  from  the     ^onegt 
time  be  demanded  it  of  the  stakeholder.    A  rule  for  a  new         v. 
trial  being  obtained  by  the  Defendant,  the  same  was  dis- 
charged by  tlie  Court,  and  the  Defendant  appealed. 

Mordecai,  in  support  of  the  rule. — ^^Fhe  act  of  1810f  cb. 
14,  declares  in  its  preamble,  that  **  Horse-racing  is  pro- 
ductive of  many  evils  to  the  good  citizens  of  the  State,*' 
and  therefore  avoids  all  contracts  respecting  it.  When  a 
man  comes  for  relief  into  a  Court  of  Justice,  he  comes 
with  an  ill  gi*ace,  when,  by  his  own  shewing,  he  has  been 
guilty  of  an  offence  to  the  Laws,  and  the  loss  for  which 
he  asks  relief  has  been  brought  upon  him  by  his  contempt 
of  them."^  In  pari  deliciOf  melior  est  conditio  posgidmiis.^* 
In  Lowric  v.  Bordieu,f  Lowrie  paid  his  money  on  a 
wager,  waited  till  it  had  been  won  by  Bordieu,  and  then 
sued  to  recover  his  stake ;  and  it  was  held  he  could  not 
recover.  In  Andre\v  v.  Fletcher,:^  Andi-ew  ()aid  his  mo- 
ney on  a  wager  whidi  lie  won^  Fletclier  refused  to  pay^ 
and  Andrew  sued  for  his  stake,  which  it  was  unconscien- 
tious in  Fletcher  to  retain.  But  the  Court  held  he  could 
not  recover,  and  that  the  principle  was  the  same  as  in 
Lowrie  v.  Bordieu. 

The  act  of  1810,  ch.  14,  against  horse-racing,  is  copied 
from  the  act  of  1788,  ch.  5,  against  gaming.  In  Hodges 
v.  Pitman,$  this  Court  decided  that  money  fairly  won  and 
paid  over  could  not  be  recovered  back.  If  then  the  money 
had  been  paid  by  Fori*est,  it  could  not  be  recovered  back. 

Does  the  intervention  of  a  stakeholder  make  any  differ- 
ence ?«  Consider  the  character  of  a  stakeholder :  for  what 
is  he  constituted  ?  The  parties  being  unwilling  to  trust 
to  the  iionor  of  each  other,  it  becomes  necessary  to  the 
execution  of  a  contract  that  a  third  person  should  step  in 
as  their  mutual  agent,  with  such  powers  as  may  be  neces- 

♦  Parks  Insup.  8.  f  ^©"fiT-  ^^L  467.    8  Johns.  147. 

i  3  Term  Rep.  266.    3  do.  162.        §  2  Law.  Repos.  394. 
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^^fAT,  1819.  sary  and  sufficient  to  secure  the  performance  of  their  con- 
ti'act.  His  powers  are  coextensive  with  this  necessity : 
wiiere  the  necessity  ceases,  his  powers  cease.  He  has  all 
power  necessary  to  the  execution  of  the  contract,  to  wit : 
to  keep  the  money  in  his  hands  until  the  event  is  decided: 
and  when  decided,  to  pay  it  over  to  the  person  to  whom  it 
helongs.  But  were  lie  permitted  to  pay  it  to  the  loser, 
it  would  defeat  the  execution  of  the  contract,  and  he  a 
manifest  breach  of  trust. 

The  action  for  money  had  and  iTceived,  lies  whei«e  De- 
fendant has  money  which  he  cannot  with  a  safe  conscience 
keep ;  but  not  for  money  whicii  is  due  in  point  of  honor 
or  conscience  fi*om  the  Plaintiff,  although  the  payment 
,  could  not  have  been  enforced  by  LaV.* 

Howson  V.  Hancock!  only  decides  tliat  when  the  money 
is  paid  over  by  consent  of  tlie  loser,  he  cannot  rccov'er  it 
back.  In  Cotton  v.  Thurland4  Lord  Mansfield  says, 
"  If  the  Defendant  in  this  case  had  paid  over  the  money 
"  to  the  winner,  perhaps  lie  would  not  Iiave  been  answer- 
"f  able,  but  here  it  is  still  in  his  hands."  He  clearly  does 
not  mean  if  he  had  paid  it  over  witli  the  assent  of  the 
loser;  for  then  he  could  not  have  been  liable.  He  means 
under  the  circarastanccs  of  the  case,  forbidden  as  he  was 
to  pay  it.  In  that  case  it  appeared  t!iat  the  wager  was 
not  decided :  there  was  a  dispute  who  was  the  winner. 

The  proper  view  of  the  case  is  tliis :  Wljere  tlic  wager 
is  legal,  and  such  as  might  be  recovered,  the  stakeholdea* 
cannot  return  the  stakes  w  ithout  the  assent  of  both  par- 
ties, for  each  has  an  interest  in  tiie  whole.  Where  the 
wager  is  illegal,  there  is  a  locu^  peidteiitice  to  each,  until 
tlie  event  is  decided,  and  either  may,  without  the  assent  of 
tlie  other,  reclaim  his  stake.  And  this  is,  because  the 
Law  will  afford  to  every  man  about  to  violate  it  an  opiior- 
tunity  to  stop  and  retrace  his  steps.  But  after  thq  event 
is  decided,  the  repentance  comes  too  late,   and  the  Law 

♦  2  Burr.  1005.    Evans's  Essays,  4.  f  8  Term  Rep.  575. 
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will  leave  him  as  it  finds  him.*    Courts  of  Law  ought  not  Mat,  1319. 
to  interfere  to  aid  either  party.     They  do  not  trust  to  the     yonest 
Law  in  making  their  contract :  they  trust  to  the  stake-         f^- 
holder^  and  should  look  to  him  alone. 

Hend£Rsox»  Judge,  delivered  the  opinion  of  the  Court: 

We  must  draw  the  rules  by  which  this  case  is  to  be  de- 
cided, from  other  sources  than  those  of  moral  justice. 
They  flow  entirely  from  the  act  of  Assembly  which  prohi- 
bits the  creation  of  any  right  on  the  event  of  a  horse- 
race, and  leaves  the  parties,  as  to  any  i*emedy9  precisely 
where  they  were,  if  no  sucii  agreement  had  been  made. 
And  were  it  not  that  I  am  bound  down  by  decisions,  I 
should  say  that  all  money  or  other  thing  paid  or  delivered 
on  any  such  event  is  still  the  property  or  right  of  the  ori- 
ginal owner.  For  it  bears  no  analogy  to  a  gift,  where 
tlie  property  cannot  be  recovered  back,  although  there  is 
no  consideration,  but  a  delivery  on  a  vicious  consideration, 
which  can  give  no  right*  But  it  is  now  too  late  to  con- 
tend that  money  can  bo  recovei*e4  back  after  it  has  been 
actually  paid  in  discharge  of  an  illegal  wager. 

In  all  the  cases  where  money  has  been  deposited  with 
an  agent  or  stakeholder,  it  has  been  attempted  to  retain  it 
or  to  justify  the  delivery  to  the  winner,  upon  the  ground 
only  of  tlie  possession  of  the  stakeholder  being  the  {losses- 
sion  of  the  winner,  and  that  there  was  nothing  left  for  the 
loser  to  do :  that  as  far  as  he  was  trusted,  he  had  done  all 
he  had  to  do ;  thereby  acknowledging  the  general  rule, 
that  until  paid  it  was  recoverable  by  the  person  who  made 
the  deposit.  It  appears  to  me  extremely  clear  that  as 
long  as  the  money  remains  in  the  hands  of  the  stakeholder, 
it  belongs  to  him  who  has  the  '*  leg^l  right;"  and  the 
legal  right,  which  certainly  was  in  the  person  depositing, 
when  the  deposit  was  made,  cannot  be  divested  out  of  him 
and  placed  in  another  by  the  event  of  an  illegal  wager« 

*  1  Esp.  N.  P.  25.    12  Johns.  1.    Bullet's  opinion  in  Lowrie  v. 
Bordieu. 

LU 
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Mat,  1819.  Rights  Cannot  be  divested  and  created  by  such  mean.s^ 
Tlic  fact  Isy  it  was  once  his,  and  nothing  has  taken  place 
which  in  law  has  divested  it.  I  need  not  examine  autho- 
rities to  prove  tlicse  positions ;  the  principles  are  admitted 
in  all  the  cases,  and  it  is  quite  possible  that  in  some  they 
have  been  misapplied.  The  case  in  7  Term  Reports,  535,^ 
is  bad  I J  reported  ;  the  argtiment  of  the  counsel  and  the 
opinion  of  the  Court  do  not  fit  the  case  stated,  which  is 
very  clearly  an  action  brought  by  tlic  winner,  not  the  loser, 
either  against  the  party  or  the  stakeholder;  for  as  against 
cither  he  was  clearly  entitled  to  recover  the  lOOL  the 
amount  of  his  deposit,  but  not  the  300^  tlie  sum  alleged 
to  be  won ;  for  on  what  pi-etence  could  either  the  loser  or 
stakeholder  retain  it  ?  I  am  only  surprised  that  so  plaiir 
a  case  should  have  engaged  the  attention  of  the  reporter. 
In  the  case  in  East,  it  is  taken  for  granted  that  if  the  mo- 
ney be  not  paid  to  the  illegal  claimant,  it  may  be  recover- 
ed back ;  and  it  was  insisted  that  giving  him  credit  on  the 
books  of  the  broker,  who  effected  the  illegal  insurance, 
was  a  paying  over,  or  amounted  to  a  payment ;  and  there- 
fore could  not  be  recovered  against  the  broker,  who  was 
the  agent  or  stakeholder  of  both  parties.     But  it  was  said 

*  This  was  an  action  of  assuinp9it  on  an  agreement  made  on  the  14tlk 
January,  1797,  by  which  the  Defendant,  in  consideration  that  the  Plain- 
tiff had  paid  him  100/.  agreed  to  pay  him  300/.  "  if  articles  forming  tlie 
"  basis  of  a  peace,  and  signed  by  some  official  characters,  by  which  hos. 
"  tilities  would  cease  and  would  not  recommence,  were  not  settled  be> 
**  tween  England  and  France  on  or  before  the  14th  September,  1797^** 
The  declaration  also  contained  the  common  money  counts.  On  the  trial 
at  Westminster  Sittings  before  Lonl  Kenyon,  Ch.  J.  it  was  admitted  that 
the  wager  was  illegal,  and  that  the  Plaintiff  could  not  recover  on  the  spe- 
cial count ;  but,  by  the  direction  of  the  Judge,  the  Plaintiff  obtained  & 
verdict  for  the  100/.  paid  by  him  to  tlie  Defendant.  A  motion  was  made 
to  set  aside  the  verdict,  and  tlie  Court  of  King's  Bench  refused  to  allow 
the  motion  ;  saying' it  was  more  consonant  to  the  principles  of  sound  po- 
licy and  justice,  that  wherever  money  has  been  paid  upon  an  illegal  cod- 
sidcration,  it  may  be  recovered  back  again  by  the  party  whohasthua  im- 
properly paid  it,  than  by  denying  the  remedy,  to  g^ve  effect  to  the  illegal 
contract ;  and  they  referred  to  the  case  of  Cotton  v.  Thurland,  5  Tern 
Rep.  405. 
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by  the  Court  that  it  was  no  pajment,  and  the  Plaintiff  May,  1819. 
recovered*    That  case  is  mucli  stronger  than  this,  by  rea-     ^Tp*^ 
son  of  the  credit  entei-cd  on  the  books  of  the  broker.     We         v, 
ai'e  well  wairanted  in  saying,  that  whilst  the  money  is  in         ^^' 
transitUf  before  it  comes  to  the  actual  possession  of  the  win- 
ner by  the  directions  of  the  loser  to  pay  it  over,  after  the 
event,  or  by  lus  omitting  to  forbid  the  payment  when  he 
might  if  he  thought  proper,  it  is  subject  to  be  reclaimed  by 
the  person  who  made  tlie  de}K>sit.    The  rule  for  a  new 
trial  must  be  discharged. 


Shipp    ^ 
V.        [  Fi-om  Wilkes. 
M*  Craw.  J 

A.  charged  B.  with  having  stolen  a  note  from  him  "  in  the  county  of  lla- 
"  lifax,  in  Virginia."    These  words  arc  actionable.- 

It  was  proved  on  the  trial,  that  the  stealing  of  a  note  was  a  larceny  by 
the  laws  of  Virginia,  at  the  time  to  which  tho  charge  referred.  It 
would  seem,  that  the  Plaintiff  can  recover  without  proof  of  this  fact — For 

Although  the  crime  may  have  locality,  the  effect  of  the  imputation  will 
follow  a  man  wherever  he  goes ;  and  then  fore  the  law  gives  a  remedy 
for  imputations,  which  if  believed,  and  even  jiroved,  cannot  subject  the 
accused  to  any  future  prosecution.  As  where  a  pardon  is  granted 
after  the  commission  of  the  offence,  but  before  the  speaking  of  the 
words. 

The  g^ravamsn  in  an  action  of  slander,  is  social  degnidation^  and  not  the 
risk  of  punishment :  and  the  rule  to  test  the  question,  whether  the 
words  be  actionable  or  not,  to-wit.  Does  the  charj^e  impute  an  infamous 
crime  ?  is  resorted  to,  to  ascertain  the  fact,  whether  it  be  a  social  de- 
gradation, and  not  whether  the  risk  of  punishment  was  incurred.  And 
thit  rule  is  the  test  of  theU :  for  those  who  are  punished  for  infamous 
crimes  are  degraded  from  their  rank  as  citizens,  they  lose  their  privi- 
leges as  freemen,  their  liberam  legem  and  are  no  longer  horn  ct  Icjaltis 
homines. 

This  was  an  action  of  slander^  and  the  slanderous  words 
i^harged  in  the  declaration  werci  **  That  Shipp  tiad  stolen 
*^  a  note  from  the  Defendant^  in  the  county  of  Halifax,  in 


M'Craw. 
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Mat,  1819.  «  Virginia,  and  presented  the  note  to  J.  Unthank,  and 
^[  "  tried  to  draw  the  money,  ITiat  if  Shipp  did  not  make 
V.  <<  a  fair  settlement  with  htm,  the  Defendant,  he  would  put 
^*  Shipp  in  the  Penitentiary :  that  he  could,  and  would : 
**  that  he  had  spoken  to  a  Lawyer  and  was  advised  he 
**  could  do  so.'*  It  was  given  in  evidence  upon  the  trial, 
that  the  stealing  of  a  note,  as  charged  in  the  declaration, 
was  a  larceny  hy  the  laws  oT  Virginia,  at  the  time  to  which 
the  charge  referred.  There  was  a  verdict  for  the  Plaintiff, 
and  the  pi-e.siding  Judge  sent  the  case  to  this  Court  for  the 
opinion  of  the  Judges,  whether  the  Plaintiff  was  entitled 
to  judgment. 

Taylor,  Chief-Justice — ^Thc  case  states  that  it  was 
given  in  evidence  upon  the  trial,  that  stealing  a  note  is 
larceny  in  Virginia ;  and  we  know  that  it  is  so  in  tliis 
State.  Although  it  be  true,  that  for  such  a  larceny  com- 
mitted in  Virginia,  a  man  could  not  be  liable  to  punish- 
ment  here,  yet  to  impute  that  crime  to  a  man,  tends  not 
less* to  his  degradation  and  loss  of  cast  in  society,  than  if 
it  exposed  him  to  a  prosecution.  A  person  cannot  escape 
from  the  odium  and  disgrace  fixed  upon  his  character  by 
the  charge,  because  he  is  no  longer  in  the  state  where  ho 
is  punishable :  for  although  the  crime  may  have  locality, 
the  effect  of  the  imputation  will  follow  a  man  wherever  be 
goes.  It  would  seem  to  be  a  great  defect  in  the  law,  if 
words  which  are  so  calculated  to  injure  a  man^s  character, 
should  cease  to  be  actionable,  because  the  slanderer  added 
something  to  them  which  shewed  tliat  the  Plaintiff  was  not 
liable  to  prosecution  in  the  State  where  the  words  were 
spoken.  Such  a  principle  would  tend  most  effectually  to 
withdraw  from  character  the  protection  which  the  law  now 
justly  affords  it ;  and  would  operate  most  injuriously  in 
the  United  States,  where  the  people  are  frequently  seeking 
new  settlements,  with  a  view  of  improving  their  fortunes, 
when  a  fair  character  is  not  unfrequently  the  most  che- 
rished portion  of  the  capital  they  bear  with  them.     Fortu- 
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nately  the  law  does  not  sanction  such  a  doctrine  :  for  tli6  ^*>  i^l^* 
bookH  furnish  many  cases  of  unquestionable  authority,  in      sjiidd 
which  a  remedy  has  been  given  on  account  of  imputations*         v. 
which,  if  believed,  and  even  proved,  could  not  subject  the 
Plaintiffs  to  any  future  prosecutions. 
^      In  Ciddington  v.  Wilkins,*  a  pardon  was  granted  after 
the  commission  of  the  offence,  but  before  the  speaking  of 
the  words  ;  and  the  Plaintiff  was  held  entitled  to  his  action. 
/      In  Carpenter  v.  Tf^^nt,!  the  Defendant  said,  **  Robert 
*^  Carpenter  was  in  Winchester  jail,  and  tried  for  his  life^ 
<*  and  would  liave  been  hanged  had  it  not  been  for  Liggett, 
**  for  breaking  open  the  granary  of  Farmer  A,  and  steal-  ^ 
**  ing  his  bacon.'' 

In  Gainsford  v.  Tuke,:^  the  words  were,  **  Thou  wast 
<<  in  Lancaster  jail  for  coining."  The  Plaintiff  replied, 
**  If  I  was  there,  I  answered  it  well  enough."  **  Yea," 
said  the  Defendant,  <'  you  were  \)urnt  in  the  hand  for  it." 

In  Boston  v.  Tatham,^  the  action  was  brought  for  say- 
ing, the  Plaintiff  was  a  thief  and  had  stolen  the  Defend- 
ant's gold.  It  was  contended  in  arrest  of  judgment,  tliat 
the  words  not  being  certain  as  to  time,  they  might  be  ta- 
ken to  refer  to  tlie  time  of  Queen  Elizabeth,  since  which 
there  had  been  divers  general  pardons,  in  which  case  no 
loss  could  happen  from  the  scandal.  But  the  Court  said, 
it  is  a  great  scandal  to  be  once  a  thief ;  and  that  although 
a  pardon  may  discharge  the  punishment,  yet  the  scandal 
of  the  offence  remains* 

In  neither  of  the  pi*eceding  cases,  could  the  Plaintiff 
have  been  liable  to  a  future  prosecution  :  for  in  one  he  had 
been  pardoned,  in  another  acquitted,  and  in  another  pun- 
ished. And  in  Boston  v.  Tatham,  the  Court  expi-essed  an 
opinion,  that  even  allowing  that  the  words  fixed  the  offence 
to  a  period,  since  which  the  liability  to  the  punishment 
must  have  been  discharged  by  a  general  pardon,  yet  that 
the  words  were  actionable,  as  the  scandal  of  the  offence 
remained.    Tlie  same  doctrine  has  been  affirmed  in  the 

^  Hob.  81.     t  ^P*  Temp.  Hard.  339.     i  Cro.  Jac.  536.     §  Do.  632. 
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Hat,  1819.  Supreme  Court  of  New-York,  where  it  was  held  that  an 
g.:"*^    action  of  slander  would  lie  fqr  cliarging  the  Plaintiff  with 
V,        a  crime  committed  in  another  State,  although  the  PlaintiflT 
would  not  be  amenable  to  justice  in  the  State  where  the 
words  were  spoken.* 

I  am  yery  clearly  of  opinion  tliat  the  words  laid  in  tliis 
declaration,  accompanied  with  the  proof  made  in  the  case, 
that  they  imputed  a  crime  amounting  to  larceny  in  Vir- 
ginia, are  actionable ;  and  consequently  that  tlie  Plaintiff 
is  entitled  to  judgment 

Hendebsoit,  Judge. — ^1  concur  in  the  opinion  delivered 
by  the  Chief-Justice.  The  gravamen  in  an  action  of  glan- 
der,  is  social  degradation*  The  risk  of  punishment,  and 
the  rule  to  test  the  question  wliether  the  words  he  or  be 
not  actionable,  to  wit :  does  tlie  charge  impute  an  infa- 
mous crime,  is  resorted  to,  to  ascertain  the  fact,  whether 
it  be  a  social  degradation,  and  not  whether  the  risk  of 
punishment  be  incurred.  And  this  rule  is  the  test  of  that; 
for  those  who  arc  punished  for  infamous  crimes  are  de- 
graded from  their  rank  a3  citizens,  they  lose  their  privi- 
leges as  freemen,  their  liberam  legenif  and  are  no  longer 
boni  et  legates  homines.  No  other  degradation  will  give  an 
action,  for  no  other  degradation  is  a  social  loss ;  and  it 
matters  not  wbei*e  the  offence  be  charged  to  be  committed, 
or  what  may  be  the  laws  of  a  foreign  country,  where  the 
act  is  charged  to  have  been  done.  The  words  were  spoken 
hero  of  a  roan  under  the  protection  of  our  law*  The 
grwvamen  is  the  loss  of  character  here,  and  the  transaction 
shall  be  judged  of  by  our  law,  the  lex  locL 

The  cases  (which  ar^  numerous  in  our  books)  where  the 
words  impute  a  crime,  and  at  the  same  time  state  a  par- 
don or  acquittal,  fully  prove  that  the  degradation,  and  not 
tlie  danger  of  punishment,  is  the  basis  of  actions  of  slan- 
der. This  ground  is  also  fortified  by  the  precedents.  The 
complaint  thero,  is  always  for  the  loss  of  character,  and 

*  U  Johns.  334. 
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i)ot  the  danger  of  punishment;  nor  is  it  ever  charged  that  m^*t»  181^- 
the  Defendant  allcgttd  the  criminal  act  to  be  committed  in 
this  or^any  other  particular  government;  only  tliat  the 
words  were  spoken  at  some  place  within  the  jurisdiction 
of  the  Court,  merely  to  give  a  tenue  for  their  trial,  if  de- 
nied* And  it  is  a  maxim,  founded  on  common  sense,  that 
you  need  not  prove  more  than  you  ought  to  state ;  but  you 
must  pi*ove  every  thing  which  you  ought  to  state :  fbr  the 
pleadings  arc  nothing  but  tho  alleged  legal  facts.  As  it 
is  not  required  to  be  stated  that  tlie  Defendant  imputed 
the  commission  of  a  crime  within  the  government,  it  is  not 
required  to  be  proven*  It  is,  thei-efoi'e,  quite  an  immate- 
rial circumstance.  I  am  of  opinion  that  judgment  should 
be  given  for  the  Plaintiff. 

Hall,  Judge,  contra. — ^No  special  damage  is  charged 
to  have  been  the  consequence  of  speaking  the  words 
charged  in  the  declaration  :  they  must,  therefore,  be  words 
actionable  in  themselves,  or  the  Plaintiff  is  not  entitled  to 
judgment,  although  the  evidence  on  the  trial  established 
facts,  which,  had  they  been  inserted  in  the  declaration,  Us 
would  have  clearly  made  out  his  case. 

Words,  in  themselves  actionable,  are  such  as  would,  if 
true,  bring  a  man  into  danger  of  legal  punishment.  At 
Common  Law,  to  charge  a  man  ^vith  stealing  bonds,  bills, 
notes,  &c.  which  concern  choses  in  action,  was  not  action- 
able, because  they  were  such  goods  that  larceny  coald  not 
be  committed  of  them.  In  this  State,  the  Common  Law 
continued  unaltered  in  that  respect  until  the  act  of  1811^ 
ch.  11,  was  passed,  which  act  declares  the  stealing  of 
bonds,  bills,  notes,  &c.  to  be  a  felony.  Since  the  passage 
of  that  act,  it  is  as  actionable  to  charge  a  person  with 
stealing  that  species  of  property  as  any  other. 

In  England,  formerly,  to  charge  a  person  with  being 
guilty  of  an  act  of  witchcraft,  was  to  charge  him  with  a 
capital  crime :  but  since  it  has  been  declared  by  statute  to 
be  no  offence,  to  make  that  charge  against  an  individual 
is  not  actionable. 
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Mat,  1819.  In  ttie  pfcsent  case,  the  Plaintiff  is  charged  with  having 
stolen  the  note  in  the  State  of  Virginia ;  but  whether  or 
not  the  stealing  of  a  note  in  that  State  was  an  offence  or 
not,  the  declaration  doth  not  set  forth.  If  the  Legislature 
of  that  State  have  passed  no  law  making  it  an  offence  to 
steal  a  note,  to  charge  a  person  with  stealing  one  is  not 
actionable.  If  there  be  such  a  law,  it  ought  to  have  been 
stated  in  the  declaration.  Tlie  Court  ex  officio  cannot 
take  notice  of  \i.*  It  matters  not  that  that  fact  was 
proved  on  {he  trial:  whether  the  Plaintiff  has  a  good 
cause  of  action  or  not^  must  appear  Ct*om  a  view  of  bift 
declaration. 


Hardy  Watford  "J 

T.  J-  From  Bertie. 

James  Pitt.    J 

A  father  bein^  indebted,  but  not  beyond  his  ability  to  pay,  made  a  parol 
gift  of  a  slave  to  his  son,  then  two  years  old.  He  then  paid  his  debts, 
and  sold  the  slave.  The  purchaser  had  express  notice  of  the  gift,  and 
declared,  before  he  purchased,  that  he  would  not  on  that  account  give 
the  full  value. 

The  gift,  not  being  in  writing,  is  void  as  to  creditors  and  purchasers. 
The  case  of  M'Cree  v.  Houston,  decided  at  this  term,  governs  this  case. 

This  was  an  action  of  trover  for  a  negro  slave  named 
Stephen.  It  was  proved  on  the  trial  that  about  twenty 
years  before,  Stephen  was  given  by  parol  by  John  Wat- 
ford to  his  son,  the  Plaintiff,  who  was  an  infknt  aged  one 
or  two  years.  A  formal  delivery  of  the  slave  was  made, 
and  persons  were  called  to  witness  it.  At  the  time  of  the 
gift  the  father  was  indebted,  but  not  beyond  his  ability  to 
pay.  He  remained  in  Bertie  about  two  yeai*s  after  the 
gift,  and  then  rembved  to  Edgecomb,  taking  with  him  the 
Plaintiff  and  the  slave.    Previous  to  his  removal  he  paid 

*  I  Chitty's  Pleadings,  221,  and  the  cases  there  cited. 
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his  debts,  and  two  years  afterwards  sold  the  slave  to  one  Mat,  1819. 
Isliani  HoIIomany  who  bad  express  notice  of  the  gift;  and,     ^y^tford 
before  he  purchased,  he  doclai-ed,  in  the  presence  of  a  wit-         v. 

Pitt 

ness,  that  on  that  account  lie  would  not  give  the  full  value. 
Hollonian  remained  in  possession  of  the  slave  till  his 
death*  when  the  slave  came  to  the  possession  of  the  Defen- 
dant, wlio  was  gnardian  of  Ilolloman's  children.  There 
was  a  verdict  for  the  Plaintiff;  and  a  rule  for  a  new  trial 
being  obtained  by  the  Defendant,  the  same  was  sent  to 
this  Court;  and 

IIalx,  Judge,  delivered  the  opinion  of  the  Court: 

The  case  of  M'Cree  v.  Houston,  decided  at  this  term, 
governs  tliis  case.  Indeed,  if  there  could  be  a  difference 
between  tlie  two  cases,  it  would  be  against  the  present 
Plaintiff;  because,  after  the  parol  gift  to  him,  the  father 
retained  possession  of  the  slave  until  the  sale  to  Holloman. 
But  in  Law  there  can  be  no  difference.  The  same  reasons 
that  governed  the  Court  in  deciding  for  the  Defendant  in 
M'Crec  v.  Houston,  C()m))el  them  to  say  that  a  new  trial 
ought  to  be  granted  in  this  case.  TItc  verdict  rendered 
was  against  Law,  as  the  gift  to  the  cliild  was  not  by  deed, 
and  on  that  account  void  against  ci-editors  and  purchasers 
under  tlie  act  of  1784,  ch.  tO.  It  is  not  material  that 
HoHoinan  did  not  pay  the  full  value  of  the  slave :  if  he 
paid  nearly  the  value,  it  is  sufficient.  He  probably  re- 
tained as  much  as  would  remunerate  him  for  the  trouble 
of  defending  a  suit.  Let  the  rule  for  a  new  trial  be  made 
absolute. 


MmiH 
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William  Ainsworth^ 

V.  V  From  Burke. 

John  M.  Gi'cenlcc.J 

A  constable  offered  for  sale,  under  an  execution,  divers  goods  locked  up 
in  a  room,  without  shewing*  them  to  the  bidders.     The  sale  is  void. 

The  law  requires  the  sale  to  be  conducted  in  such  way  as  is  most  likely 
to  make  tlie  property  bring  the  highest  price.  Tlie  bidders  ought  to 
have  an  opportunity  of  inspecting  the  g^ods  and  forming  an  estimate 
of  their  value.  The  goods  ought  also  to  be  present,  that  the  officer 
may  deliver  them  forthwith  to  the  purchasers. 

The  Defendant  owned  a  house  in  the  county  of  Burke, 
having  sundry  apartments,  one  of  which  he  had  leased  to 
James  AY.  £dwards.  Sundry  persons'  having  obtained 
judgments  against  Edwards,  executions  were  sued  out, 
and  on  the  day  on  which  his  property  was  advertised  for 
sale,  tiie  Plaintifft  William  Ainsworth,  settled  one  of  the 
exe<;utions,  amounting  to  ISO  dollars,  or  thereabouts,  in 
some  way  satisfactory  to  the  Plaintiff  in  that  execution ; 
and  all  the  other  executions,  except  one  for  19  dollars,  in 
favor  of  Hopper,  wore  compromised  between  Edwards 
and  the  Plaintiffs  in  said  executions.  The  constable  set 
up  a  mare  for  sale  to  satisfy  the  execution  of  Hopper,  and 
a  bid  of  five  dollars  was  made.  The  sale  of  the  mare  was 
cried  for  some  time,  when  the  constable  said,  he  also  set 
up  witli  the  mare  a  quantity  of  goods  which  were  locked 
up,  upstairs  of  the  apartment  leased  to  Edwards,  the  sale 
being  made  before  the  door  of  the  house.  The  goods  were 
not  shewn,  nor  were  they  examittrd  nor  particularly 
described.  Ainsworth,  the  Plaintiff,  bid  20  dollars.  The 
sale  was  immediately  closed,  and  he  was  declared  by  the 
constable  to  be  the  purchaser.  The  goods  were  of  the  va- 
lue of  150  dollars,  and  the  mare  of  40  dollars.  Edwards  ^ 
was  insolvent,  and  indebted  to  other  persons  besides  those 
who  had  executions  against  him. 

After  the  sale,  the  constable  went  up  stairs,   unlocked 
the  room^  and,  taking  the  goods  piece  by  piece^  delivered 
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them  to  Ainswortii.  They  were  left  in  the  room ;  and  Mat,  1819. 
some  days  thereafter,  Ainswortii  applied  for  the  goods,  xinsworth 
when  Greenlee  refused  to  let  him  have  them.     Ainsworth         ^- 

Gpc  c  nice 

demanded  the  goods,  and,  upon  Grreenlee's  refusing  to  de- 
liver them,  (he  admitting  that  they  were  in  his  custody,) 
Ainsworth  brought  this  action  of  trover  to  recover  their 
value. 

The  Cotirt  charged  the  Jury  that  the  sale  under  which 
Ainsworth  claimed  tlie  goods  was  void  ;  because  ^e  goods 
were  not  shewn  at  the  time  of  the  sale,  nor  before  the  sale, 
to  the  pet*sons  attending.  There  was  a  verdict  for  the 
Plaintiff;  and  a  rule  was  obtained  for  a  new  trial  upon 
two  grounds:  Ist.  Of  misdirection  by  the  Court;  2d. 
That  if  the  sale  were  void,  yet  that  Ainsworth  was  enti- 
tled to  recover  upon  the  delivei^  made  to  him  of  the  goods 
by  the  constable.  The  rule  was  discharged,  and  the 
Plaintiff  appealed. 

• 

Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

The  constable's  authority  to  sell  these  goods  was  de- 
rived under  a  Jieri  facias  ;  tlie  execution  of  which  tlie  law 
requires  to  be  done  in  such  a  manner,  as  that  by  the  sale, 
the  property  is  most  likely  to  command  the  highest  price 
in  ready  money.  It  is  evident,  that  for  this  purpose,  the 
bidders  ought  to  have  an  ojiporjunity  of  inspecting  the 
goods,  and  forming  an  estimate  of  their  value;  without 
which  it  is  wpi  to  be  ex|)ected  that  a  fair  equivalent  will 
be  bid.  The  presence  of  the  goods  too,  in  the  possession 
of  the  officer,  to  which  possession  the  levy  gives  him  a 
right,  assures  the  bidders  that  a  delivery  will  be  made  to 
the  highest  forthwith ;  and  that  so  far  the  object  of  the 
purchase  will  be  attained  without  litigation.  Here,  how- 
ever, the  goods  were  sold  witliout  being  exhibited  to  the 
bidders,  and  while  they  were  actually  locked  up  in  an 
apartment  of  the  house.  This  was  such  an  abuse  of  au- 
thority in  the  constable  as  was  calculated  cither  to  sacri- 
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Mat,  1819.  ficc,  at  undcp  value,  the  proi)erty  of  an  honest  Defendant, 
Ainsworth  ^^  *®  suhserve  some  purpose  of  collusion  between  a  kna- 
V.  vish  one  and  the  purchaser.  One  of  these  ends  must  have 
been  effected  in  this  case^  where  property  has  been  sold 
for  one  tenth  of  its  value.  There  is  much  justice  and  se- 
curity in  the  rule  established  by  the  decisions  heretofore 
made,  requiring  the  presence  of  chattels  when  they  ai*e 
sold  by  the  sheriff  or  constable;  and  those  casas  ought  to 
be  foUow'ed.   The  rule  for  a  new  trial  must  be  discharged. 
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.    Mat,  1819. 

George  Lane  and  others  1 

V.  >  From  Craven. 

Daniel  Patrick  and  RufBn  Granger.  J 

Husband  and  wife,  being  seised  of  a  tract  of  land  in  right  of  the  wife, 
agreed  to  convey  the  same  in  fee  simple  to  a  purchaser  for  a  fair  con- 
sideration ;  and,  in  pursuance  of  this  agreement,  they  conveyed  by 
deed  the  tract  of  land  to  the  purchaser,  who  executed  his  bonds  for 
the  purchase  money.  The  husband  died,  and  the  wife  not  having 
been  privily  examined  touching  the  execution  of  the  deed  by  hei* 
during  her  coverture,  availed  herself  thereof,  entered  on  the  land,  ex- 
pelled the  tenant  who  held  under  the  purchaser,  and  avoided  the 
estate.  The  purchaser  died,  and  his  administrator  filed  a  bill  praying 
to  have  the  payment  of  the  purchase  money  injoined.  Demurrer  to 
the  bill  overruled ;  for 

The  purchaser  contracted  for  the  wife's  estate  of  inheritance,  not  for  the 
husband's  freehold  in  her  right.  He  obtained  a  conveyance,  which 
transferred  only  the  husband's  estate.  To  make  it  good  to  pass  tJie 
wife's  estate,  her  private  examination  was  necessary. 

The  nature  of  the  contract,  and  the  transfer  in  its  incipient  state,  shew, 
that  the  agreement  of  the  parlies  was,  that  a  conveyance  efiectual  to 
pass  the  property  Jigi'eed  to  be  sold  should  be  made.  It  is,  thrreforej 
unlike  the  case  where  the  parties  have  done  what  they  have  stipulated 
to  do ;  as  where  the  agreement  was,  that  the  transfer  should  be  with- 
out warranty,  and  such  transfer  was  made,  and  the  title. proved  defec- 
tive ;  the  purchaser  could  not  complain  that  the  vendor  had  not  done 
what  he  had  promised  to  do. 

llie  Court  will  therefore  apply  that  universal  principle  of  Equity,  which 
forbids  one  party  to  take  the  benefit  of  a  contract,  whilst  he  withholds 
performance  on  his  own  part ;  and  will  arrest  the  money  until  he  shall 
have  performed  if. 

The  deed  must  be  considered  as  unexecuted  for  the  purpose  of  having* 
the  effect  intended ;  as  an  instrument  sealed,  but  not  delivered,  where 
individuals  under  no  incapacity  to  contract  are  the  parties.  For  as  the 
Common  Law  has  declared  a  delivery  necessary  to  constitute  a  deed 
between  such  parties,  the  General  Assembly  have  declared  a  private 
examination  of  a  married  woman  necessary  to  make  her  deed  eflfcctual 
to  pass  her  lands. 

This  was  a  bill  filed  in  the  Court  of  Equity  for  Craven 
county  by  George  Lane,  administrator  of  the  estate  of 
Charles  Jones^  deceased,  and  by  Lewis  Jones  and  others > 
heirs  at  law  of  the  said  Charles.    The  bill  charged  that 
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V. 

Patrick. 


Mat,  1819.  Gkorge  W,  Daniel  and  Sarah  his  wife,  being  seised  in 
Lane  right  of  said  Sarah  of  a  tract  of  land  situate  in  the  county 
of  Lenoir,  and  containing  se\enty-five  acres,  agreed  to 
convey  the  same  in  fet'  simple  to  one  Charles  Jones,  in 
consideration  of  four  hundred  dollars,  one  half  of  which 
was  to  be  secured  to  one  Silas  Jones,  an  illegitimate  son 
of  the  said  Sarah  Daniel,  and  the  other  half  to  the  said 
George  W.  Daniel.  That  in  pursuance  of  this  agreement^ 
George  W,  Daniel  and  Sarah  his  wife,  by  deed  conveyed 
to  the  said  Charles  Jones  the  ti*act  of  land  in  fee  simple  ; 
and  the  said  Charles  Jones  executed  two  obligations  with 
Tally  Moseley,  his  surety,  each  for  the  sum  of  two  hun- 
dred dollars ;  one  payable  to  George  W.  Daniel,  and  the 
other  to  Daniel  Patrick,  guardian  of  the  said  Silas  Jones. 
That  Charles  Jones  soon  after  died  intestate,  leaving  the 
complainants,  Lewis  Jones  and  otiiers,  his  heirs  at  law 
and  next  of  kin ;  and  administration  ufMin  his  estate  was 
granted  to  the  complainant,  George  Lane.  That  the  obli- 
gation given  to  G.  W.  Daniel  had  been  paid  by  the  said 
administrator,  who,  being  (Jesirous  of  closing  his  adminis- 
tration, and  not  doubting  that  the  other  oliligation  given 
to  Patrick  for  the  benefit  of  said  Silas  Jones  was  to  be 
paid  out  of  the  assets  of  his  intestate,  gave  his  own  bond, 
with  Tally  Moseley  his  sui'ety,  to  the  said  Patrick  as  guar- 
dian for  Silas  Jones,  in  lieu  of  the  obligation  of  his  intes- 
tate, which  was  thereuiion  given  up  to  the  administrator, 
and  the  amount  thereof  charged  by  him  to  the  account  of 
his  administration,  and  the  distributive  shares  of  tlie  next 
of  kin  thereby  diminished. 

The  bill  then  charged  that  George  W.  Daniel  died, 
leaving  the  said  Sai*ah,  his  widow,  surviving  him ;  and 
that  she*  never  having  been  privily  examined  touching  the 
execution  of  the  said  deed  by  her  during  her  coverture, 
availed  herself  thereof,  and  entered  on  the  said  tract  of 
land,  and  ex])elled  the  tenant,  who  held  under  the  said 
Charles  Jones,  and  avoided  the  estate,  and  continued  pos- 
sessed thereof  until  her  death :  whereupon  the  same  de- 
scended to  her  heirs  at  law. 
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That  Silas  Jones,  being  apprised  of  the  circumstances^  W^^j  1819. 
disclaimed  any  right  to  enforce  the  payment  of  the  admi-       j^^^^ 
nistratoi*'s  bond  ;  but  died  soon  after  arriving  at  age,  and     _  «. 
administration   upon   his   estate   was   granted   to   Ruffin 
Granger,  w  ho  had  instituted  suit  upon  tlie  bond,  and  re- 
covered  a  judgment  in  the  name  of  Daniel  Patrick,  to 
whom  the  bond  was  made  payable.     The  bill   prayed  for 
an  injunction,   which   was  granted ;  and  the  Defendants 
filed  a  general  demurrer  to  the  bill.    The  presiding  Judge 
sent  tlie  question  arising  on  this  demurrer  to  this  Court; 
and  the  Judges  here  were  divided  in  their  opinions.     Hen- 
derson and  Hair  being  of  opinion  that  the  demurrer  should 
be  overruled  ;  Taylor,  Chief- Justice,  contra. 

Hendersox,  Judge. — The  purchaser  contracted  for  the 
wife^s  estate  of  inheritance,  not  for  tlie  husband's  .freehold 
in  her  right,  and  has  obtained  a  conveyance  which  (t6 
make  the  most  of  it  in  its  present  form)  transferred  only 
the  husband's  estate ;  but  might,  by  the  pi'iA  ate  eiiamina^ 
tion  of  the  wife,  iiave  passed  also  her  interest.:  And  no 
doubt  can  exist,  but  that  the  agreement  of  the  pai-ties  was^ 
that  a  conveyance  efTectual  to  pass  the  proi)erty  agreed  to 
be  sold  should  be  made.  This  is  evidenced  not  only  by  the 
naturae  of  the  contract,  but  by  the  transfer  in  its  incipient 
state.  It  is,  therefoi'e,  entirely  unlike  the  case  whei-e'the 
parties  have  done  what  they  stipulated  to  do  : — ^As  in  the 
case  of  a  sale  of  lands  where  the  vendor-lias  made  a  trans- 
fer :  Although  he  may  have  transferred  a  defective  title, 
the  vendee  cannot  complain  that  tlie  vendor  has  not  done 
what  he  pi*omised  to  do.  If  thei*e  was  to  be  no  warranty, 
the  vendee  has  got  what  he  contracted  for,  and  it  was  his 
fault  or  misfortune  not  to  take  one.  If  he  was  to  have  a 
warranty  and  has  one,  still  he  cannot  complain  that  the 
contract  had  not  been  executed,  although  the  vendor's  title 
was  not  good.  I  feel  bound,  tlierefoi-e,  to  apply  that  uni- 
versal principle  of  Equity,  which  forbids  one  party  to  take 
the  benefit  of  a  contract,  whilst  he  entii*ely  withholds  per- 
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Mat,  1319.  foruiaiicc  on  his  own  part ;  and  to  ari*est  the  money  until 
Lane  ^^^  shall  have  performed  it-  For  I  look  upon  the  deed  in 
its  present  drefss,  as  unexecuted  lor  the  purpovse  of  having 
the  effect  intended  ;  as  an  itistrument  sealed,  but  not  deli- 
vered, wli'ere  individuals  under  no  incapacity  to  contract, 
are  the  parties.  For  as  the  Common  Law  has  declared  a 
delivery  necessary  to  constitute  a  deed  between  them,  the 
General  Assembly  have  declai-ed  a  private  examination 
necessary  to  make  a  dee<l,  or  an  effectual  deed  (w  hich  is 
the  same  thing)  from  a  married  woman,  to  pass  her  lands. 
The  rule  in  eacli  case  flows  from  the  same  source,  the  le- 
gislcitive  will,  although  evidenced  in  a  different  manner. 

As  to  the  bond  being  payable  to  the  wife's  son,  or  in 
trust  for  him,  it  makes  no  difference.  He  is  a  mere  vo- 
lunteer, and  must  stand  in  thr  place  of  the  vendor.  The 
renewal  of  the  bond  by  the  administrator  of  the  purchaser 
to  the  same  person,  does  not  alter  its  original  nature.  In 
Equity  it  is  the  same  :  each  given  upon  the  same  conside- 
ration, and  liable  to  the  same  rules  of  Equity.  The  de- 
murrer must  be  overruled,  and  the  Defendants  answer. 


Tayxob,  Chief- Justice,  contra. — I  regret  my  inability 
to  concur  in  the  opinion  of  my  brothers ;  because  it  best 
accords  with  my  private  sentiments  of  natural  justice,  that 
a  purchaser  should  be  relieved  against  the  payment  of  the 
price  of  land,  from  which  he  has  been  evicted  through  a 
defect  of  title.  But  not  being  able  to  arri\c  at  such  a  con- 
clusion by  my  view  of  the  Law,  the  w  isdom  of  which  1  am 
bound  to  consider  superior  to  any  man's  wisdom,  1  will 
state  concisely  the  grounds  of  my  dissent. 

An  injunction  has  been  granted  in  this  case,  to  stay  a 
judgment  at  law,  recovered  under  the  following  circum- 
stances. Daniel  and  his  w  ife  executed  to  Charles  Jones  a 
deed  for  a  tract  of  land,  of  whicli  the  wife  was  seised  in 
fee,  for  the  price  of  four  hundred  dnllr.rs  ;  to  secure  which 
sum,  two  bonds  Mere  given  by  Jones,  w ith  Moseley  his  sc- 
cmuty,  each  for  two  hundred  dollars  ^  one  payable  to  Da- 
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niel  Fatricky  guardian  of  Silas  Jones,  a  natural  son  of  Mat,  1819. 
Daniel's^ wife,  for  the  benefit  of  said  Silas;  and  soon  af-  j^^^^ 
terwards,  Charles  Jones,  the  purchaser,  died.  The  bond 
given  to  Daniel  has  been  taken  up  by  Lane,  the  Complain- 
ant, who  administered  upon  Charles  Jones's  effects.  Lane 
gave  liis  own  bond  to  Patrick,  in  lieu  of  his  intestate's 
bond  ;  and  upon  that  bond,  suit  has  been  instituted  against 
Lane,  by  the  administrator  of  Silas  Jones,  wlio  died  soon 
after  arriving  at  full  age.  Upon  the  death  of  Daniel,  his 
widow  never  liaving  been  privily  examined  according  to 
the  act  of  1751,  entered  ujwn  the  land,  so  sold  by  her  hus- 
band and  herself,  ex|)elled  the  tenant  placed  on  it  by 
Charles  Jones,  and  soon  afterwards  died  seised  ;  whereby 
the  land  descended  upon  her  heirs.  The  consideration  of 
the  bond  having  thus  failed.  Lane,  the  administrator  of 
Charles  Jones,  together  with  the  heirs  at  law  of  the  latter^ 
seek  to  be  relieved  from  the  judgment  The  Defendants 
have  demurred  to  the  bill. 

No  doubt  can  exist  as  to  the  legal  operation  of  tlie  deed 
from  Daniel  and  wife.  He  acquired  by  the  marriage,  a 
freehold  interest  in  the  land  during  the  joint  lives  of  liim- 
self  and  his  wife  ;  and  the  only  effect  of  the  deed  was  to 
convey  to  Charles  Jones,  such  estate  as  Daniel  had.  The 
execution  of  the  deed  by  the  wife  was  a  nullity  in  respect 
to  her  right,  unless  the  course,  which  the  law  has  prescribed, 
had  beenr  pursued,  to  ascertain  her  consent.  Though  Da- 
niel's right  only  was  in  reality  conveyed  by  the  deed,  yet 
it  purjjorted  to  operate  upon  the  fee  simple  of  the  wife, 
whilst  Daniel  endeavored  to  convey  as  much  as  by  law  he 
could  do.  This  was  the  subject  of  the  contract,  and  it  is 
to  be  presumed  that  the  purchaser  was  aware  of  the  ulte- 
rioi'  steps  necessary,  to  render  the  deed  obligatory  upon 
the  wife.  Without  even  lookwig  into  the  title,  there  were 
plain  and  notorious  facts,  sufticient  to  satisfy  any  purcha- 
ser, that  Daniel  was  about  to  sell  his  w  ife's  land :  the 
deed  was  drawn  in  tlie  name  of  the  husband  and  wife  ;  she 
was  called  upon  to  execute  it,  and  one  half  of  the  purchase 
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Mat,  1819.  moiiey  was  made  payable  to  her  natural  child.    Here, 
j^^^      then,  was  a  full  disclosure  of  the  title  which  Daniel  was 
f .         about  to  sell  ;  and  fair  notice  given  to  the  purchaser  of 
wimt  was  necessary  to  its  coniirination.    There  is  not  the 
slighest  gi'ound  to  impute  to  the  seller,  either  fraud,  mis- 
representation or  concealment. 

Under  this  statement  of  facts,  I  apprehend  that  the  pur- 
chaser could  have  had  no  remedy  at  Law,  He  had  a  right 
to  ask  for  a  warranty,  or  for  covenants  against  all  persons 
claiming  title  to  the  land  ;  and  if  he  chose  to  take  a  deed 
without  that  safeguard,  the  rule  of  caveat  emptor  must  pre- 
vail. The  case  of  Bree  v.  Holbeck,  in  Douglas,  654, 
shews,  that  w^here  there  is  no  fraud,  the  purchaser  is  witli- 
out  remedy  at  Law,  unless  his  covenants  provide  it :  and 
in  Cripps  v.  Readc,  6  Term  Rep.  606,  the  distinction  is 
taken  between  those  cases,  where  money  paid  on  a  consi- 
deration which  has  failed,  may  be  recovered  back,  and 
where  it  cannot,  excluding  the  cases  where  a  regular  con- 
veyance has  been  made,  to  which  other  covenants  were  not 
to  be  added.  **  With  the  exception  of  a  vendor  or  his 
^^  agent  suppressing  an  incumbrance  or  a  defect  in  the 
<^  title,  it  seems  clear  that  a  purchaser  cannot  obtain  any 
<<  relief  for  any  incumbrance  or  defect  to  which  his  cove* 
**  nants  do  not  extend  :  and,  therefore,  if  a  purchaser  ne- 
"  gleet  to  have  the  title  investigated,  or  his  counsel  over- 
<<  look  any  defect  in  it,  he  is  without  a  remedy.  It  has 
<<  even  been  held,  that  if  one  sells  another's  estate,  without 
"  covenant  or  warranty  for  the  enjoyment,  it  is  at  the 
*'  peril  of  the  puiThaser ;  because  he  might  have  looked 
**  into  tlie  title  ;  and  there  is  no  reason  he  should  have  an 
*'  action  by  the  Law,  when  he  did  not  provide  for  him- 
«  self.''* 

The  privy  examination  is  substituted  for  a  fine,  in  which 
also  the  wife  is  privily  examined  touching  her  consent : 
and  where  a  husband  conveys  his  wife's  estate  in  England, 
it  is  the  ordinary  form  of  tlie  conveyance,  to.  contain  a 

*  Sugdcn's  Letters^  35. 
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covenant  on  his  part  that  the  wife  shall  pass  a  fine.     The  Mat,  1819. 
proper  covenant  here  would  be,  that  the  wife  shall  submit       j^anc 
to  a  privy  examination.     It  was  once  the  practice  of  the         "«; 
Court  of  Equity  to  decree  a  si)eciric  execution  of  a  cove- 
nant to  levy  a  fine ;  but  it  was  very  absurd  to  compel  a 
married  woman  to  levy  a  fine,  when  the  efilcjicy  of  the 
conveyance  is  derived  from  her  having  done  it  voluntarily. 
Such  a  practice  is  therefore  abandoned  ;  but  the  purchaser 
has  still  a  remedy  at  Law,  by  an  action  of  covenant  against 
the  husband.* 

It  is  also  laid  down  in  the  autijoritics  that  Equity  pro- 
ceeds on  the  same  principle  with  tite  Law,  unless  there  be 
fraud  in  concealing  the  defect  of  the  title.  In  proof  of 
this,  the  strong  case  of  Urmston  v.  Pate  is  cited,  in  3 
Cruise,  91.  In  the  more  recent  case  of  Wakeman  v.  Rut- 
land, in  3  Ves.  Junr.  234,  the  Lord  Chancellor  observes, 
**  As  to  tlie  extent  of  the  covenants,  there  was  a  case  about 
"  three  years  ago.  An  estate  was  bought ;  as  to  one 
"  moiety,  there  was  a  clear  defect  of  title,  which  the  cove- 
•^nant  of  the  purciiaser  had  overlookeii.  He  was  evicted 
"  of  one  moiety.  He  filed  a  bill  in  Equity,  asserting  a 
**  claim  to  be  repaid  a  moiety  of  the  purchase  money.  He 
**  liad  taken  his  conveyance  with  the  common  covenants; 
"  the  eviction  was  not  within  the  covenants.  I  felt  the 
**  hardship,  but  thought  1  could  not  raise  an  Equity,  vvliere 
**  there  was  no  covenant  to  warrant  the  title.'*  It  is  held 
that  the  possession  of  land  is  no  evidence  of  title,  and  no 
person  in  his  senses  would  take  an  offer  of  purchase  from 
a  roan  merely  because  he  stood  upon  the  ground.  The 
purchaser  must  look  to  his  title,  and  if  he  do  not,  it  will 
be  gross  negligcnce.f  To  sustain  the  bill,  is,  in  my  ap- 
prehension, to  alter  and  extend  the  agreement  of  the  par- 
ties, not  to  enforce  it,  and  to  sanctiun  a  principle  which 
goes  the  whole  length  of  pei'mitting  the  recovery  back  of 
the  money  which  has  been  paid  in  this  case,  and  in  every 
«ther,  where  the  contract  has  been  executed. 

•  1  Bos.  and  Pull.  N.  P.  267.  f  13  Ves.  114. 
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The  state      "| 

r.  lFi*oin  Caswell. 

Sarah  Jeffreys,  J 

Indjclmcnt  ag-alnst  a  woman  for  murdering  her  base  bom  child,  charged 
that  she,  **  with  force  and  arms,  feloniously,  wilfully  and  of  her  malice 
«  aforethought,  did  make  an  assault,  and  with  both  her  hands  about  the 
**  neck  of  tlie  cliiM  then  and  there  fixed,  the  said  child  did  feloniously, 
**  wilfully  and  of  her  malice  aforethought,  choak  and  strangle,  of  which 
'<  choaking  and  strangling  the  said  child  then  and  there  instantly  died." 
The  prisoner  being  convicted,  it  was  urged  as  a  reason  why  sentence 
of  death  should  not  be  pronounced,  that  the  evidence  proved,  if  the 
child  had  been  killed  by  the  muther,  the  manner  of  the  death  was  dif- 
ferent from  that  charged  in  the  indictment,  and  was  produced  by, 
blows,  and  not  by  choaking  and  strangling. 

Reason  overruled ;  for  what  the  evidence  proves  is  peculiarly  the  pro- 
vince of  the  Jury  to  determine.  The  Court  has  nothing  to  do  with  it ; 
nor  can  the  Court  grant  a  new  trial,  because  the  Jury  have  found  con- 
traiy  to  evidence. 

The  statute  of  21  Jac.  1,  ch.  27,  being  repealed  by  the  General  Assem. 
bly,  if  a  Judge,  in  his  charge  to  the  Jury,  g^ves  to  the  concealment  of 
the  birth  of  a  base  born  child  the  weight  given  to  that  fact  by  the  sta- 
tute of  Jac.  a  new  trial  shoidd  be  granted. 

The  Defendant  was  indicted  for  murder:  and  the  in- 
dictment charged 9  that  ^'  she,  being  big  with  a  female 
child,  did  by  tlie  Providence  of  God  bring  forth  the  8aid 
child  alive  uf  Iter  body,  alone  and  in  secret,  which  female 
child  so  being  born  alive,  by  the  laws  of  this  State,  was 
a  bastard  ;  and  that  she  not  having  the  fear  of  Grod  be- 
fore her  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  Devil,  afterwards,  to  wit :  on  the  same 
day  and  year  aforesaid,  soon  after  the  said  female  child 
was  born,  with  force  and  arms  in  the  county  aforesaid, 
in  and  upon  the  said  female  child,  in  the  peace  of  God 
and  the  State  then  and  there  being,  feloniously,  wilfully 
and  of  her  malice  aforethought,  did  make  an  assault^ 
and  that  the  said  Sarah  Jeffreys,  with  both  her  hands 
about  the  neck  of  the  said  female  child  then  and 
there  fixed,  the  said  female  child  then  and  there  feloni- 
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**  ously,  wilfully  and  of  hei*  malice  aforethought,  did  choak  m^t»  1819. 
**  and  strani^ley  of  which  said  choaking  and  stran,e^lin]^,   ^^^  g^^^ 
**  the  said  female  child  then  and  there  instantly  died.*'         -». 
The  Defendant  was  found  guilty ;  and  it  was  urged  why      ^  ^^^' 
sentence  of  death  should  not  he  pronounced  against  her, 
that  before  the  trial  of  the  Defendant  the  statute  of  21, 
Jae.  I.  ch.  27,  which  made  the  concealment  of  the  birth  of 
a  bastard  child  evidence  that  the  child  was  born  alivc^ 
bad  been  repealed  by  the  General  Assembly ;  that  the  evi- 
dence in  the  case  (a  transcript  of  which  formed  part  of 
the  case)  shewed  that  the  manner  of  the  deatli  was  differ- 
ent fi*om  that  charged  in  the  indictment :  that  the  evi- 
dence, if  it  proved  a  killing  at  all,  proved  a  killing  by  a 
stroke  or  blow,  and  not  by  choaking  or  strangling.   These 
objections  were  overruled  by  the  presiding  Judge,  and  the 
Defendant  appealed. 

Hendersox,  Judge,  delivered  the  opinion  of  the  Court: 

The  first  exception  is,  that  th6  statute  of  James  was 
i-epealed  before  tlie  trial.  The  Defendant  was  indicted 
upon  no  statute,  but  for  the  Common  Law  offence  of  mur- 
der. The  statute  of  James  creates  no  offence,  but  gives 
to  certain  circumstances  mentioned  in  the  statute  a  legal 
weight  aud  im(M>rt  which  they  did  not  ])ossess  before,  and 
throws  the  burtiien  of  proof  that  the  child  was  born  alive 
on  the  mother.  Tims  far  did  the  statute  go,  and  no  fur- 
ther. But  could  we  perceive  from  the  record  that  tlic 
Judge,  in  his  chai'gc  to  the  Jury,  directed  them  to  give  to 
those  circumstances  tlie  weight  given  by  the  statute,  (tlie 
statute  being  repealed  by  our  Legislature  after  the  offence 
and  before  the  trial,)  we  should  not  hesitate  a  moment  to 
grant  a  new  trial,  but  it  does  not  appear  that  such  was 
the  case. 

It  is  next  alleged,  that  the  evidence  of  the  manner  of 
killing  does  not  comport  with  the  charge :  that  the  charge 
is  a  killing  by  choaking  and  strangling,  and  the  evidence 
proves  a  stroke  or  beating,    What  the  evidence  proves  is 
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Mat,  1819.  peculiarly  the  province  of  the  Jury  to  say.    With  this,  the 

The  State   ^^^^^  '^^  nothing  to  do ;  nor  can  the  Court  grant  a  new 

-o.        trial  because  the  Jury  have  found  contrary  to  evidence. 

reys.    j^  .^  ^^^^^  .^  ^^^^  ^j^^  ^^^^  ^^  ^^^  presiding  Judge  to  inform 

the  Jury  that  tlie  kind  of  death  laid  must  be  proved ;  that 
a  poisoning  did  not  support  a  charge  of  beating  or  of 
strangling,  or  vice  versa.  But  whether  the  evidence  of- 
fered proved  the  one  or  the  other,  was  a  question  of  fact 
solely  for  the  Jury.  What  tfie  Judge  did  in  this  case  does 
not  appear ;  and  if  any  thing  is  to  he  taken  by  presump- 
tion, it  is  to  be  presumed  that  he  did  his  duty.  We  can, 
therefore,  see  no  reason  why  a  new  trial  should  be  granted, 
or  the  judgment  arretted.  There  must  be  judgment  of 
death  against  the  Defendant,  which  tlie  presiding  Judge 
of  Caswell  Superior  Court  will  pronounce.* 

♦  The  case  of  Samh  Jeffreys  furnishes  another  instance  of  the  differ* 
cnce  of  opinion  which  men  will  form  of  the  same  transaction,  even  upon 
the  same  evidence,  at  different  times.  She  was  tried  a  few  months  after 
the  death  of  her  child,  and  whilst  the  prejudice,  which  a  charge  of  mur- 
der never  fails  to  create  against  the  person  accused,  was  in  fuU  force. 
Elizabeth  Combs  was  indicted  as  an  accomplice  in  the  murder,  and  con- 
victed abo :  but  the  Court  granted  a  new  trial ;  and  at  tlie  Court  vrherc 
sentence  of  death  was  pronounced  upon  Sarali  Jeffreys,  her  trial  again 
came  on,  and  the  evidence  was  given  at  length.  This  was  twelve  months 
after  tlie  conviction  of  Sarah  Jeffreys,  wlien  prejudice  had  died  away, 
and  the  whole  case  could  be  examined  without  feeling.  Upon  this  trial 
the  Court  and  the  Jury  were  of  opinion  that  the  evidence  scarcely  af- 
forded a  presumption  of  guilt  in  the  principal,  and,  of  course,  the  accom- 
plice was  acquitted.  A  representation  of  the  case  was  made  (o  his  ex.* 
rellency  QovernOr  Branch,  who  granted  a  pardon. 


SUPREME    COURT  OF  IfORTH-CAROLINA. 


Bartholomew  Barrow  1 

V.  >  From  Halifax. 

David  Pender,  sen.  J 

-Upon  the  marriage  of  his  daughter  in  1805,  her  father  put  into  her  pos- 
session a  slave.  In  1807,  he  purchased  a  tract  of  land  for  his  son  in 
law  and  family  to  reside  on,  (the  son  in  law  ha^dng  become  nearly 
insolvent,)  and  sold  the  slave  to  pay  for  the  land.  The  son  in  law 
died,  and  In  1809  the  father  sold  the  land.  His  daughter  complained  : 
he  answered  that  he  would  build  her  a  house,  and  let  her  have  another 
slave.  He  put  into  her  possession  another  slave,  and  she  married,  and 
her  husband  sold  the  slave.  The  purchaser  is  notr  entitled  to  the  slave 
as  against  the  father;  for 

The  daughter  must  be  considered  either  as  a  donee  or  a  purchaser.  If 
she  claimed  under  a  gift,  it  not  being  in  writing,  is  void  by  the  act  of 
1806.  She  could  not  claim  as  a  purchaser,  because  the  first  slave 
sold  by  her  father,  and  by  her  consent,  to  pay  for  the  land,  was  the 
slave  of  her  first  husband.  She  paid  nothing  to  her  father  for  the 
second  slave. 

She  could  not  claim  upon  the  ground  of  a  compromise  of  a  doubtful 
right,  for  there  was  no  subsisting  right  in  her  or  her  father.  In  the 
cases  of  compromise  of  doubtful  rights,  there  is  a  distinct  and  intelli- 
gible  right  in  one  of  the  parties,  and  the  effect  of  the  compromise  is  to 
end  a  dispute  which  must  otherwise  terminate  in  litigation. 

This  was  an  action  of  detinue  for  negro  slaves^  and  the 
leading  facts  of  the  case  were  as  follows :  The  Defendant 
had  a  daughter,  who  married  one  WilliamsoTi.  He  was  a 
man  of  bad  character,  and  insolvent;  and  having  gone  to 
Tarborough  to  follow  his  trade,  his  wife  went  to  live  with 
him  at  that  place  in  the  year  1805,  taking  with  her  a  ne- 
gro slave  belonging  to  her  father.  Williamson  remained 
in  possession  of  the  negro  till  some  time  in  1807,  when  he 
and  his  wife  left  Tarborough,  and  went  to  reside  near  the 
Defendant;  when  the  Defendant  purchased  a  tract  of  land 
to  settle  them  on,  and,  to  pay  for  this  land,  he  sold  the 
negro.  Williamson  died,  and  his  widow  continued  to  i*e- 
side  on  the  land  till  1809.  when  the  Defendant  sold  it. 
At  the  time  of  tlie  sale,  Mrs.  Williamson  irproached  the 
Defendant^  her  father^  with  injustice  towards  her :  said  to 
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Mat,  1819.  him  that  he  had  taken  away  the  negro  that  he  let  her 
have,  and  sold  it  for  the  land,  and  the  deed  was  taken  in 
his  name  to  prevent  its  heing  liable  for  Williamson's  debts. 
To  these  reproaches,  the.  Defendant  replied,  that  a  negro 
would  suit  her  better  than  the  land ;  that  she  could  not 
cultivate  the  land  herself,  and  she  had  no  one  to  labor  for 
her ;  that  he  would  give  or  let  her  have  the  slave,  (naming 
her,)  who  was  the  mother  of  those  in  question,  and  remove 
her  to  his  own  house,  and  have  a  house  built  for  her. 
Soon  afterwards  Mrs*  Williamson  was  removed  to  a  house 
in  the  Defendant's  yai*d,  and  had  the  ]>ossession  and  use 
of  tlie  slave.  She  then  married  Waller,  and  on  the  morn- 
ing following  the  marriage,  the  Defendant  called  up  the 
slave,  and  in  presence  of  witnesses  declared  that  Waller 
might  take  her  home  upon  loan,  subject  to  the  demand  of 
himself  or  his  representatives.  At  this  time  no  claim  was 
set  up  by  Waller  or  his  wife,  both  l)cing  present.  Waller 
continued  iii  possession  of  the  slave  for  several  years,  and 
becoming  indebted  to  divers  pe-ople,  he  was  sued,  judg- 
ments had  against  him,  and  executions  issued,  which  were 
levied  on  the  slave  and  her  children,  and  at  the  sale  the 
FlaintiflT  became  the  purchaser.  Some  time  before  tlie 
sale,  Waller  executed  a  bill  of  sale  to  the  Plaintiff  for  the 
slaves,  in  consideration  of  money  which  the  Plaintiff  either 
had  paid  or  was  bound  to  pay  f(»r  him.  The  Defendant 
gave  notice  to  the  Plaintiff  hefoi*e  his  purchase  under  the 
executions,  ttiat  Waller  held  tiie  slaves  only  ujion  loan, 
Walh'r  lived  with  the  Plaintiff,  and  sometimes  one  and 
sometimes  the  other  had  possession  of  the  slaves  for  more 
than  three  years. 

For  tlie  Plaintiff,  it  was  insisted,  that  Mtrs.  W^illiamson 
was  to  be  regarded  as  a  purchaser  of  the  slave,  (tlie  mo- 
ther of  those  in  question.)  Tiiat  she  had  a  claim  to  the 
land  in  part  purchased  with  the  negro  slave  first  put  into 
her  possession  after  her  marriage  with  Williamson ;  tiiat 
at  that  time  (previous  to  tHe  act  of  1806)  the  law  i-egaitiid 
this  putting  of  the  slave  into  her  possession  aa  a  g^ft^  that 
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she  asserted  her  claim  to  the  land  when  the  Defendant  ^^t,  1819. 
was  about  to  sell  it,  and  had  agreed  to  abandon  her  claim     j^^^^g^^ 
in  consideration  of  the  promise  of  the  Defendant  to  let  her     _  v, 
have  the  slave^  the  mother  of  those  in  question ;  that  the 
Defendant  let  her  have  the  slave  in  pursuance  of  this  pro* 
mise;  and  the  Qourt  was  requested  to  instruct  the  Jury> 
that  if  they  were  of  opinion,  from  the  evidence,  that  this 
was  the  history  of  the  transaction,  and  that  the  slave  was 
given  in  satisfaction  of  what  Mrs.  Williamson  thought 
herself  entitled  to,  and  with  a  view  of  making  peace  in 
the  family,  they  should  find  for  the  Plaintiff.    The  Court 
declined  giving  such  instructions  to  the  Jury,  who  found 
a  verdict  for  the  Defendant;  and  a  rule  for  a  new  trial 
being  obtained,  the  Court  discharged  the  rule,  and  the 
Plaintiff  appealed. 

Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

From  the  circumstances  of  tliis  case,  the  Plaintiff  can 
make  out  a  right  to  the  slaves  in  dispute,  only  by  estab- 
lishing such  a  transfer  from  Pender  to  his  daughter  as 
would  be  valid  since  the  act  of  1806.  Unquestionably  it 
cannot  prevail  as  a  gift,  because  it  was  not  in  writing,  as 
that  act  requires.  It  is  alleged,  however,  by  the  Plaintiff, 
that  Pender  passed  the  slave  to  his  daughter  as  a  compen^ 
sation  for  a  tract  of  land  sold  by  him,  on  which  she  lived, 
and  which  land  had  been  purchased  with  a  slave  that  he 
had  formerly  given  to  her,  but  had  taken  away  to  pay  for 
the  land ;  that  the  slave  now  in  question  was  given  to  the 
daughter  in  satisfaction  of  what  she  might  think  hei*self 
entitled  to,  and  with  a  view  of  making  peace  in  the  family; 
and  that  the  compromise  of  a  doubtful  right  is  a  sujQicient 
foundation  on  which  to  decree  the  /specific  execution  of  an 
agreement.  But  the  act  of  1806  must  bear  on  this  trans- 
action, unless  it  can  be  shewn  that  the  slave  was  sold  to 
the  daughter.  A  sale  implies  a  valuable  consideration,  as 
money  or  the  like :  it  cannot  exist  without  a  valuable  con- 
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Mat,  1819.  gideratioii  j  though  the  law  establishes  free  gifts  without 
BuTow  ^^  same.*  A  consideration  ought  to  be  matter  of  profit 
and  benefit  to  him  to  whom  it  is  done,  by  reason  of  the 
charge  or  trouble  of  him  who  doth  itf  What  profit  or 
benefit  could  the  father  derive  from  the  agreement  of  the 
daughter  ? 

Assuming  as  a  fact  that  this  slave  was  transferred  in 
the  manner  alleged  by  the  daughter  in  the  conversation 
witli  her  father^  still  the  first  negro  was  given  to  her^  if 
given  at  all,  while  she  was  the  wife  of  Williamson,  in 
whose  possession  the  slave  was,  while  he  was  at  Tarbo- 
rough.  Upon  his  death,  therefore,  the  right  devolved 
upon  his  administrator,  and  his  wife  bad  no  claim  except 
under  the  statute  of  distributions,  from  the  surrender  of 
whicJi  to  the  father  he  could  derive  no  benefit,  since  it 
could  not  repel  the  right  of  Williamson's  representatives. 

The  com|)romise  of  a  doubtful  right  recognises  a  sub- 
sisting right  in  one  or  the  other  of  the  contracting  parties. 
Here  it  was  in  neither.  The  gift  of  the  father,  if  ever 
Blade,  divested  him  of  the  right,  and  the  same  act  placed 
it  in  Williamson.  In  the  cases  of  compromise  of  doubtful 
rights,  there  is  a  distinct  and  intelligible  right  in  one  of 
the  pai'tie49,  and  tlie  effect  of  the  compromise  is  to  end  a 
dispute,  which  must  otherwise  have  terminated  in  litiga- 
tion. In  every  view  of  the  subject,  the  Court  is  of  opinion 
that  the  Jury  wei*e  properly  instructed,  and  the  rule  for  a 
new  trial  must  be  discharged. 


*  Noy's  Maxims,  87.    Hob.  230. 


t  Cro.  Car.  8. 
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Mat,  1819. 

The  state       1 

T.  >  From  Orange. 

William  Sparrow.  J 

The  Jiuy  being  charged  in  a  criminal  case,  a  motion  was  made  that  the 
witnesses  in  support  of  the  prosecution  should  be  sworn  and  sent  out 
of  the  hearing  of  the  Court.  A  similar  motion  was  made  as  to  the 
Defendant's  witnesses.  The  motions  being  allowed,  the  witnesses 
were  sworn  and  sent  out.  After  they  were  all  examined,  a  motion 
was  made  by  the  Solicitor-General,  that  he  have  leave  to  introduce  as 
a  witness  a  person  who  had  been  in  Couit  and  hcaixl  the  examination 
of  the  other  witnesses.     I'he  motion  allowed ;  for 

Although,  by  the  Common  Law,  the  Crown  could  claim  as  a  matter  of 
'  right  that  the  witnesses  for  the  accused  be  examined  in  the  absence 
of  each  other,  yet  no  such  right  was  allowed  to  the  accused  as  to  the 
witnesses  against  him.  In  this  State,  no  privilege  is  allowed  to  the 
State  which  is  denied  to  the  accused,  and  any  rule  us  to  the  examina- 
tion of  witnesses  must  work  both  wavs. 

The  Constitution  having  declared  that  eveiy  man  has  a  right  to  be  in- 
formed of  the  accusation  against  him,  and  to  confront  the  accusers  and 
witnesses  with  other  testimony,  this  right  is  not  forfeited,  if,  either 
through  inadvertence  or  design,  he  omit  to  call  his  witnesses  when 
directed  to  do  so.  Such  also  is  the  rule  as  to  the  State.  The  Court 
can  only  propose  a  separation  of  the  witncssi^s ;  it  cannot  compel 
either  party  to  call  in  witnes^s,  until  the  time  comes,  when,  according 
to  the  rules  of  the  Court,  the  party  may  call  on  them  to  be  examined. 

It  is  true  the  right  thus  secured,  must  be  claimed  at  the  proper  time  and 

'  stage  of  the  trial ;  and  that  is,  as  to  the  accused,  when  he  is  called  on 
to  make  his  defence  and  offer  his  witnesses  and  proofs. 

The  Courts  may  furnisli  rules  to  can*y  the  law  into  execution,  but  not  to 
prevent  its  execution.  They  cannot,  by  their  rules,  exclude  a  party 
from  a  right,  when  that  right  is  asserted  at  the  time  and  in  the  manner 
contemplated  by  the  law  which  gives  that  right.  The  rule  must  work 
for  the  State  as  well  as  the  accused. 

The  Court  will  not  g^nt  a  new  trial,  because  the  Jury  took  refresh- 
ments after  they  retired,  unless  it  appear  those  refreshments  were  fur- 
nbhed  by  the  party  in  whose  favor  they  have  rendered  their  verdict. 

The  Defendant  was  indicted  for  the  crime  of  murder  in 
Orange  Superior  Courts  and  at  the  trial,  after  the  Jury 
were  charged,  the  counsel  for  the  Defendant  required  that 
all  the  witnesses  on  the  part  of  the  State  should  be  sworn 
and  sent  out  of  the  bearing  of  the  Court ;  and  the  Soli- 
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Hat,  1819.  citor-General  made  a  similar  motion  respecting  the  wit- 

li  "state  ^^^^^  *^"*  ^^^  Defendant:  both  of  which  motions  were 

V.        allowed  by  the  Courts  and  sundry  witnesses  were  sworn 

Sparrow.    ^^  ^^^^^  ^jj^  ^^^  ^^^  ^^^     After  the  evidence  had  been 

closed  on  the  part  of  t!ie  State  and  the  Defendant^  the  So- 
licitor-General moved  for  leave  to  swear  another  witness, 
who  had  been  present  in  Court  during  the  whole  triaU  to 
prt)ve  tliat  the  prisoner  had  fled  fi*om  persons  who  went  to 
arrest  him,  after  the  deceased  died.  This  motion  was  ob- 
jected to  on  the  part  of  the  Defendant ;  but  the  objection 
was  overruled  by  the  Court,  and  the  witness  was  sworn 
and  examined ;  and,  on  his  examination,  proved  the  fact 
of  flight  To  this  opinion  of  the  Court  tlie  counsel  for  the 
Defendant  excepted. 

The  Jury  found  the  Defendant  guilty,  and  the  counsel 
for  the  Defendant  moved  for  a  new  trial  ui)on  two  grounds : 
1st.  Of  error  in  the  Court  in  allowing  the  last  witness  to 
be  sworn  and  examined  ;  2d.  Of  improper  demeanor  by 
the  Jury  during  their  i*etii-ement  And  the  facts  disclosed 
to  the  Court  by  affidavits  upon  this  i>oint  were,  that  the 
Jury  retired  under  the  charge  of  an  oflicer  duly  sworn,  on 
Friday  evening  the  24th  September,  and  returned  tlieir 
verdict  on  the  next  morning  about  ten  o^clock:  during 
their  retii*ement,  and  whilst  they  wxre  consulting  upon  the 
verdict  they  should  render,  sundry  persons  were  seen  at 
the  window^  of  the  room  in  which  they  sat,  at  different 
times,  in  conversation  with  the  Jury :  that  between  the 
houra  of  seven  and  eight  o'clock,  on  Saturday  morning,  a 
negro  boy  belonging  to  one  of  the  Jury  was  se^n  to  carry 
a  vessel  containing  victuals,  covered  with  a  white  clotli, 
to  the  window,  and  hand  it  to  one  of  the  Jury :  a  short 
time  afterwards,  the  same  negro  boy  was  seen  to  hand  iu 
to  the  Jury  a  vessel  containing  coflee;  and,  after  the  Jury 
had  rendered  their  verdict,  there  was  found  in  their  room, 
with  the  afoi'esaid  vessels,  another  containing  some  wine. 

The  Court  refused  to  grant  a  new  trial,  and  pronounced 
judgment  of  death  against  the  Defendant^  who  appealed 
to  this  Court. 
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Taylor,  Chief-Justice. — It  is  said  in  the  books  that  Mat,  1819^: 
the  Crown  may  demand  that  the  witnesses  should   retire   ^.j^^  g^^^^^ 
in  order  that  each  may  be  examined  in  thekibsence  of  the         «• 
others ;  and  that  the  same  order  will  b^  made  on  i\vc  re- 
quest of  the  Defendant,  as  a  matter  of  indulgence,  but  not    . 
of  right.     It  is  probable  that  the  difference  arose  from  the 
practice  of  not  suffering  witnesses  to  be  sworn  against  the 
King  upon  indictments  for  capital  crimes ;  and,  anciently, 
from  the  prisoner's  not  being  permitted  to  call  witnesses 
at  all.     A  criminal  trial  was  formerly  considered  an  in- 
quisition on  the  part  of  the  Crown,  wherein  the  Jury  were 
to  decide  upon  the  prisoner's  guilt  or  innocence,  according 
to  the  evidence  offei'ed  in  support  of  the  pixisecution :  and 
this  practice  was  not  entirely  abolished  till  the  reign  of 
Queen  Mary.*    The  rights  of  the  prisoner  were  in  prac- 
tice circumscribed  within  narrow  limits;    though  Lonl 
Coke  sa}  s,  ^'  he  never  read  in  any  statute,  antient  author, 
*^  book,  case  or  record,  that  in  criminal  cases  the  party 
*<  accused  should  not  have  witnesses  sworn  for  h^ ;  and, 
^^  tlierefore,  that  there  is  not  so  much  as  scintilla  juris 
"  against  it."     Whatever  may  be  the  origin  of  the  prac- 
tice of  sending  out  the  witnesses  for  the  prosecution,  I  am 
of  opinion  that  usage  has,  here  at  least,  matured  it  into  a 
right,  which  ought  to  be  preserved  with  equal  care  for  the 
State  and  the  accused.     The  object  of  it  is  the  ascei*tain- 
ment  of  truth,  and  the  detection  of  a  previous  concert 
among  witnesses,  to  impute  guilt  to  an  innocent  man,  or 
to  screen  a  guilty  one  from  the  penalty  of  the  law.     The 
interests  of  public  justice  will  be  best  consulted -iy  allow- 
ing no  advantage  to  the  State,  which  is  not  enjoyed  by  the 
accused,  whom  the  law  regards  as  innocent  until  he  be 
convicted.     I  can  perceive  no  safe  medium  between  receiv- 
ing it  as  a  right,  or  abolishing  it  altogether.     If  it  be  un- 
derstood that  it  is  accoi*ded  to  the  prisoner  as  a  matter  of 
indulgence,  and,  therefore,  that  a  punctual  observance  of 
it  sball^  in  the  event  of  his  conviction,  be  dispensed  with, 

♦  4  Bl.  Com.  359.    3  Inst.  70. 
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Mat,  1819.  a  temptation  to  abune  will  be  offered  to  witnesses  and  pro- 
The  sute  ^^i^^i^*  ^^®  effect  of  which  cannot  always  be  counter- 
V.        acted  by  the  utmost  vifplance  of  the  law  officers  of  the 
panow.    g|^^     if^  however*  the  rule  is  to  be  departed  from  in  any 
case,  it  ought  to  be  upon  some  special  treason  shewn  to  the 
Court  upon  affidavit*  and  not  as  a  matter  of  course  upon 
motion.     Considering  the  subject  in  tliis  light*  I  am  dis- 
posed to  believe*  in  faroorem  tnto*  that  the  first  ground 
relied  upon  is  sufficient  for  a  new  trial. 

With  respect  to  the  other  reason*  the  law  appears  to  be 
well  settled  that  if  a  Jury  take  refreshment  before  they  be 
agreed*  at  the  charge  of  the  party  for  whom  they  find  a 
verdict*  it  shall  be  avoided.*  The  fact  of  the  Jury  taking 
refreshment  is  shewn  by  the  affidavits*  but  it  does  not  ap- 
pear to  have  been  at  the  charge  of  the  State  or  the  prose- 
cutor. It  cannot,  consequently*  be  a  good  reason  for  a 
new  trial. 

Hall*  Judge. — Originally*  when  a  prisoner  was  put 
upon  his  trial*  he  was  not  entitled  to  the  benefit  of  wit- 
nesses; and  when  afterwards  they  were  allowed  here* 
they  could  not  be  examined  upon  oath  :  but*  by  the  statutes 
of  I  Anne*  and  9  Chs.  2d*  they  ai*e  placed  u|K>n  the  same 
footing  with  those  adduced  against  him  by  the  Crown.f 
But  before  the  examination  of  the  witnesses  commences^ 
the  Crown  may  demand  tliat  they  shall  retire,  in  order  that 
each  may  be  examined  in  the  absence  of  the  others;  and 
the  same  oinler  will  be  made  on  the  request  of  the  Defen- 
^  dant*  but^fts  matter  of  indulgence*  and  not  of  right.:^ 

However  well  calculated  the  rule*  which  requires  the 
separation  of  witnesses  on  their  examination*  may  be  to 
arrive  at  the  truth*  it  seems  to  be  altogether  arbitrary. 
In  England*  we  have  seen  that  a  prisoner  cannot  claim  it 
as  a  matter  of  right*  nor  is  such  a  right  guaranteed  to  him 
in  this  State.    And  such  is  the  dpirit  of  our  Constitution* 

♦  Co.  Lit.  227,  b.  f  ^  Shitty  on  Crim.  Law,  80.    4  Bl.  Com.  360. 

i  1  Chitty,  618.    2  Bacon— £vi<fe»ce^Letter  E.  Note  B. 
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that  it  will  not  extend  any  privilege  to  the  State  that  it  ^^^»  ^^^9- 
denies  to  a  prisoner :  the  rule  must  work  both  ways  as  to   i^^  g^^^ 
them.    Therefore  neither  can  claim  it  as  matter  of  right;        «. 
and  from  what  has<  been  said,  it  may  be  plainly  inferred     P^*^^- 
that  no  such  rule  is  sanctioned  by  the  Common  Law. 

But  the  Constitution  of  the  State  declares  that  every 
man  has  a  right  to  be  informed  of  the  accusation  against 
him,  and  to  confront  the  accusers  and  witnesses  with  other 
testimony:  and  if  the  prisoner,  when  the  proper  time 
comes,  has  a  right  to  introduce  his  witnesses,  as  the  Con- 
stitution authorises  him  to  do,  he  would  not  forfeit  that 
right,  if,  either  through  inadvertence  or  design,  he  or  the 
State  omitted  to  call  their  witnesses  when  directed  to  do 
so,  in  order  that  they  might  be  separated.  The  Court 
have  a  right  to  propose  it,  and  a  refusal  by  either  party 
to  comply  would  be  open  to  obsei*vation,  and,  no  doubty 
might  make  an  unfavorable  impression  on  the  minds  of 
those  whose  province  it  is  to  weigh  the  testimony.  It  is 
not  a  consequence  of  this  view  of  the  case,  that  the  pri- 
soner or  the  State  may  properly  claim  to  introduce  wit- 
nesses after  the  arguments  are  gone  through.  The  an- 
swer to  such  an  attempt  would  be,  that  an  opportunity 
had  been  already  affoi*ded  of  introducing  testimony,  and 
if  the  parties  have  not  availed  themselves  of  it,  it  is  their 
own  fault,  and  is  then  too  late,  unless,  indeed,  they  offer 
to  the  Court  satisfactory  reasons  why  such  testimony  was 
not  sooner  offered ;  in  whicli  case,  no  doubt,  it  would  be 
received. 

As  to  the  conduct  of  the  Jury  in  their  retirement,  al- 
though eating  and  drinking,  at  their  own  expense,  was  a 
misdemeanor  in  them,  yet,  as  it  was  not  procured  by  that 
party  in  favor  of  whom  a  verdict  was  rendered,  the  ver- 
dict on  that  account  ought  not  to  be  set  aside.  Upon  a 
full  consideration  of  the  case,  I  think  a  new  trial  ought 
not  to  be  granted.  ' 

Hendebson,  Judge*— -I  concur  in  the  opinion  delivered 
by  Judge  Hall^  that  the  rule  for  i\  jiew  trial  should  be  dis- 
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The  Stote  ^'"'•^'*''®"  ^^  refusal  to  obey  the  ortler  of  the  Court  to  name 
V.  or  send  out  the  witnesses,  I  think  the  Court  is  not  authons^ 
'  P*"^^-  ^(1  to  reject  a  witness  oflTcred  at  the  projier  time,  because  he 
was  not  sent  out.  This  would  add  another  objection  on  the 
score  of  incompetency,  unknown  in  our  law  as  far  as  I  can 
discover.  For  I  have  never  yet  read  oi*  heard  of  a  witness 
being  rejected  on  that  account ;  and  it  must  be  admitted 
that  this  motion  is  predicated  on  the  supposed  existence  of 
such  a  rule.  Were  a  prisoner  to  refuse  to  name  his  wit- 
nesses in  order  that  they  might  be  sent  out,  a  Judge  would 
hesitate  much  before  he  would  direct  a  Jury  to  i*etire  with- 
6ut  hearing  such  witnesses,  if  offered  by  the  prisoner  when 
called  on  to  make  his  defence  and  offer  his  proofs.  Tlt^ 
law,  and  the  Constitution  which  gives  him  a  right  to  con- 
front his  accusers'  with  witnesses .  and  other  testimony, 
would  be  a  dead  letter.  Nor  is  it  an  answer  to  say,  that 
this  mode  of  reasoning  would  give  a  right  of  having  wit- 
nesses introduced  after  the  ai'gumcnts  wei*e  closed,  and 
even  the  charge  of  the  Judge  delivered.  This  right,  se- 
cured by  law,  must  be  claimed  at  the  proper  time  and 
stage  of  the  trial ;  and  tliat  is,  when  the  prisoner  is  called 
on  to  make  his  defence  and  offer  his  witnesses  and  proofs. 
And  if  it  were  in  the  power  <»f  Courts  to  prescribe  rules 
for  the  introduction  of  witnesses,  they  miglit  fritter  down 
tills  privilege,  or  rather  right,  to  notliing.  The  Courts 
may  prescribe  rules  to  carry  the  law  into  execution,  but 
not?  to  prevent  its  execution.  They  cannot,  by  their  rules, 
exclude  a  party  from  a  right,  when  that  right  is  asserted 
at  the  time  and  in  the  manner  contemplated  by  the  law 
which  gives  that  right;  and  the  rule  must  work  both 
ways :  if  the  prisoner  has  the  right,  so  has  the  State.  I 
thei^efore  think  the  Judge  could  not  have  refused  tiie  wit- 
ness because  he  was  not  sent  out,  and  that  on  this  \m\\i 
there  is  no  ground  for  a  new  trial.  1  have  examiin^d  the 
cases  cited  in  Foster,  47,  Chitty's  C.  L.  1 89,  Bac.  Evi- 
dence,  E.  and  Peake's  Evidence.   They  all  sjieak  of  send- 
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ing  ont  the  witnesses  as  a  common  rule,  but  do  not  say  m*t,  1819. 

what  is  the  consequence  of  its  violation ;  not  a  hint  as  to 

its  beiiij^  a  ground  of  rojection,  or  that  a  new  trial  shall 

be  the  consequence.     I  achnit,  if  the  Judge  was  bound  to 

reject  the  witness,  tliat  a  new  trial  should  be  granted,  as 

the  only  effective  correctix  e  of  the  error. 

As  to  the  other  ground,  that  the  Jury  took  refreshments, 
I  think  it  has  been  settled  right,  that  it  vitiates  the  ver- 
dict only  in  those  cases,  where  the  refreshments  are  af- 
forded by  the  party  for  whom  they  afterwards  render  their 
verdict:  and  it  not  appearing  in  this  Ciise,  by  w^hom  the 
refreshments  were  furnished,  the  new  trial  cannot  be 
granted.  Judgment  of  death  must  be  pronounced  against 
the  prisoner. 


Vass  and  wife  and  others  1 

V.  >  From  Gi*anville. 

Hicks.  J 

Previous  to  the  act  of  1806,  requiring  gifts  of  slaves  to  be  in  writing,  a 
mother  made  a  parol  gift  of  a  slave  to  her  children,  reserving  to  her- 
self a  life  estate  in  the  slave.  She  continued  in  possession  of  the  slave 
more  than  three  years  after  the  gift,  having  in  the  mean  time  married, 
and  within  three  years  after  her  death,  the  children  brought  detinue 
for  the  slave  against  the  husband.    They  are  entitled  to  recover;  for 

Althoiig]i  the  reservation  of  the  life  estate  was  inconsistent  with  the  gift; 
yet,  if  the  possession  during  life  according  to  the  reservation  was  by 
the  consent  of  the  donees,  such  possession  was  not  adverse,  and  the 
statute  of  limitations  would  not  bar  their  claim. 

The  reservation  being  void,  the  donees  could,  at  any  time  after  the  gift, 
in  the  life  time  of  their  mother,  have  made  a  demand,  and  upon  refu- 
sal to  deliver  the  slave,  brought  suit  and  recovered. 

This  was  an  action  of  detinue  for  negro  slaves,  which 
belonged  to  the  Defendant's  wife  before  her  intermarriage 
with  the  Defendant.  The  Plaintiffs  wei-e  her  children  by 
a  former  husband,  and  claimed  the  slaves  under  a  parol 
gift,  which  they  alleged  slie  had  made  to  them  previous  to 

.  ppp 
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Royal  Algood 
Patrick 


>yal  Algood    "j 

V.  >  From  Surry, 

•ick  Hutchins.  J 


An  administrator  advertised  and  sold  a  tract  of  land ;  the  purchaser  en- 
tered and  sowed  wheat,  and  soon  afterwartls,  discovering  that  he  had 
acquired  no  title  to  the  land  by  his  purchase,  the  contract  was  re- 
scinded, and  he  quit  the  possession.  The  administrator  then  sold  to 
another  man,  who  placed  a  tenant  on  the  land.  Wlien  the  wheat  was 
ripe,  the  first  purchaser,  who  had  sowed  it,  entered  and  cut  tlie  wheat, 
and  the  second  purchaser  hawlcd  it  away.  Trcspa^  t»  et  armis  will 
lie  for  this  injury ;  for,  by  cuttinjj  the  wheat,  the  first  purchaser  be- 
came actually  possessed  of  it,  and  the  bawling  of  the  wheat  away  was 
a  violation  of  this  possession. 

Tliis  was  an  action  of  trespass  vi  et  armis  ;  plea,  gene- 
ral issue.  The  Jury  Found  a  special  verdict.  The  Jand 
on  whidi  the  trespass  was  cliarged  to  have  been  commit- 
ted  belonged  to  the  heirs  of  a  man,  who  hatl  died  intestate^ 
whose  widow,  together  with  her  brother  Patterson,  admi- 
nistered on  his  estate.  The  widow  intermarried  with 
Gousong,  and  he  and  Patterson  advertised  the  land  for 
sale,  and  sold  it  to  Piicher,  who  put  Algood,  the  Plaintiff, 
in  possession.  Algood,  being  so  in  possession  of  the  land, 
culti>  ated  it  and  sowed  wheat.  At  the  close  of  the  year, 
it  was  discovered  that  a  title  could  not  bo  made  to  Algood, 
and  the  contract  for  the  purchase  by  him  was  rescinded; 
and  it  was  agieed  between  Algood  and  Cousong,  that  Al- 
good should  enter  and  take  the  wheat  when  ripe.  After- 
wai'ds,  Patterson  sold  the  land  to  Hutchins,  the  Defen- 
dant. At  the  time  of  the  sale,  Algood  set  up  his  claim  to 
the  wheat  then  growing.  Patterson  denied  that  he  had 
any  right  to  it,  and  told  him,  if  ho  iiad  made  any  contract 
with  Cousong  for  the  wheat,  he  must  look  to  Cousong  for 
it,  for  Hutchins  should  take  the  wiicat  with  the  land.  Al- 
good was  then  in  possession,  but,  before  the  wheat  became 
ri[)e,  he  gjivc  up  the  possession  of  the  land  to  Hutchins, 
who  placed  a  tenant  on  the  land.    At  liarvest,  Algood  en- 
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tcred  on  the  pi'^inises,  and  cut  part  of  the  wheat.     Hut-  **^^»  ^^^^• 
chins,  on  the  same  day,  also  cut  part  of  the  wheat,  each      Algood 
claiming  it.     Algood  gathered,  tied  up  and  shocked  the         ^'^ 

1  •    I     1  1   -r-w        1  •  1     •  11  riUtcuins. 

wheat  which  he  cut,  and  Hutchms  took  it  away,  and  also 
that  which  he  had  cut;  and  this  was  the  trespass  charged 
in  the  declaration.  The  Jury  prayed  tlie  advice  of  the 
Court,  and  judgment  was  given  for  the  Plaintiff;  w  hich 
judgment  was  ailirmed  by  this  Court. 

Haxl,  Judge,  delivered  the  opinion  of  the  Court : 

It  does  not  appear  from  the  case,  tiiat  either  Plaintiff  or 
Defendant  had  any  right  to  the  land  on  which  the  wheat 
in  question  was  raised.  It  was  claimed  first  by  the  Plain- 
tiff, and  then  by  the  Defendant,  under  the  administrator, 
who,  in  that  character,  had  no  right  to  it.  Tiie  lands  be- 
longed to  certain  heirs,  and  whatever  right  they  might 
have  had  to  the  wheats  or  whatever  remedy  they  might 
have  against  the  Plaintiff  for  cutting  it,  it  is  clear  the  De- 
fendant had  neitlier.  The  Plaintiff,  under  the  sale  to  him, 
supposed  he  had  a  right  to  sow  and  "cut  the  wheat.  He 
did  sow  and  cut  accordingly.  By  cutting  it,  he  was  actu- 
ally possessed  of  the  wheat  so  cut,  and  tlie  Defendant 
having  violated  this  possession  by  carrying  the  wheat 
away,  the  Plaintiff  is  entitled  to  recover,  and  judgment 
must  be  given  for  him. 


I 
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Den  on  the  Demise  of  John  Youngl 

17.  >  From  Buncombe. 

David  Tate*  J 

The  act  of  Congress  of  3d  March,  1797,  gives  to  the  United  States  a  pri- 
ority, 1st.  Where  the  debtor  has  become  insolvent ;  2d.  Where  the 
estate  of  a  deceased  debtor  in  the  hands  of  executors  or  administra- 
tors shall  be  insufHcient  to  pay  al)  tlie  debts  due  from  the  deceased ; 
3d.  Where  the  debtor,  not  having  sufficient  property  to  pay  all  his 
debts,  shall  make  a  voluntary  assignment  thereof;  4th.  Where  the 
estate  and  effects  of  an  absconding,  concealed  or  absent  debtor,  shall 
be  attached  by  process  of  law. 

The  act  of  July,  1798,  makes  the  amount  of  debt  due  to  the  United 
States  a  lien  upon  the  real  estate  of  the  collector,  from  the  time  suit 
shall  be  instituted  for  recovering  the  same ;  and  provides  that,  for 
want  of  goods  and  chattels  to  satisfy  the  judgment,  the  land  shall  be 
sold.  The  lien  is  qualified  and  contingent,  and  subjects  the  lands  to 
be  sold  only  where  the  debtor  has  not  personal  estate. 

Lambert  Clayton  beini^  the  owner  of  the  land  in  ques- 
tion, judgment  was  recovered  against  him  by  Hightowcr 
in  ISOf;  on  which  executions  i*egularly  issuexl,  and  the 
last  was  levied  on  tlie  land,  and  on  the  8th  October,  1808, 
the  Und  was  sold  by  the  Sheriff,  and  the  lessor  of  the 
Plaintiff  became  the  purchaser,  and  now  claimed  the  land 
under  this  purchase. 

Clayton  was  a  collector  of  the  revenue  of  the  United 
States,  and  entered  into  bond  on  tlie  8th  March,  1 799, 
with  Tate,  the  Defendant,  and  J.  Hightower,  his  sureties  ; 
on  which  bond  judgment  was  recovei^d  against  him  at  the 
Fall  Court  in  1806  for  S4S2  25,  and  execution  regularly 
issued  thereon  till  May  term,  1808;  ft*om  which  time 
there  is  a  notice  upon  the  docket  that  an  execution  issued, 
but  no  writ  is  to  be  found.  From  that  time  no  execution 
issued  till  May,  1810,  when,  without  any  revival  of  the 
judgment,  a  Ji.  fa.  issued,  and  was  levied  upon  the  land. 
The  Marshal  sold  the  land,  and  conveyed  it  to  the  Defen- 
dant in  October,  1810. 
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Upon  the  trial,  the  Court  instructed  the  Jury  to  find  ^^^  1819. 
for  the  Defendant ;  and  a  rule  obtained  for  a  new  trial 
being  discharged,  the  Plaintiff  appealed. 

Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

Several  questions  have  been  raised  in  this  case,  but 
there  are  two  only,  on  which  it  is  necessary  to  give  an 
opinion.  These  arc,  1st.  Whether  the  United  States  are 
entitled  to  a  priority  in  the  payment  of  the  debt  due  to 
them,  under  the  act  of  Congress  of  3d  March,  1797 ;  2d. 
Whether  they  have  gained  a  lien  on  the  land  of  Clayton 
under  the  act  of  Congress  of  tlie  11th  July,  1798,  ch.  88, 
sec.  15,  by  commencing  a  suit  against  him  for  their  debt 

The  first  act  of  Congress  establishes  a  priority  for  the 
United  States,  where  the  debtor  beccunes  insolvent,  where 
the  estate  of  a  deceased  debtor  in  the  hands  of  executors 
or  administrators,  shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  and  the  priority  is  extended  to 
cases  in  which  a  debtor,  not  having  sufficient  property  to 
j)ay  all  his  debts,  shall  make  a  voluntary  assignment 
thereof,  or  in  which  the  estate  and  effects  of  an  abscond- 
ing, concealed  or  absent  debtor,  shall  be  attached  by  process 
of  law,  as  well  as  to  cases  in  whicii  an  act  of  legal  bank- 
ruptcy shall  be  declared.  No  construction  has  hitherto 
be^n  given  to  this  act,  whicli  invests  the  priority  it  creates^ 
with  the  character  of  a  lien,  so  as  to  bind  the  debtoi'*s  pro- 
perty fi-om  the  time  he  contracts  the  debt.  Wherever  the 
right  exists  in  the  United  States,  it  must  be  upon  proof 
that  their  debtor  comes  within  some  one  of  tlie  descriptions 
of  the  act :  that  he  lias  become  insolvent ;  that  the  estate 
of  a  deceased  debtor  is  insufficient  to  pay  all  his  debts; 
that  he  has  made  a  voluntary  assignment  of  his  property^ 
not  having  sufficient  to  pay  all  his  debts ;  or  where  the 
estate  and  effects  of  an  absconding,  concealed  or  absent 
debtor,  shall  be  attached.  That  Clayton  became  indebted 
to  the  United  States^  and  that  land  belonging  to  him  was 


Tate. 
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Mat,  1819.  gold  under  execution  to  satisfy  their  debt,  is  all  the  infor- 
Younc      ^^'^tion  the  record  discloses  touchinji^  his  circumstances. 
r.        There  is  no  averment  c»f  his  insolvency,  nor  any  other  legal 
foundation  for  the  priority,  and  it  cannot  consequently  be 
presumed  to  exist. 

2d.  The  act  of  Congress  of  July,  1798,  makes  the 
amount  of  debts  due  to  tlie  United  States  a  lien  upon  the 
real  estate  of  the  collector,  from  the  time  suit  shall  be 
instituted  for  k-ecovering  tiie  same;  and  it  provides,  that, 
for  want  of  goods  and  chattels  to  satisfy  the  Judgment, 
the  land  shall  be  sold.  It  is  evident,  from  the  law,  that 
the  lien  is  qualified  and  contingent,  and  subjects  the  lands 
to  be  sold  only  in  those  cases,  where  the  debtor  has  not 
personal  estate,  if,  after  suit  brought  by  the  United 
States  against  their  debtor,  any  person  purchases  his  land 
from  him,  or  under  an  execution  against  him,  the  pur- 
chaser acquires  it,  subject  to  a  lien,  wliich  shall  divest 
him  of  it  in  favor  of  a  purchaser  under  tlie  United  States, 
who  can  prove  that,  when  he  bought  tiie  land,  the  debtor 
had  not  jiersonal  property  suilicient  to  pay  the  debt.  But 
if  this  proof  be  not  made,  the  lieu  had  not  such  an  exis- 
tence as  autiiorised  the  sale  of  the  land  under  it.  On  this 
material  point  the  record  is  silent  in  respect  to  Clayton. 
The  solvency  of  his  sureties  can  have  no  influence  upon 
this  question. 

As  it  seems  clear  that  the  Defendant  can  claim  no  title 
by  virtue  of  the  priority  of  the  United  States,  or  of  their 
lien,  it  is  unnecessary  to  examine  tlie  other  objections 
made  to  the  regularity  of  the  execution.  A  new  trial  must 
be  awarded. 
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Allen  Twitty     "] 

V.  V  From  Rutherford. 

Thomas  M'Guire«J 

A.  having  covenanted  to  build  for  D.  a  house  of  certun  dimensions  and 
form,  of  good  materials,  and  to  execute  the  work  in  a  workmanlike 
manner,  built  a  house  of  the  form  and  dimensions  set  forth  in  the  cove- 
nant, but  part  of  the  materials  were  not  good,  and  part  of  the  work 
was  not  done  in  a  workmanlike  manner.  B.  refused  to  accept  the 
house,  and  sued  A.  on  his  covenant.  B.  is  entitled  to  recover,  not  the 
value  of  such  a  house  as  A.  Iiad  covenanted  to  build,  but  the  difterence 
in  value  between  such  a  house  and  the  house  built,  and  damages  for 
the  breach  of  the  covenant ;  unless  the  materials  and  workmanship  be 
so  inferior  as  to  be  of  little  or  no  value. 

This  was  an  action  of  covenant  brought  on  the  follow- 
ing agrceamenty  to  wit : 

"  I,  Thomas  M'Guire,  of  Rutherford  county,  North-Carolina,  bind  my- 

'  self,  my  heirs,  &c.  to  Allen  Twitty,  his  heirs,  &c.  to  build  a  house  in 

«  Rutherfordton  on  the  lot  said  Allen  Twitty  bought  of  William  Tate, 

"  on  the  following  plan,  viz.  As  lung  and  as  high  as  the  corner  posts  and 

<<  sills  which  are  already  got  will  admit  of.     The  house  to  be  built  of 

**  good  materials,  the  shingles  to  be  of  the  heart  of  pine  ;  the  house  to 

«  have  four  rooms  below,  and  five  windows,  a  partition  across  the  house 

'*  below ;  the  upper  story  to  be  divided  into  three  rooms,  and  have  four 

*'  windows,  and,  if  any  more,  said  AUen  is  to  pay  said  Thomas  for  it. 

"  The  lower  floor  is  to  be  of  one  inch  and  quarter  plank,  quartered, 

tongued  and  grooved ;  tlie  upper  floor  to  be  tongued  and  grooved,  of 

quartered  plank;  the  joice  to  be  ceiled  with  three  quarter  plank, 

tongued  and  grooved.    The  house  to  be  ceiled  below,  and  have  a 

good  chimney  below,  and  a  flre-place  above,  of  good  brick.    The  said 

**  Thomas  is  to  have  all  the  old  materials  that  are  on  the  lot,  and  to  have 

*'  liberty  of  working  on  said  Allen's  land  for  kiln-drying  the  plank  for 

«  said  house ;  but  not  to  destroy  timber.    The  whole  work  to  be  done 

"  in  a  good,  plain,  workmanlike  manner.    The  house  to  be  completed 

**  by  next  October  Court.     The  windows  to  be  twelve  lights  each,  and 

"  hung  with  good  hinges ;  also  the  doors  to  be  hung  with  good  hinges. 

"  The  stairs  to  be  run  where  said  Allen  may  want.    For  Hhe  true  per- 

"  formancc  of  the  above  contract,  I  set  my  hand  and  seal  this  30th  No- 

"  vember,  1816. 

•«  THOMAS  M'GUIRE.    (Seal.) 

«  Test,        JN.  M'INTIRE." 


« 


M'Guirc. 
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Mat,  1819.      On  which  agreement  was  tlie  following  endorsement^ 

Twitty 

y-  "  Reccired  of  Allen  Twitty  full  payment  for  the  completion  of  the 

«  within  articles,  30th  Nov.  1816. 

"  THOMAS  M'GUIRE." 

The  Plaintiff,  in  his  declaration,  assigned  two  breaches 
of  covenant:  1st.  That  the  materials  of  which  the  house 
was  built  were  not  good;  2d.  That  the  work  was  not 
done  in  a  workmanlike  manner. 

It  appeared,  in  evidence,  that  the  house  built  was  of  the 
dimensions  and  form  pi*escribed  in  the  agreement,  and  upon 
the  lot  therein  mentioned ;  but  that  part  of  the  materials 
were  not  good,  and  that  the  work  was  not  done  in  a  work- 
manlike manner.  That  the  value  of  the  house,  if  built  of 
such  materials  and  in  the  manner  required  by  the  agree- 
ment, was  twelve  hundred  dollars;  and  the  value  oi  the 
house,  as  built,  was  eight  hundred  dollars;  that  the  Plain- 
tiff had  refused  to  accept  the  house  in  consequence  of  the 
insufficiency  of  the  materials  and  the  work.  The  Court 
charged  tlie  Jury,  that  if  they  believed  tlie  evidence,  the 
Plaintiff  was  entitled  to  recover  the  value  of  such  a  house 
as  Defendant  had  agreed  to  build,  with  interest  on  that 
sum  from  the  day  on  which  the  house  was  to  have  been 
completed ;  and  that  Plaintiff  having  refused  to  accept  the 
house,  the  Defendant  had  tlie  right  to  it,  and  might  remove 
it.  The  Defendant's  counsel  contended  that  the  Plaintiff 
was  entitled  to  i*ecover  only  the  difference  between  the 
value  of  the  house  built,  and  the  value  of  such  a  house  as 
he  had  agreed  to  build ;  and  that,  it  being  erected  on  the 
Plaintiff's  lot.  Defendant  had  no  right  to  remove  it,  not- 
withstanding the  Plaintiff's  refusal  to  accept  it*  The 
Jury  gave  a  verdict  for  1,340  dollars,  the  same  being  the 
value  of  such  a  house  as  Defendant  had  agreed  to  build, 
and  interest  on  that  value  from  the  day  on  which  the  house 
was  to  have  been  completed.  A  new  trial  was  moved  for. 
and,  it  being  i*efused,  the  Defendant  appealed. 
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Uaxl,  Judge,  delivered  the  opinion  of  the  Court:  ^^^»  ^s^^- 

It  appears  that  the  house  built  was  of  the  dimensions  xwiuy 
and  form  set  foi;tli  in  the  agreement  of  the  Defendant.  "o-. 
When  a  carpenter  builds  a  iiouse  substantially  different  in 
dimensions  and  form  from  that  contracted  to  be  built,  it 
is  in  no  wise  a  compliance  even  in  part  with  his  contract; 
because  in  such  case  it  may  not  answer  the  purpose  for 
which  his  employer  contracted  to  have  it  built.  Besides, 
it  is  the  folly  of  the  caqientcr  to  build  such  a  house,  when 
it  may  be  reasonably  presumed  his  knowledge  in  his  art 
would  enable  him  as  readily  to  build  a  house  of  one  form 
as  another.  But  whei*e  the  house  built,  as  in  the  present 
case,  is  precisely  such  a  one  as  the  Defendant  contracted 
to  build,  as  to  the  size  and  form  of  it,  I  think  the  case  is 
different  Because  the  house  in  question  will  answer  the 
purpose  intended  by  the  Plaintiff,  althougli  it  is  of  less 
value  on  account  of  some  of  the  materials  of  which  it  is 
built  not  being  so  good  as  those  contracted  for,  nor  the 
house  built  altogether  in  a  workmanlike  manner.  If  this 
were  not  the  case,  the  smallest  deviation  by  a  carpenter, 
in  finishing  a  house,  from  the  mode  agreed  upon,  would 
render  him  a  delinquent  in  totOf  when,  perhaps,  the  thing 
complained  of  did  not  amount  in  value  to  forty  shillings. 
It  is  therefore  better  that  the  house  built  under  such  cir- 
cumstances should  be  considered  a  part  {lerformance  of 
the  covenant  on  the  side  of  the  Defendant,  tiian  that  it 
should  be  thrown  altogether  on  his  hands ;  particularly 
as  an  action  lies  for  the  Plaintiff  to  recover  adequate 
damages  for  the  injury  ^sustained  by  him.  I  do  not  pre-) 
tend  to  say,  that  the  house  built,  although  of  the  dimen- 
sions and  form  stipulated  by  the  Defendant,  is  a  part  per- 
formance of  the  covenant,  if  the  materials  and  the  work- 
manship are  so  vastly  inferior  as  to  be  of  little  or  no  va- 
lue. In  such  case,  full  damages  should  be  recovered  for  a 
non-performance  of  the  contract.  These  are  circum- 
stances open  for  observation  by  the  Court  and  Jury  on  the 
trial. 
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Hat,  1819.  In  the  present  case,  the  Jury  have  found  tluit  tlie  house 
contracted  to  be  built  was  of  the- value  of  1200  dollars^ 
and  of  the  house  built  800  dollars.  The  measure  of  da- 
mages is  the  difference  between  those  sums,  and  damages 
for  the  breach  of  the  contract.  The  rule  for  a  aew  trial 
must  be  made  absolute. 


Thomas  WiUson^ 

V.  V  From  Lincoln. 

Jacob  Shufford.  J 

A  proces^ner  reported  to  the  County  Court  that  he  had  been  called 
upon  by  A.  to  procession  his  land ;  that  B.  had  attended ;  that  he  be- 
gan at  a  comer,  and  run  one  line,  when  B.  forbade  the  processioning. 
Upon  this  report,  the  Court  appointed  five  freeholders  to  go  witli  the 
processioner,  and  procession  the  land.  They  returned  to  the  Court  a 
report  of  their  proceedings,  and  a  motion  being  made  to  set  their  re- 
port aside  and  quash  the  order  of  the  County  Court  appointing  theni, 
the  motion  is  allowed ;  because  the  processioner  did  not  in  his  report  to 
the  County  Court  set  forth  the  lines  in  dispute,  nor  the  circumstances 
on  which  the  dispute  was  founded,  so  as  to  enable  the  Court  to  decide 
which  party  prevailed,  whether  the  lines  have  been  established  cor- 
rectly, and  who  shall  pay  costs. 

It  is  only  by  comparing  the  report  of  the  processioner  with  that  of  the 
freeholders,  that  tlic  Court  can  determine  which  party  prevailed  in  his 
claim. 

Maxwell  Willson,  one  of  the  processioners  for  Lincoln 
county,  rejKiKed  to  the  County  Court,  in  July,  1814, 
''  that  he  had  bren  called  upon  by  Jacob  Shufford  to  pro- 
*<  cession  a  tract  of  land ;  that  Thomas  Willson  attended, 
''  and  he  began  at  a  post  oak,  and  run  south  fifty-seven 
*^  and  a  half  west  ninety-two  poles  to  pointers,  where  said 
**  Willson  forbade  the  processioning."  Upon  this  report 
being  made,  the  Court  appointed  five  freeholders  to  go 
with  the  processioner,  and  procession  the  land ;  and  the 
processioner  and  freeholders  made  a  return  of  their  pro* 
ceedings  to  October  term^  1814  5  and  therein  set  forth  that 
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**  they  met  on  the  premises  on  the  20th  September^  and,  Mat,  lAis. 
<'  after  surveying  the  lines  in  dispute,  and  hearing  the     ^^50^ 
**  evidence  on  both  sides,  they  had  decided,  and  had  pro*        v. 
<<  cessioned   Shufford's  land  according  to  the  following 
**  courses  and  distances,  viz.  Beginning,''  &c. 

It  was  moved  on  behalf  of  Willson,  that  this  report 
should  be  set  aside,  which  motion  was  disallowed,  and  he 
appealed  to  the  Superior  Court;  and  the  motion  coming 
on  to  be  considered  in  that  Court,  it  was  ordered  and  ad- 
jud^d  that  the  said  report  be  set  aside,  on  the  ground 
that  it  did  not  set  forth  the  lines  in  dispute  between  the 
parties,  nor  the  circumstances  on  which  the  said  dispute 
was  founded,  so  as  to  enable  the  Court  to  decide  whether 
the  processioner  and  freeholders  have  established  the  lines 
correctly.  From  this  judgment  Shuffoitl  appealed  to  this 
Coui*t,  where  the  report  was  set  aside,  upon  the  ground 
that  the  processioner  had  not  made  such  a  report  to  the 
County  Court,  as  justified  that  Court  in  appointing  five 
freeholders  to  procession  the  land. 

Hendersof,  Judge,  delivered  the  opinion  of  the  Court : 

By  the  act  of  1779,  ch.  11,  it  is  dii*ected,  that  where  a 
line  is  disputed,  and  the  processioner  is  forbidden  by  either 
party  to  proceed  further  in  running  and  marking  the 
same,  the  processioner  shall  report  the  same  to  the  County 
Court,  truly  stating  all  the  cii*cumstances;  whereupon  the 
Court  shall  make  an  order  that  five  freeholders  shall  pro- 
cession the  land,  &c. ;  and  that  the  costs  shall  be  paid  by 
the  party  against  whom  the  decision  shall  be  made.  In 
this  case  the  processioner  states,  that  after  having  began 
at  a  post  oak  and  run  a  certain  course  and  distance  to 
pointers,  he  was  stopped  by  Willson;  upon  which  the^ 
Court  made  the  order  in  question. 

We  think  that  the  order  for  appointing  the  five  free- 
holders to  procession  the  land  should  be  quashed,  on  the 
gi*ound  that  the  report  of  the  processioner  is  ins'ifiicient  to 
warrant  such  order.    By  comparing  his  report  with  any 


506  CASES   AEGUED   AH0   DETEKMIITEU    JtlT  THE 

Mat,  1819.  i*etuni  the  five  freeholders  might  make,  it  would  not  ap- 
^yj^^  pear  which  party  prevailed;  for  when  the  processioner 
V.  was  stopped,  he  was  perfectly  stationary.  It  does  not 
'  appear  whei*e  he  was  going  from  the  pointers*  nor  does  it 
appear  to  what  part  of  his  proceedings  Willson  ohjected ; 
whether  it  was  as  to  the  beginning*  the  line  he  had  run, 
or  the  line  he  was  about  to  run.  Indeed*  it  rather  appears 
that  there  was  no  objection  to  what  he  had  done*  (for  be 
was  not  stopped  in  doing  it*)  but  rather  to  what  he  was 
about  to  do.  What  that  was  he  does  not  state.  Had  he 
been  stopped  in  running  any  line*  or  forbidden  to  proceed 
on  one  he  was  about  to  run*  which  he  pointed  out  in  his 
report*  it  would  then  be  within  the  act  Therefore*  as 
what  was  the  disputed  line  does  not  appear  in  his  report, 
which  we  consider  as  the  declaration*  or  rather  the  plead- 
ings* of  the  parties*  setting  forth  their  respective  claims, 
there  was  nothing  to  justify  the  order  of  processioning, 
and  the  order  must  be  quashed ;  and  more  especially  as  it 
is  by  comparing  the  report  of  the  processioner  with  the 
report  of  the  freeholders*  that  the  Court  can  say  which 
party  prevailed  in  his  claim ;  for  it  is  from  that  the  costs 
are  to  be  adjudged.  It  is  true  the  freeholders  report  that 
Shuflford  prevailed ;  but  how  do  they  know  that*  but  from 
the  verbal  information  of  the  processioner*  or  some  other 
person.  Besides*  it  is  their  business  to  report  their  pro- 
ceedings* and  for  the  Court  to  judge  who  prevailed*  by 
comparing  their  report  with  their  records.  But  their  re- 
port is  rather  to  be  understood  that  Shufford  prevailed  in 
the  claim  he  set  up  before.  What  he  set  up  before  the  pro- 
cessioner* they,  as  a  body*  did  not  know*  nor  had  they  any 
means  of  knowing.  The  order  must  therefore  be  quashed* 
and  Shufford  must  pay  the  Costs. 
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Mat,  1819. 

Den  on  the  Demise  of  Benj.  Smith "1 

V.  y  From  Brunswick. 

Hanson  Kelly.  J 

This  Court  will  award  a  writ  of  certiorari.  An  appeal  bond,  with  a  state- 
ment of  the  case  made  out  by  the  prendingf  Judg^e,  was  filed  in  this 
Court,  but  there  was  no  transcript  of  the  record  certified  by  the  Clerk 
under  the  seal  of  the  Court  in  which  the  appeal  had  been  granted.  A 
diminution  of  the  record  being  suggested,  a  certiorari  was  awarded, 
such  a  writ  being  necessary  for  the  exercise  of  the  powers  given,  to 
this  Court. 

The  Sheriff  returned  on  a  Jleri  faciatf  that  the  Bank  of  Newbem  pur- 
chased the  lands  in  question.  A.  upon  the  trial  of  an  ejectment  for 
these  lands,  gave  in  evidence  a  resolution  of  the  President  and  Direc- 
,  tors  of  the  Bank,  requesting  the  Sheriff  to  make  the  deed  to  him,  and 
then  gave  in  evidence  the  deed.  Held  that  this  deed  is  good  to  pass 
the  title  as  against  the  Defendant  in  the  execution,  notwithstanding 
the  Sheriff's  return ;  for  the  purchaser's  title  is  not  dependant  upon 
any  special  return  the  Sheriff  may  make  on  the  execution.  The  law 
permits  one  person  to  bid  off  proper^  at  a  Sheriff's  sale,  and  then 
relinquish  his  bid  to  another. 

In  this  case  an  appeal  bond,  with  the  statement  of  the 
case  made  out  by  the  presiding  Judge,  was  filed  in  this 
Court,  but  there  was  no  transcript  of  the  i:^cord  sent  up 
certified  by  the  Clerk  under  the  seal  of  the  Court.  A 
diminution  of  the  record  was  suggested,  and  a  motion 
made  that  a  writ  of  certiorari  be  issued  to  the  Clerk  of 
Brunswick  Superior  Court  of  Law.  This  motion,  after 
much  consideration,  was  allowed ;  for  that  the  writ  moved 
for  was  necessary  in  this  instance  for  the  exercise  of  the 
powers  given  to  this  Court  The  Court  cannot  proceed 
but  upon  the  whole  record,  and  they  had  here  conclusive 
proof  of  an  appeal  having  been  prayed  for  and  granted, 
from  there  being  an  appeal  bond*  The  certiorari  issued^ 
and  the  record  was  certified. 

The  case  was,  that  Benjamin  Smith,  the  lessor  of  tbe^ 
PlaintifT,  being  seised  of  the  lands  in  question,  judgment 
was  recovered  against  him  by  the  Bank  of  Newbem,  exe- 
cution issued^  and  was  levied  on  the  lands^  and  the  She- 
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Mat,  1819.  riff's  return  on  the  execution  set  forth  that  the  Bank  of 
Newbern  had,  at  the  sale  of  the  lands  under  the  execution, 
become  the  purchaser.  The  Sheriff  executed  a  deed  to 
the  Defendant,  who,  upon  the  trial,  gave  this  deed  in  eri- 
dence,  and  with  it  a  resolution  of  the  President  and  Direc- 
tors of  the  Banik  of  Newbern,  directing  the  Sheriff  to 
make  the  deed  to  him.  The  Court  charged  the  Jury  that 
the  Pfaintiff  was  entitled  to  recover ;  for,  although  it  ap- 
peared that  the  lands  had  been  seised  and  sold  by  the 
Sheriff,  yet  it  did  not  appear  that  the  legal  title  to  the 
lands  had  been  divested  out  of  Smith,  inasmuch  as  the 
Sheriff,  by  virtue  of  his  office,  could  convey  that  title  only 
to  such  person  or  persons  as  the  record  shewed  had  pur- 
chased the  lands.  ^Herc  he  had  returned  on  his  execution 
that  the  Bank  of  Newbern  had  purchased  the  lands,  and 
the  deed  had  not  been  made  pursuant  to  this  return ;  that 
if  the  Sheriff  executed  a  deed  to  the  Defendant  in  conse- 
quence of  the  resolution  of  the  President  and  Directors  of 
the  Bank,  he  did  it  not  as  Sheriff,  but  as  agent,  and,  be- 
fore the  deed  could  be  operative,  it  must  be  shewn  there 
was  title  in  the  principal,  and  that  proper  autliority  bad 
been  given  to  the  agent  to  make  tlie  deed.  The  Jury 
found  for  tiie  Plaintiff.  A  rule  for  a  new  trial  was  ob- 
tained, and,  it  being  discharged  by  the  Court,  the  Defen- 
dant appealed.  * 

Gaston^  for  the  lessor  of  the  Plaintiff. — ^The  return  of 
the  Sheriff  to  the  execution  is  evidence  to  whom  he  sold 
under  that  execution.*  In  this  case  no  other  execution  is 
shewn  than  that  under  which  the  Bank  of  Newbern  pur- 
chased.  The  deed  to  the  Defendant  is  unsupported  by 
any  execution.  This  deed  cannot  derive  support  from  the 
execution  produced,  through  the  medium  of  the  resolution 
of  tlie  Bank  of  Newbern*  The  deed  does  not  state  the 
same  transaction ;  and  instead  of  being  explained  by  it,  is 
contradicted  by  the  execution  and  resolution.    If  these 

*  11  East.  296.    4  Bur.  2129. 
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give  any  authority,   the   act  done  should  be  consistent  ^*^^*  l®l^» 
thei^with.     Nalced  authorities  arc  ever  to  be  executed  ex-      smitU 
actly :  "  Powers  shall  not  be  exceeded,  nor  their  condi-         v. 

Kelt  V 

**  tions  evaded,  but  shall  be  strictly  pursued  in  form  and 
^^  in  substance ;  and  all  acts  done  under  a  special  autlio- 
**  rity  not  agreeable  to  it,  nor  warranted  by  it,  ai-e  void.*'* 

It  was  not  competent  for  the  Bank  of  Newbern  to  ex- 
tend the  power  of  the  Slieriff.  His  whole  authority  is 
given  by  law,  and  he  can,  as  Sheriff,  do  nothing  beyond 
that  autliority.  The  right  to  make  a  de^d  for  lands  sold, 
is  but  a  necessary  incident  to  the  power  to  sell,  and  can 
go  no  further  than  the  principal  power. 

Not  only  the  substance,  but  the  mode  of  executing  a' 
public  authority  is  essential :  as  if  a  Sheriflf  behead  a  man 
ordered  to  be  hanged.  This  general  doctrine  seems  to 
need  no  authorities;  but  it  is  supported  by  Jones  v.  Gib- 
son, decided  in  this  Court,!  ^^^  ^Y  cases  decided  in  the 
Court  of  Appeals  in  yirginia.:|:  That  the  deed  must  be 
made  to  the  purchaser,  is  also  shewn  by  the  act  of  1799^ 
ch.  28.  A  little  reflection  will  point  out  the  alarming 
mischiefs  thsit  would  arise  from  any  latitude  allowed  to 
the  Sheriff  in  such  cases. 

Taylob,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

The  Defendant,  in  producing  a  judgment  against  Smith, 
an  execution,  a  levy  upon  property  liable  thereto,  and  a 
deed  from  the  Slieriff,  has  established  a  title  in  himself; 
because  he  has  thereby  shewn  a  lawful  authority  in  the 
Sheriff  to  sell,  and  the  due  exercise  thereof. 

If  a  judgment  be  erroneous,  and  be  afterwards  set  aside 
or  reversed,  the  title  of  an  intermediate  haiiajide  purchaser 
at  a  Sheriff's  sale  cannot  be  affected :  nor  in  an  ejectment 
agaitist  a  purchaser  at  a  Sheriff's  sale,  can  the  regularity 
of  an  execution  be  questioned.     It  would  be  inconsistent 

♦  Com.  Dig.  Poiat\  C.    1  Bur.  60,  120.  f  N.  C.  Term  Rep.  42. 

f  1  Mumf.  428.    2  Hen.  and  Mumf.  341. 
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Mat,  1819.  then  to  make  the  piircliaser's  title  dependent  upon  any 
^JJI^^    special  return  the  SlierifF  makes  on  the  execution ;  more 
V.         especially  \^'hen  such  return  is  contradicted  by  his  deed* 
^  ^'      A  n^turn  is  nothing  but  the  Sheriff's  answer  relative  to 
that  which  he  is  commanded  to  do  by  the  writ ;  and  is 
intended  to  inform  the  Court  of  the  truth  of  that  alone 
which  it  concerns  them  to  know.     Third  persons  ought 
not  to  be  injured  by  a  return,  because  the  Sheriff  has  de- 
parted fi'om  its  ])ropcr  object,  and  mingled  with  it  irrele- 
vant matter. 

It  is  not  necessary  to  express  any  opinion  as  to  the  ef- 
fect of  a  return  in  point  of  evidence  of  any  fact  stated  in 
it ;  for  however  conclusive  it  may  be  in  that  view,  it  can- 
not be  more  so  than  a  fact  stated  and  agreed  to  by  the 
parties  in  the  case.  So  that  although  the  return  states 
the  Bank  to  have  become  the  purchaser,  yet  a  fact  agreed 
is,  that  the  Slieriflf 's  deed  to  tlie  Defendant  was  made  witlt 
the  consent  of  ttie  Bank.  Taking  the  facts  from  the  case 
and  the  iTturn,  the  truth  is,  that  the  Bank  bid  off  the  pro- 
pert},  and  reiinquislied  the  bid  to  the  Defendant,  in  which 
there  is  nothing  unlawful.    There  must  be  a  new  triaL 
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Petci'son  Browne  , 

Robert  Bllck.  administrator  of    f**""""  Northampton. 
Priscilla  Hilliard,  deceased.      J 

An  action  of  waste  bein^^  brought  against  tenant  for  life  by  devise,  the 
tenant  pleaded  the  general  issue,  ami,  peniUng  the  suit,  died.  The 
suit  abates.  It  cannot  be  revived  against  the  representatives  of  ihe 
tenant,  cither  und^r  the  provisions  of  the  act  of  1799,  ch.  18,  or  of  the 
act  of  1805,  ch.  8. 

The  action  of  waste  is  not  within  the  words  of  cltlicr  of  those  acts ;  and 
it  will  not  be  considered  within  tlicir  Kquity  ;  because, 

1.  The  action  is  given  by  the  statute  of  Gloucester,  an«i  that  is  a  highly 
penal  statute.  The  place  wasted  is  forfeited,  and  treble  dannagcs  are 
given.  The  action  must  therefore  be  considered  as  in  some  deg^e 
vindictive,  especially  as  against  the  representatives  of  the  wrongdoer. 

2.  Those  acts  aim  m  all  cases  to  apportion  the  redress  to  the  wrong 
done  as  nearly  as  possible. 

5.  Those  acts  are  recipt-ocal  in  their  operatia.i.  They  confer  on  the 
representatives  of  either  party,  dying,  the  UK':  ri^-ht  to  prosecute  or 
defend  suits ;  and  contemplate  only  those  cases  wherein  tlie  right  may 
be  equally  and  reciprocally  exercised.  There  is  nothing  in  the  theory 
or  principles  of  the  actions  enumerated  in  tliose  acts  which  forbid 
their  being  revived  for  the  Plaintiff,  or  ug^ainst  the  Defendant;  but 
the  writ  of  waste  is  founded  upon  principles  peculiar  to  itself,  and 
more  especially  dependent  upon  a  privity  between  the  reversioner 
and  tenant.  No  one  shall  have  the  action  of  waste,  unless  he  hath  the 
immediate  estate  of  inheritance  :  and  between  the  heir  of  the  rever- 
sioner and  the  tenant  who  commits  waste  tliere  is  no  privity,  the  waste 
being  committed  in  the  life -time  of  the  reversioner. 

This  was  an  action  of  waste  bnnight  against  Priscilla 
Hilliard ;  and  by  the  writ  siic  was  summoned  ^'  to  answer 
**  unto  Peterson  Browne  in  a  pleii,  why,  in  tlie  houses^  land 
**  and  woods,  in  tlio  county  of  Nortliampton,  whicii  she 
<^  holds  and  is  legally  entitled  to  for  the  term  of  her  life, 
*^  by  the  devise  of  John  Hilliard,  her  late  husband,  de- 
*'  ceased,  she  has  made  waste,  spoil  and  destruction,  to 
**  tlie  disinheriting  of  him  the  said  Pertcrson  Bi*owne, 
^'  against  the  provisions  of  law,  and  to  the  damage  of  him 
^'  the  said  Peterson  one  thousand  pounds/'    The  Defen- 
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Mat,  1819.  dant  pleaded  "  the  general  issue  and  statute  of  limit^- 
*'  lions."  Pending  the  suit,  Priscilla  Hiiliard,  the  Dc« 
fendanty  died  ;  her  death  was  suggested  on  tiie  I'ecord,  and 
a  scire  facias  was  issued  to  Robert  Blick,  her  administra- 
tor,  to  make  him  a  party  and  revive  the  suit.  He  ap- 
peared,  and  pleaded  in  abatement,  *'  that  the  action  could 
**  not  be  revived  against  the  administrator  of  FViscilla 
"  Billiard,  his  intestate."  The  Plaintiff  replied,  **  that 
^^  Priscilla  Hiliiard,  against  whom  the  action  was  brought, 
**  had  a  life  estate  in  the  lands  on  which  tiie  waste  alleged 
•*  was  committed,  which  expired  by  her  death.'*  To  this 
replication  the  Defendant  demurred,  and  the  Plaintiff 
joined  in  Demurrer.  The  Court  sustained  the  plea  in 
abatement,  and  the  Plaintiff  ap|)ealed. 

MotrdecaU  in  support  of  the  demurrer. — It  is  clear,  that 
by  the  Common  Law ,  the  wrong  for  wlMch  this  action  is 
brougiit  dies  with  the  person,  and  tlie  action  died  with  it,"^ 
Is  the  abatement  pi-eyented  by  the  act  of  1799,  ch.  18  5  or 
of  1805,  ch.  8  ?  It  is  not  The  first  section  of  the  act  of 
1 799  declares,  that  **  no  action  of  ejectment  shall  abate 
^^  by  the  death  of  any  Defendant  or  Defendants  in  said 
^^  action ;  but  the  same  may  be  i*evived  by  serving  on  the 
"  heirs  at  law  or  devisees  of  said  Defendant,  or  their 
^^  guardian  or  guardians,  within  two  terms  after  his  de- 
"  cease,  a  copy  of  the  declaration,"  &c.  The  second  sec- 
tion provides  for  the  appointment  of  guardians  for  such 
heirs  or  devisees  as  are  minors.  The  third  section  directs 
notice  to  be  given  by  advertisement,  where  such  heirs  op 
devisees  reside  out  of  the  State.  I'he  fourth  section  pro- 
vides for  *'  the  continuance  of  any  suit,  whci*e  Plaintiff  or 
"  Defendant  sliall  die,  and  there  shall  be  a  contest  for  the 
^'  administration  or  for  the  probate  of  the  will,  till  such 
*^  contest  shall  be  determined,  and  until  the  expiration  of 
**  one  term  thereafter."  And  the  fifth  section  declares, 
**  that  no  action  of  detinue  or  trover,  or  action  of  trespass, 

♦  Co.  Lit.  53,  b.    2  Saund.  252,  in  Note. 
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"  where  property,  either  real  or  personal,  is  in  contest,  Mat,  1819. 
^^  and  such  action  of  trespass  is  not  merely  vindictive,     Browne 
*^  shall,  in  any  cause  or  Court,  abate  or  be  discontinued 
"  by  the  death  of  either  party,  Plaintiff  or  Defendant ; 
^^  but  the  same  may  and  shall  be  revived  in  the  manner 
"  prescribed  for  the  revival  of  other  cases." 

The  act  of  1805,  declares  that  •*  no  action  of  trespass 
**  vi  et  armiSf  or  trespass  on  the  case,  instituted,  or  which 
**  shall  hereafter  be  instituted,  in  any  of  the  courts  of  this 
"  state,  to  recover  damages  done  to  property  either  real 
**  or  personal,  shall  abate  by  the  death  of  either  Plaintiff 
**  or  Defendant ;  but  the  same  may  be  i-evived  in  behalf  of 
**  or  against  the  i*epresentatives  of  the  deceased  Plaintiff 
*^  or  Defendant,  under  the  rules  and  regulations  prescribed 
**  for  the  i-evival  and  continuance  of  other  actions."  The 
Legislature  have  expressly  named  tiic  actions  which  may 
be  survived  :  The  action  of  waste  is  not  one  of  them. 
Those  named  are,  ejectment,  detinue,  trover,  trespass  vi 
et  amiis9  trespass  on  the  case.  The  reason  wherefore 
CouKs  of  £quity  are  not  bound  by  the  statute  of  limita- 
tions, is  because  certain  actions  or  remedies  are  named, 
and  the  time  of  limitation  affixed ;  but  bills  in  Equity  are 
not  named.  And  it  was  because  the  action  of  debt /or  ar- 
rearages of  rent  was  expressly  mentioned,  that  it  was  held 
the  statute  applied  to  that,  but  not  to  an  action  of  debt  on 
a  contract  without  specialty."^  So  here  the  abatement  be- 
ing prevented  when  a  certain  form  of  action  is  adopted,  the 
act  applies  only  to  those  forms  of  action. 

And  if  the  Court  would  not  extend  by  Equity,  the  limi- 
tation to  another  form  of  action,  applicable  to  the  subject 
matter,  but  would  permit  a  Plaintiff  to  recover  in  de^f,  the 
A'ery  thing  which  he  would  have  been  barred  from  recover- 
ing in  case^  can  they  now  say,  that  by  the  Equity  of  this 
statute,  he  shall  recover  a  d^erent  thing  from  what  could 
be  recovered  in  trespass  or  case,  that  is,  treble  damages  ? 


♦  1  Law  Repos.  516. 
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Mat,  1819.  Tbe  action  of  waste  differs  in  ail  its  features  from  aii 
action  of  trespass  or  case.  It  is  a  mixed  action,  real  for 
the  place  wasted^  and  personal  for  damages.  A  release 
of  all  actions  real,  will  not  discharge  it*  It  will  not  lie 
by  the  heir  against  assignee  of  tenant  by  the  courtesy,  be- 
cause being  founded  on  privity  of  estate,  as  long  as  tliat 
privity  lasts,  it  roust  be  brought  against  the  tenant  him- 
self.!    Case  would  lie  by  the  heir  against  tiie  assignee.^ 

Waste  only  lies  for  him  who  hath  an  immediate  estate 
of  inheritance  :$  Case  lies  for  a  remainder  man  for  years. 

If  after  waste  committed,  tlie  i-eversioner  aliens,  his  ac- 
tion  is  gone,  although  he  takes  the  estate  immediately 
back  ;  for  the  action  depends  upon  privity,  and  the  rever- 
sion must  remain  as  it  was  when  the  waste  was  commit- 
te(k||     But  case  would  lie. 

Waste  doth  not  lie  against  guai*dian  in  socage ;  bat 
tref^pass  or  account  lies.^ 

Trespass  lies/ar  him  in  possession:  Waste,  for  him  who 
has  no  right  of  possession.  Trespass  lies  against  him  who 
hath  no  right  of  possession  :  Waste  only  against  him  who 
hath  a  right  of  possession  and  property. 

Waste  lies  only  for  him  who  hath  an  inlicritanct  in  rever- 
sion :  Trespass  for  him  who  hath  a  mere  possession.  In 
trespass  the  Plaintiff  recovers  for  the  injury  :  In  ^aste, 
for  triple  the  damage  sustained.  All  these  are  cxpi'ess 
distinctions  between  these  actions. 

Nor  is  this  within  tlie  Equity  of  tlie  acts  of  1799  and 
1805.  Penal  statutes  are  not  to  be  construed  to  the  preju- 
dice of  those  on  whom  the  penalty  is  inflkted.**  And  if 
the  statute  of  limitations,  which  is  styled  a  statute  of  quiet 
and  repose,  shall  not  be  extended,  but  confined  to  the  forms 
of  action  specially  enumerated,  much  less  shall  the  statutes 
for  preventing  abatement,  be  extended  to  save  an  action 
not  within  theirterms,  and  an  action  so  highly  penal  as 
this. 


•  Co.  Lit  355,  b.      f  Ibid.  54,  a.      *  13  Johns.  260.      §  Co.  Lit.  53,  b. 
I  Ibid.        1 1bid.  54,  a.        ••  Plowd.  17, 18,  47,  86, 125. 
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SeawMf  for  the  Plaintiff,  against  the  demurrer. — ^It  is  ^^t>  1B19. 
admitted  that  the  pre.sent  action  abates  at  Common  Law ; 
but  it  is  contended  that  it  survives  under  the  acts  of  1799 
and  tfi05.  By  the^e  acts,  it  is  clear  that  the  Legislature 
had  in  view  a  considerable  inroad  upon  the  principles  of 
the  Common  Law.  They  seemed  disposed  to  bring  the 
surviving  of  actions  to  that  standard  which  is  supported 
byreason  and  interest ;  namely,  that  actions  brought  for 
acttud  injury  done  to  men's  property,  should  follow  the 
property  into  whosesoever  hands  the  title  passed  on  the 
death  of  the  owner,  when  lie  was  Plaintiff;  and  that  in 
case  of  the  Defendant's  death,  lie  should  be  accountable^ 
who  in  law  acquired  the  benefit  of  such  injury  done*  But 
that  in  actions  merely  vindictive,  brought  to  redress  an 
injury  done  tlie  feelings^  (and  on  that  account  may  pro- 
perly be  called  revengeful)  they  have  wisely  left  us  at 
Common  Law  ;  for  by  the  death  of  either  party,  it  became 
impossible  to  obtain  the  object  for  which  the  action  was 
brought. 

That  this  was  the  design  of  the  Legislature,  is  clear 
from  a  view  of  both  acts.  The  first  prevents  the  action  of 
ejectment  from  abating,  and  titen  provides  for  detinue,  tro- 
ver and  trespass,  where  property  either  real  or  personal 
is  in  contest,  and  such  action  is  not  merely  vindictive. 
The  second  act  recites,  that  whereas  doubts  had  arisen 
whether  the  act  of  1799  extended  to  cases  for  the  recovery 
for  injuries  done  to  real  estate,  and  whether  suits  for  such 
injuries  could  be  revived  for  or  against  the  representatives 
of  the  deceased  party  ;  to  remove  th^se  "  doubts,"  and  make 
actions  brought  to  recover  for  injuries  done  to  real  and  per- 
sonal property  survive,  although  the  title  did  not  come  in 
question,  tiie  act  of  1805  was  passed.  This  being  a  remedial 
statute,  and  the  design  of  the  framers  expressed  in  the  pre- 
amble, (which  has  been  often  called  the  key  to  unlock  the 
makei-'s  meaning,)  the  statute  should  be  extcfided  to  every 
case  which  comes  within  the  mischief  provided  against.* 

♦Co.  Lit.  246.   1  Plow.  53, 178,  205,  231.   Hard.  210.    2  Plow.  465, 
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Mat,  1819.  Tfic  like  construction  has  been  put  upon  the  4th  £d.  3d. 
de  bonis  asportatis^  which  gives  executors  the  right  to  main- 
tain trespass*  Yet  it  has  been  held  to  extend  to  adminis- 
trators ;  because  within  the  mischief;*  and  in  like  manner 
to  extend  to  trover^  though  trespass  only  is  named  in  the 
statute  ;t  and  for  the  same  reason  to  a  quare  impedit^  and 
ejectione  Jirma:,^  And  in  Ventris  SO,  cited  in  Bac.  Ab. 
tide  Executors  and  Administrators,  letter  N,  executors 
were  allowed  to  maintain  debt  and  recovei;  a  penalty f  for 
not  setting  out  titles  according  to  the  stat  of  Ed.  6tii,  to 
their  testator  iii  his  life  time ;  and  it  was  said  to  be  so 
ruled  upon  the  Equity  of  the  statute  of  £d.  3d,  de  bonis 
asportaiis. 

These  authorities  irresistibly  prove,  that  where  tlie  Le- 
gislature have  designed  to  permit  tiic  cause  of  action  to 
survive  to  executors,  it  shall  be  extended  to  every  case  in 
principle  with  the  one  specially  named ;  and  that  as  the 
statute  of  Ed.  3d  was  to  enable  the  personal  representative 
to  recover  for  damages  done  to  the  personal  estate,  altliougli 
executors  only  were  named,  yet  the  statute  should  be  con- 
strued to  extend  to  administrators  ;  and  although  trespass 
only  was  named,  it  should  extend  to  trover ;  and  thongli 
the  manner  of  doing  the  damage  is  specified,  *^  by  carry- 
**  ing  away  goods,''  yet  it  should  extend  to  not  setting  out 
tythes,  to  a  case  where  treble  damages  are  given  by  the 
statute,  and  likewise  to  an  ejectione  Jirma* 

These  authorities  prove  that  where  a  statute  is  remedial, 
and  a  case  is  within  the  mischief  intended  to  be  remedied, 
one  thing  will  be  taken  for  another,  one  person  for  ano- 
ther^ one  action  for  another.  Even  where  the  remedy  is 
in.  some  degree  penal,  the  recovery  being  for  an  actual 
injury,  it  will  make  no  difference.  That  the  pi'esent  ac- 
tion is  for  an  actual  injury  is  proven  both  by  its  name  and 
its  nature  ;  for  if  a  Jury  should  find  nominal  damages,  the 
Plaintiff  could  not  have  judgment. 

•  Cro.  Eliz.  384.  f  I^'"^-  3''^-  *  >bid.  207. 
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It  seems  to  have  been  the  policy  of  the  English  Law  to  M^^*  i^i^. 
let  personal  actions  die  witii  the  Defendant.  Our  Legis- 
lature have  placed  both  PlaintiiT  and  Defendant  upon  the 
same  footing,  and,  consequently,  whatever  would  bring  a 
Plaintiff  within  the  Equity,  would  make  the  Defendant 
liable  within  the  Equity  :  for  the  entire  E(|uity  of  our  acts 
is  giving  the  Plaintiff  a  right  to  recover,  and  making  the 
Defendant  liable  to  answer.  The  Defendant  where  he  is 
so  made  liable,  is  exposed  to  no  liardsliip ;  for  he  is  ac- 
countable only  to  the  extent  of  a  fund,  which  he  holds  as  a 
volunteer. 


Tayxor,  Chief-Justice,  delivered  the  opinion  of  the 
Court : 

My  first  impi^ession  upon  the  argument  of  this  case  was 
in  favor  of  the  Plaintiff*;  but  upon  a  careful  examination 
of  all  the  cases  cited,  and  after  a  full  discussion  of  the  sub- 
ject amongst  my  brothers,  I  concur  with  them  in  opinion 
that  judgment  ought  to  be  rendered  for  tiie  Defendant. 

The  case  is  shortly  tliis  :  The  Plaintiff  sued  out  a  writ 
of  waste  against  Priscilla  Uilliard«  wlio  was  in  possession 
of  the  land  as  tenant  for  life,  under  a  devise  from  her  hus- 
band. Pending  the  suit  she  died,  and  a  scire  facias  issued 
against  her  administrator  to  revive  the  suit.  To  this  he 
has  pleaded  that  the  action  cannot  be  revived  against  him ; 
the  Plaintiff  replies  that  the  intestate  was  tenant  for  life, 
and  the  Defendant  demurs.  The  question  to  be  decided  is, 
Whether  the  writ  of  waste  is  comprehended  in  the  words 
or  spirit  of  the  acts,  which  provide  for  the  revival  of  suits 
for  or  against  the  representatives. 

The  act  of  1799,  provides  against  the  abatement  of  ac- 
tions of  ejectment,  detinue,  trover,  trespass  where  prei)erty 
real  or  personal  is  in  contest,  and  such  action  of  trespass 
is  not  merely  vindictive. 

The  act  of  1805  preserves  in  like  manner,  the  actions  of 
trespass  in  et  armi^f  and  trespass  on  the  case,  instituted  to 
recover  damages  done  to  property  either  real  or,  personal. 

Sss 
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Mat,  1819.      The  writ  of  waste  is  not  within  tlie  words  of  either  of 
these  acts  ;  but  as  it  is  an  action  in  which  i-eal  propt^rty  is 
in  contest,  and  is  not  merely  vindictive,  may  it  not  be 
within  the  Equity  of  the  act  of  1799,  although  it  be  not  an 
action  of  trespass  ?     And  as  it  is  instituted  to  recover  da- 
majG^s  done  to  real  pi*operty,  may  it  not  in  like  manner  be 
within  the  Equity  of  the  act  of  1805  f     The  solution  of 
these  questions  may  be  facilitated  by  considering  the  na- 
ture of  the  action.      Whether  it  lay  at  Common  Law 
against  a  tenant  for  life,  such  as  the  Defendant's  intestate 
was,  is  not  clearly  ascertained.     Lord  Coke  asserts  that 
it  did  not,  upon  the  principle  that  the  party  creating  the 
estate   might   have  provided  against  the  commission  of 
Avaste ;   and  that  it  lay  against  those  tenants  only  whose 
estates  were  created  by  the  Law,  as  tenant  in  dower  and 
by  the  courtesy.     2  Inst.  299.     The  authority  of  Bracton 
is  the  other  way.     2  Reeve  149.     But  wldchever  opinion 
may  be  correct,  it  is  certain  that  a  new  remedy  is  given 
by  the   statute   of  Gloucester^  and   tliat  the  action   now 
brought  rests  its  foundation  on  that  statute.     Tlie  woi*ds 
of  it  are,  **  He  that  shall  be  attainted  of  waste  shall  lose 
*^  the  thing  that  he  hath  wasted,  and  moreover  shall  i-e- 
"  compense  thrice  so  much  as  the  waste  shall  be  taxed.** 
The  word  "  attaint,**   which  is  used  in  the  law  to  denote 
the  conviction  of  a  crime,  the  forfeiture  of  the  place  wasted, 
and  the  treble  damages,  bespeak  this  to  be  a  highly  fjenal 
statute ;  and  when  tiic  remedy  under  it  is  contrasted  with 
that  at  Common  Law,  (which  was  damages  mei-ely,  and 
tlie  appointment  of  a  superintendant)  it  may  be  almost  pro- 
nounced vindictive.     But  when  it  is  considered  further,  that 
I'eal  property  ceases  to  be  in  contest  by  the  death  of  the 
tenant,  and  that  three  timCnS  the  amount  of  the  injury  sus- 
tained, are  sought  to  be  recovered  out  of  the  assets  of  him 
who  did  the  wrong,  who  is  no  longer  alive  to  defend  him- 
self, to  warn  by  example,  or  be  reformed  by  punishment, 
it  may  be  thought  with  greater  confidence,  that  the  action 
has  become  vindictive.    The  Common  Law,  upon  which 
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all  .the  actions  specified  in  the  two  acts  of  1799  and  1805  Mat,  1819. 
are  founded,  aims  in  all  cases  to  apportion  the  redi*ess  to    ^ 
the  wron^^  i*eHlly  done  ;  and  it  does  not  seem  to  be  a  sound         y. 
Construction,  to  extend  by  Equity  those  acts  to  a  case  so         ^^ 
wholly  adverse  to  its  spirit.     This  rule  is  not  less  just 
than  those  which  require  |)enal  acts  to  be  construed  strictly 
and  forbid  the  creation  of  a  penalty  by  implication. 

But  the  qu<'stion  may  be  considered  in  another  and  per- 
haps a  more  satisfactory  light.  The  evident  design  of  the 
two  acts  of  1799  and  1805,  was  to  prevent  the  death  of 
either  party  operating  an  abatement  of  the  suit  in  the  cases 
enumerated;  and  thus  partially  to  repeal  the  Common  Law 
maxim  of  actio  personalis  moritur  ciim  persona*  They  in- 
tended to  confer  upon  the  repi-esentatives  of  either  party, 
dying,  the  like  light  to  prosecute  or  defend  the  suits,  and 
hence  they  contemplated  only  those  cases,  wherein  the 
right  might  be  equally  and  reciprocally  exei*cised.  There 
is  nothing  in  the  tlieory  and  principles  of  the  action  of 
trespass  whicli  forbid  the  i*epresentati\es  of  the  Plaintiff 
from  prosecuting  it,  or  those  of  the  Defendant  from  defend- 
ing it.  This  was  alone  prevented  by  force  of  the  maxim 
just  quoted.  But  the  writ  of  waste  is  founded  upon  prin- 
ciples peculiar  to  itself,  and  more  especially  dependent 
upon  a  privity  bet\^een  the  reversioner  and  tetiant.  This 
ligament  once  broken,  the  action  is  gone.  No  one  shall 
have  an  action  of  waste  unless  he  hath  the  immediate  estate 
of  inheritance.*  Between  the  heir  of  the  reversioner  and 
the  tenant,  thei'e  was  no  privity  during  the  life  of  the  re- 
versioner, wlien  tlie  waste  was  committed.  If  the  rever- 
sioner bring  the  action  and  die,  could  the  acts  mean  that 
his  representatives  should  prosecute  the  suit,  and  thus  des- 
troy the  principle  on  which  it  is  founded  ?  Assuredly  not. 
Then  the  action  of  waste  was  not  contemplated  by  the  Le- 
gislature, and  is  not  embraced  by  the  acts,  which  allow  a 
revival  **  in  behalf  of  or  against  the  representatives  of 
"  either  party  J^ 

♦  Co.  Lit.  53,  b. 
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Mat,  1819.  To  revive  the  action  agaitist  the  representatives  of  tb«r 
Defendant,  would  in  many  cases  lead  to  equal  innovation 
and  moi*e  evident  injustice.  The  same  privity  requires 
that  the  reversioner  shall  hring  tlie  action  of  waste  against 
the  tenant  for  life,  althou|j;h  the  waste  committed  be  done 
by  a  stranger.  The  Law  is  the  same  where  the  tenant  is 
an  infant."*^  Yet  if  the  acts  are  to  be  extended  to  this  ac- 
tion, it  must  be  revived  against  the  executors  and  adminis- 
trators of  innocent  persons,  who  never  were  "  attainted'* 
of  waste,  and  against  wiiom  it  was  only  suable  as  the 
consequence  of  an  artificial  system.  In  many  cases  the 
privity  is  destroyed  by  the  act  of  the  |>arties  in  their  life 
time,  and,  in  consequence,  the  action  abates.  It  would  be 
strangely  incongruous  to  revive  it  notwithstanding  the 
destruction  of  the  privity  by  death. 

It  has  been  ably  and  strenuously  argued  for  the  appel- 
lant, that  the  statute  of  4  £d.  3,  ch.  7,  has  received  an 
equitable  construction,  by  which  other  actions,  though  not 
within  the  words,  have  been  held  to  be  within  the  meaning 
and  intent;  and  that  the  decisions  tliereon  will  justify  the 
Court  in  construing  the  acts  of  1799  and  1805  to  include 
the  action  of  waste.  That  statute,  after  i^eciting  that  in 
times  past  executors  have  not  had  actions  for  a  trespass 
done  to  their  testators,  as  of  the  goods  and  chattels  of  the 
said  testators  carried  away  in  their  life,  so  as  such  tres- 
passes have  remained  unpunished,  enacts  *^  That  tiie  ex- 
**  ecutor  in  such  cases  shall  have  an  action  against  the 
^^  trespassers,  and  recover  their  damage  in  like  manner 
^*  as  they  whose  executors  they  be,  should  have  had  if 
**  they  were  living.'*  The  words  of  this  statute  are  gene- 
ral, not  specifying  the  kind  of  action  which  tlie  executors 
shall  have,  but  actions  against  the  trespassers.  The  w^ord 
trespassers^  which  is  used  in  tlie  sense  of  wrong-doers,  had 
a  more  extensive  meaning  in  that  age  than  it  now  bears. 
Cases  which  approached  nearer  to  the  nature  of  a  con- 
tracty  were  compreliended  under  the  term  trespasses.]    In 

*  Co.  Lit.  54,  a.  f  3  Reeve's  His.  E.  I..  89. 


SUPREME   COURT  OF  NORTH*CAROLIHA#  52  J 

ft 

this  view  the  statute  would  have  borne  a  larger  constnic^  Mat,  1819. 
tion  than  it  has  irceiveiL*  J^^ 

Browne 

Rules  for  construing  statutes  have  been  cited  from  v, 
Flowdcn  and  other  books,  which  contain  much  sound 
legal  reasoning ;  but  the  extent  of  their  application  in  fix- 
ing the  meaning  of  modern  statutes,  is  materially  limited 
by  the  decisions,  of  later  times.  In  Bradly  v.  Clarke^f 
Lord  Kenyon  says,  '^  Many  rases  have  been  cited  to  shew 
^^  that  the  Courts  extended  the  construction  of  ancient 
*^  acts  of  Parliament  beyond  the  words,  and  in  some  in- 
*^  stances  (I  should  have  thought)  beyond  the  fair  im- 
*^  port  of  them.  However,  as  such  constructions  have 
''  been  made,  they  become  the  guide  for  succeeding 
**  Judges."  In  the  same  case,  the  language  of  Buller^ 
Justice,  is  more  explicit :  ^*  With  regard  to  the  construc- 
'^  tion  of  statutes  according  to  the  intention  of  the  Legis- 
^'  lature^  we  must  remember  that  there  is  an  essential  dif- 
*^  ference  between  the  expounding  of  modern  and  ancient 
*^  acts  of  Parliament.  In  early  times,  the  Legislature 
^'  used  (and  I  believe  it  was  a  wise  course  to  take)  to  pass 
*^  laws  in  general  and  in  few  terms :  they  were  left  to  the 
'<  Courts  of  Law  to  be  construed,  so  as  to  reach  all  the 
*^  cases  within  the  mischiefs  to  be  remedied.  But,  in  mo- 
**  dem  times,  great  care  has  been  taken  to  mention  the 
*'  particular  cases  within  the  contemplation  of  the  Legis- 
<<  lature ;  and,  therefore,  the  Courts  are  not  permitted  to 
<<  take  the  same  liberty  in  construing  them  as  they  did  in 
^<  expounding  the  ancient  statutes." 

The  same  principles  governed  the  decision  in  the  case 
of  Willson  V.  Knutly,  in  which  an  action  of  covenant  was 
brought  upon  the  statute  of  3  W.  and  M.  ch.  14,  against 
the  devisee  of  land,  to  recover  damages  for  a  breach  of 
covenant  by  the  devisor.  That  statute  recites,  that  **  it  is 
'<  not  reasonable  or  just  that,  by  the  practice  or  contri- 
*'  vance  of  any  debtors,  their  creditors  should  be  defrauded 
^*  of  their  just  debts ;  nevertheless,  it  hath  often  happened 

♦  Chitty  on  Plead.  58.         .     f  ^  Term  Kcp.  201. 
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Hat,  1819.  «  that  se\ei ai  per*sons  having,  by  bonds  and  other  spcci* 
**  alties,  bound  themselves,  and  their  heirs,  and  have  al'ter- 
**  wards  died  seised,  &r.  have  to  the  defrauding  such  their 
•«  creditors  devised  the  same/'  &c.  The  enacting  clause 
then  pi'ovidei^  that  in  the  cases  before  mentioned,  stich 
creditors  sfiall  have  their  actio)is  of  debt  u|)on  the  said 
bonds  and  s)»ecialties.  Here  it  ^as  agi-eed  that  an  action 
of  covenant  was  within  the  mischief  recited,  and  that  it 
i^ould  have  been  betrer  to  have  made  the  remedy  coexten- 
sive therewith.  But  the  Court  say,  that  in  construing  a 
comparatively  recent  act  of  Parliament,  where  a  particu- 
lar remedy  is  given  by  action  of  debt  on  bonds  and  Hpe- 
cialties,  whei-e  no  remedy  was  befoi-e,  they  cannot  extend 
it  to  actions  of  covenant ;  that  to  do  so,  whei*e  the  words 
giving  the  form  of  action  are  precise,  would  he  to  legis- 
late, and  not  to  construe  the  act  of  the  Legislature.  The 
case,  too,  is  i*endered  stronger,  inasmuch  as  the  act  was 
levelled  at  a  species  of  fraud,  towards  the  suppi-ession  of 
^hich  it  was  desirable  that  it  should  receive  every  possi- 
ble extension.* 

The  words  of  the  preamble  of  the  act  of  1805,  profess 
its  design  to  be  to  i-emove  the  doubts  whicli  arose  out  of 
the  art  of  1799,  whether  actions  for  the  recovery  of  da- 
mages for  an  injury  to  r-eal  or  pei*sonal  projierty  could  be 
revived,  where  the  property  itself  was  not  in  dispute.  If 
the  enacting  clause  had  been  as  general  as  the  ])reanibley 
to  wit:  "That  actions  for  injury  to  i-eal  or  pei-sonal  pro- 
**  perty  may  be  revived,  although  tl»e  property  itself  is  not 
"  in  cotitest,'*  they  would  certainly  have  included  the 
action  of  waste  after  the  death  of  a  Defendant  ^^  ho  was 
tenant  for  life.  But  where  the  words  of  an  enacting 
clause  are  clear  and  unambiguous,  it  is  neither  nec(*ssary 
nor  allowable  to  call  in  the  aid  of  tiie  pi*eamble  t«)  enlarge 
their  meaning.    The  demurrer  must  be  sustained. 

♦  7  EMt.  128. 
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Mat,  1819. 

Criswell  Key  1 

V.  V  From  Rockingham. 

Samuel  Allen.  J 

In  detinue.  The  Jury  find  for  the  Plaintiff,  and  assess  damages  for  the 
detention  of  the  slaves,  but  do  not  find  the  value  of  the  slaves.  The 
Court  will  awiird  a  writ  of  enquiry  to  assess  the  value,  and  not  order  a 
new  trial  in  toto. 

What  matter  cannot  be  supplied  by  writ  of  enquiry. 

If  the  principal  Jury  omit  to  find  matter  which  goes  to  the  very  point  of 
the  issue,  and  upon  which,  if  they  had  found  a  false  verdict,  an  attaint 
would  lie  by  the  party  injured,  such  matter  cannot  be  supplied  by 
writ  of  enquiry,  because  the  party  tliereby  injured  may  lose  his  writ 
of  attaint,  which  will  not  lie  upon  an  inquest  of  office. 

The  rule  is,  tliat  where  the  Court  ex  officio  ought  to  enquire  of  any  thing 
upon  which  no  attaint  lies,  there  tlie  omission  of  it  may  be  supplied  by 
a  writ  of  enquiry  of  damages :  but  in  all  cases  where  any  point  is 
omitted,  whereof  attaint  lies,  it  shall  not  be  supplied  by  writ  of  en- 
quiry, because  on  that  writ  no  attaint  lies. 

This  rule  of  the  Common  Law,  as  to  writs  of  enquiry,  is  not  enforced 
here  as  it  is  in  England.  The  doctrine  of  attaint  has  never  been  in 
ib I'ce  here  ;  and  therefore  the  CoiU'ts  will  award  writs  of  enquiry  in  all 
cases  where  convenience  and  the  justice  of  the  case  require  it. 

Formerly  inquests  of  office  were  held  by  the  Sheriff*.  By  the  act  of  1777, 
ch.  2,  cognizance  is  taken  of  them  by  the  Court  that  awards  them  :  and 
even  if  the  law  of  attaint  were  in  force,  it  would  be  matter  of  specula- 
tion whether  it  would  not  apply  to  writs  of  enquiry  executed  by  Courts 
of  record. 

TIlis  was  an  action  of  detinue  for  sundry  ne^ro  slaves. 
The  Jury  found  for  the  Plaintiff,  and  assessed  dama.^eK  for 
the  detention  of  the  slaves,  but  did  not  lind  their  value. 
The  Defendant  moved  for  a  new  trial,  and  a  question  arose 
whetlier  the  Court  should  award  a  new  trial  in  toto^  or 
permit  the  verdict  to  stand,  and  award  a  writ  of  enquiry 
to  assess  the  value  of  the  slaves. 

HalIi,  Judge,  delivei*ed  tlie  opinion  of  the  Court : 

It  is  laid  down  in  the  En/^lish  books,  that  if  the  princi- 
pal Jury  omit  to  find  matter  \vhif*h  |ii,ofs  to  t'le  \Qi'y  point 
of  the  issue^  and  upon  whlcli^  if  they  had  found  a  false 


Allen. 
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Mat,  1819.  verdict,  an  attaint  would  lie  by  the  party  injured,  such 
^^"^"^  matter  cannot  be  supplied  by  writ  of  enquiry;  because 
y,  thereby  tlie  party  may  lose  his  action  of  attaint,  whicit 
will  not  lie  upon  an  inquest  of  office. "*  xind  in  Cheneg's 
case,f  where  a  writ  was  brought  de  valore  mariiagiU  and 
issue  was  taken  on  the  tenure,  &c.  and  it  was  found  for 
the  Plaintiff,  and  the  Jury  assessed  damages  and  costs, 
but  did  not  enquire  of  the  value  of  the  marriage,  as  they 
ought  to  have  done,  it  was  resolved  that  the  verdict  was 
insufficient :  and  it  was  said  tliat  three  things  are  to  here- 
covered,  to-wit,  th^  value  of  the  marriage,  damages  and 
costs ;  and  that  although  the  issue  be  de  valore  maritagii 
upon  the  tenure,  yet  as  a  consequent  or  dependant  upon 
the  issue,  the  Jury,  if  they  lind  for  the  Plaintiff,  arc,  as 
parcel  of  their  charge,  to  enquire  of  the  value  of  the  mar- 
riage, &c.  and  if  they  assess  excessive  damages,  attaint 
lies.  In  this  case,  it  is  to  be  observed,  that  the  PlaintifT 
could  not  recover  any  thing  in  kind,  as  in  detinue,  where 
he  may  recover  the  thing  sued  for,  but  could  only  recover 
the  value  of  the  marriage,  damages  and  costs.  If  the  mar- 
riage were  not  assessed,  he  could  recover  notiiing  in  lieu 
of  it. 

In  detinue,  the  Plaintiff  recovers  the  value  of  the  thing 
sued  for,  if  the  thing  itself  be  not  restored  upon  the  issu- 
ing of  a  distringas.  In  the  first  case,  the  object  of  the  suit 
cannot  be  attained  without  assessing  the  value  of  the  mar- 
riage ;  in  the  latter,  it  may  or  may  not.  Lord  Coke,  how* 
ever,  seems  to  have  made  no  difference  in  the  two  cases : 
he  says,  **  the  rule  is  that  where  the  Court,  ex  officio^  ought 
to  enquire  of  any  thing  upon  which  no  attaint  lies,  there 
the  omission  of  it  may  be  supplied  by  a  writ  of  enquiry  of 
damages ;  but  in  all  cases  where  any  point  is  omitted 
wherQof  attaint  lies,  it  shall  not  be  supplied  by  writ  of  en- 
quiry, because  on  that  writ  no  attaint  lies ;  and  therefore 
in  detinue,  if  the  Jury  find  damages  and  costs,  and  no  va- 

*  Carth.  362.     L.  Ray.  59.     1  Salk.  205.    Skinner  595.    PI.  a» 

1 10  Coke,  118. 
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lue  as  tliey  ou^ht,  it  shall  not  be  sapplied  by  writ  of  enqui-  m^t»  181^- 
ry  of  damages*  for  the  treason  aforesaid."     Howevei*,  af-       |^^ 
terwai'ds  in  Burton  v.  Robinsony^  (where  Cheney's  case         v. 
was  cited)  in  an  action  of  detinue  for  a  deed,  a  writ  of  en- 
quiry seems  to  have  been  granted  to  assess  the  value,  which 
the  first  Jury  omitted  to  do.     But  this  decision  met  with 
the  disapprobation  of  Loi-d  Ilolt,  as  expressed  by  him  in 
Sir  James  Harbert's  case,!  for  the  reasons  given  in  Che- 
ney's case.     But  the  reasons  wliich  influenced  the  Judges 
in  £ngland  in  awarding  or  not  awarding  writs  of  enquiry 
to  supply  the  omissions  of  the  principal  or  first  Juries,  do 
not  apply  in  this  State,  because  the  docrincT of  attaints  ne- 
ver has  been  nor  is  it  now  in  force  here.    It  has  fallen  into 
disuse  in  England,  but  the  course  of  Judicial  pi*oceeding8 
to  which  it  gave  rise  still  continues. 

In  replevin  brought  and  a  nonsuit  entered,  or  in  case  of  a 
demurrer  to  evidence,  and  the  Jury  disciiarged,  there  shall 
be  a  writ  of  enquiry,  for  the  Jury  does  not  give  any  ver- 
dict, and  they  cannot  assess  the  damages.^  The  like  Law 
holds  in  case  of  common  drmurrers.$  . 

As  we  are,  theivfore,  not  iTStrained  by  the  law  of  at- 
taints from  issuing  writs  of  enquiry,  where  convenienc-e 
and  the  justice  of  the  case  require  it,  I  think  it  agi'eeablc 
to  both,  that  one  should  issue  in  tiie  present  case.  Formerly 
inquests  of  office  were  held  by  the  Sheriff;  but  by  the  act 
of  1777,  ch.  2,  sec.  80,  cognizance  is  taken  of  them  by  the 
Court  that  awai'ds  them.  And,  indeed,  if  the  law  of  at- 
taints were  in  force,  it  would  be  matter  of  speculation 
whether  it  would  not  apply  to  writs  of  enquiry  when  execut- 
ed by  Courts  of  Record.  The  Court  are  of  opinion  that  a 
distringas  should  issue,  and  if  the  slaves  be  not  delivered 
to  tlie  Plaintiff,  that  a  writ  of  enquiry  should  be  issued,  to 
ascertain  the  value  of  the  slaves,  and  for  the  value  thus 
ascertained,  the  Plaintiff  may  sue  out  a  Jierifaciasj  or  ca- 
pias  ad  satis/cuiendumf  at  his  plcasui*e. 

♦  1  Keble  882.  t  Skinner  509.    PL  8. 

t  Skinner  595..    Pi.  8.  §  1  Plowd.  283. 
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Mat,  X819. 

Samuel  Dickens,  adiiiinisti*ator  of  thc"^ 

estate  of  William  Cocke,  decM.       \^         p 

William  Shepi)erd.  J 

Assessment  of  damages  in  case  of  eviction. 

A.  sells  to  R.  three,  six  hundred  and  forty  acre,  tracts  of  land,  and  coDvcys 
with  special  warranty,  and  covenants  that  if  B.  shall  lose  the  hind-  by 
reason  of  a  better  title  being  in  some  other  person,  he  will  restore  the 
purchase  money  with  interest,  and  in  proportion  should  he  lose  any 
part  thereof.  Each  tract,  although  containing  the  same  number  of 
acres,  is  of  different  value.  B.  is  evicted  from  one  of  the  tracts  by  a 
better  title.  The  rule  to  be  observed  in  assessing  damages  in  this  case 
is,  that 

1.  The  whole  of  the  three  tracts  are  to  be  valued  in  gross  at  the  piicc 
paid  for  them  by  the  vendee ; 

2.  The  relative  value  of  the  tract  lost  to  the  value  of  the  whole,  is  then 
to  be  ascertained ;  and  the  amount  of  this  relative  value  with  interest 
thereon,  is  the  amount  of  compensation  to  which  the  vendee  is  entitled 
for  his  loss. 

This  was  an  action  of  covenant,  and  the  question  was, 
upon  what  principle  damages  should  be  assessed.  The 
case  was,  that  William  Shepperd,  on  the  first  day  of  Fe- 
bruai'y,  1802,  executed  to  William  Cocke  an  obligation  in 
the  following  words,  to- wit : 

"  Know  all  men  by  these  presents,  that  I  William  Shepperd,  of  Orange 
**  County,  North-Carolina,  am  held  and  firmly  bound  unto  William  Cocke 

in  the  just  and  fuU  sum  of  11333  6  8:   To  which  payment  well  and 

truly  to  be  made,  I  bind  myself,  my  heirs,  executors  and  administrators, 
"  firmly  by  these  presents. 

**  The  conditions  of  the  above  obligation  are  such,  that  whereas  the 
**  above  bound  William  Shepperd  hath  this  day  given  a  special  warranty 
*'  deed  for  three  six  hundred  and  forty  acre  tracts  of  land,  situate,  lying 
"  and  being  in  the  State  of  Tennessee,  in  Suginer  county,  on  the  waters 
*'  of  Hickman's  creek,  for  which  the  said  Wilham  Cocke  hath  this  day 
^*  paid  him  the  sum  of  six  hundred  and  sixty-six  pounds,  thirteen  sliillings 
*'  and  four  pence :  Now  if  it  shall  hereafter  appear  that  any  other  person 
*'  has  a  better  right  tlian  the  said  Cocke,  and  in  consequence  of  such  bet- 
**  ter  right,  he  shall  lose  the  land,  then  the  said  Shepperd  is'  to  pay  to 
"  said  Cocke  the  above  sum  of  /666  13  4/  with  lawful  interest  from  this 
''  day ;  and  in  proportion  should  he  lose  any  part  thereof:  Then  the 
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Dickens 

V. 


•*  above  obligation  is  to  be  void,  otherwise  to  remain  in  fnll  force  andvir-  Mat,  1819, 
"  tue.    Witness  my  hand  and  seal  this  1st  day  of  February,  1802. 

«WM.  SIIEPPERD,  (Seal.) 
«  Teste,  H.  SFIEPPERD."  Sheppewl. 

The  declaration  chargedy  that  another  person^  to  wit : 
James  Mulherrin,  had  on  the  Ist  day  of  February^  180!2^ 
a  better  right  than  either  William  Cocke  or  William 
Shepperd  to  one  of  the  six  hundi-ed  and  forty  acre  tracts ; 
and  that  in  consequence  of  such  better  right,  Wm.  Cocke 
had  lost  the  said  tract.  The  Defendant  pleaded  that  *^  he 
'^  had  not  broken  his  covenants,  and  that  the  conditio^is  had 
'*  been  performed." 

The  Jury  found  that  there  was  a  breach  of  the  covenants 
as  to  one  of  tho  tracts  of  land,  which  William  Cocke  had 
]ost  by  a  better  title  thereto  being  in  James  Mulhcrrin  on 
the  1st  February,  1802.  They  further  found  that  the  De- 
fendant, Shepperd,  had  performed  the  conditions  contained 
ii^his  obligation,  by  paying  to  the  Plain tiiT  tiic  sum  of 
4S7L  \0s»  as  and  for  the  price  of  the  land  so  lost. 

Upon  the  trial,  the  Plaintiff  proved  that  the  value  of  the 
tract  of  land  lost,  wai^,  on  the  1st  February,  1802,  one 
dollar  per  acre  ^  and  the  value  of  the  other  two  tracts 
mentioned  in  the  obligation  was,  on  that  day,  one,  thirty- 
seven  and  a  half  cents,  the  other,  twenty-five  cents  per 
acre.  That  at  the  time  of  bringing  this  suit,  the  value  of 
the  tract  lost  was  five  dollars  per  acre,  and  the  value  of 
one  of  the  other  tracts  was  one  dollar  twenty-five  cents, 
and  of  the  other,  fifty  cents  per  acre. 

Neither  Sheppenl  nor  Cocke  had  seen  the  lands  before 
the  1st  February,  1802,  and  both  were  ignorant  of  their 
quality.  Upon  these  facts,  the  Plaintiff's  counsel  moved 
the  Court  to  instruct  the  Jury  that  the  Piaintifi*  was  enti- 
tled to  recover  such  a  proportion  of  the  purchase  money, 
with  interest,  as  the  value  of  ttie  tract  lost  bore  to  the  va- 
lue oT  tlie  other  two  tracts,  at  tho  time  of  commencing  this 
suit.  The  Court  refused  to  give  such  instructions ;  and, 
thereupon^  it  was  prayed  that  the  Court  would  instruct 
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Mat,  1819.  the  Jury  that  the  Plaintiff  was  entitled  to  recover,  by  way 
jj.  .  of  damages,  such  a  pi-ojxirtion  of  the  purchase  money  as 

V.  the  value  of  the  tract  lost  bore  to  the  value  of  the  other 
Shepperd.  ^^,^  xx-^ds  on  the  1st  February,  1802.  This  was  also  re- 
fused ;  and  the  Court  instructed  the  Jury  that  the  Plain- 
tiff was  entitled  to  recover  so  much  of  the  purchase  money, 
with  interest,  as  tiie  quaniiiy  of  land  lost  bore  to  the  ftian- 
iiiy  in  the  other  two  tracts,  to  wit :  one  third  part ;  and 
it  appearing  that  Defendant  had  made  payment  to  the 
Plaintiff  of  this  amount,  the  Jury  found,  as  to  this  point, 
for  the  Defendant.  A  rule  for  a  new  trial  was  obtained 
by  the  Plaintiff;  which  being  discharge<l,  he  appealed  to 
the  Supreme  Court ;  and  the  Judges  here  were  divided  in 
opinion:  Hall  and  Henderson,  Judges,  being  of  opinion 
that  the  presiding  Judge  had  erred  in  instructing  the  Jury,, 
and  that  the  rule  for  a  new  trial  should  be  made  absolute. 
Taylor,  Chief-Justice,  contra. 

Hall,  Judge. — I  have  no  hesitation  in  saying,  that 
where  a  bargainee  is  evicted  of  part  of  the  land  which  he 
has  purchased,  he  is  entitled  to  recover  the  value  of  such 
land,  reference  being  had  to  its  value  at  the  time  of  the 
purchase.  Thus,  if  A.  purehase  a  tract  of  land  of  B.  fop 
one  hundred  dollars,  and  fifty  acres  of  the  tract  be  worth 
one  dollar  and  a  half  jier  acre,  and  the  other  fifty  acres  be 
worth  fifty  cents  per  acre,  and  A.  be  evicted  of  the  first 
fifty  acres,  he  shall  recover  one  dollar  and  a  half  per  acre; 
and  if  he  be  evicted  of  the  other  fifty  acres,  he  shall  reco- 
ver only  fifty  cents  |)er  acre,  if  the  value  of  the  whole  land 
purchased  was,  at  the  time  of  the  purchase,  one  hundred 
dollars.  At  first,  I  doubted  what  the  conti*act  between 
the  parties  in  tliis  case  really  was:  on  consideration,  how- 
ever, it  appears  to  be,  that  in  case  of  eviction,  by  a  better 
title,  of  the  whole  of  the  land  sold,  the  purchase  money, 
witli  the  interest,  should  be  returned ;  and  the  woi-ds 
"  and  so  in  proportion,  should  lie  lose  any  part  thereof,'* 
mean  value  as  well  as  quantity,  and,  thci'cfore,  tliat  the 
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Plaintiff  ifl  entitled  to  recover  the  \alue  of  the  land  lost  in  ^*»  ^^l^- 

relei'enre  to  the  money  given  for  the  i^hole:  that  i«,  if  the  uickew 

value  of  the  land  lost  he  leAS  than  the  average  value  of  the  «*• 

other  two  tracts,  the  Plaintiff  should  I'ecmer  less ;  if  more,  ^ 
he  should  recover  acroi*dingly.     I  think  the  rule  for  a  new 
trial  shotild  he  made  absolute. 

Hrvdersov,  Judge. — I  think  the  bond  is  a  mere  con- 
tracts  or  bond  of  indemnity^  and  that  all  that  ran  he 
claimed  under  it,  is  comf)onsation  for  the  value  of  the  land 
lost  by  a  better  title,  valuing  the  whole  land  at  the  price 
mentioned  in  the  bcmd,  and  the  part  hist  by  its  relative 
value  thereto.  As  to  the  words  **  and  in  proportion  should 
<<  he  lose  any  part  thereof/*  I  understand  them  to  mean 
only,  that  if  a  part  should  be  lost,  (a  whole  loss  being 
provided  for  before,)  the  part  lost  should  be  valued  in  re- 
lation to  the  value  fixed  on  the  whole.  A  contrary  con- 
struction might  lead  to  very  unjust  results.  For  the  part 
lost  might  be  entirely  barren ;  and  although  it  might  be 
half  of  the  quantity  of  land  sold,  the  real  injury  might  be 
inconsiderable ;  yet  one  half  of  the  purchase  money  must 
be  returned.  And  so  vice  versa^  the  valuable  part  of  the 
land  might  be  lost,  and  only  one  half  of  the  purchase  mo- 
ney be  restored.  This  would  be  giving  to  the  bond  a  con- 
struction very  different  from  that  of  an  indemnity.  Mor 
does  it  make  any  difference  that  neither  of  the  parties  had 
ever  seen  the  lands,  or  knew  where  the  title  Was  good  and 
wrhei*e  defective:  they  acted  on  their  knowledge,  oi-  th'ir 
supp(»sed  knowledge,  of  the  general  value  of  land  in  that 
country :  they  knew  that  some  tracts  were  better  than 
others,  ami  parts  of  those  tracts  better  than  other  parts. 
When  lands  are  bought  or  sold  by  the  acre,  it  rarely  hap- 
pens that  each  acre  is  of  the  same  value.  The  average 
value  of  each  acre  governs  the  parties,  and  in  this  way 
the  value  of  the  whole  tract  is  ascertained.  1  think  tlie 
Jury  wei'e  wrongly  iiistrurted,  and  tliat  the  rule  for  a  new 
trial  should  be  made  absolute. 
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Mat,  1819.  Tatlob,  Chief-Justice. — I  think  it  a  material  part  of 
Dickens  ^^'^^  csise^  that  neither  of  the  parties  knew  any  thing  about 
V-  the  quality  of  any  part  of  the  land.  It  lay  in  a  distant 
country,  and  the  value  of  any  one  tract,  rather  than  of  the 
others,  formed  no  inducement  to  the  purchase.  If  there 
had  been  a  general  warrantry  in  the  deed,  Cocke  could 
have  recovered  only  the  price  paid  in  proportion  to  the 
land  lost,  and  interest  upon  that  sum;  according  to  the 
rule,  that  if  upon  a  contract  for  the  purchase  of  land  the 
title  prove  bad,  and  the  vendor  is,  without  fraud,  incapa- 
ble of  making  a  good  one^  the  purchaser  is  not  entitled  to 
damages  for  the  fancied  goodness  of  the  bargain  he  sup- 
poses he  has  lost**  The  decision  of  this  Court,  too,  in 
the  case  of  Philips  v.  Smith,  limits  the  recovery  to  the 
price  fixed  on  by  the  paKies,  and  interest  on  that  sum- 
But  it  appears  to  me  tliat  this  case  is  still  strongei' 
against  the  Plaintiff,  than  if  an  action  had  been  brouglit 
on  a  warranty  in  a  deed ;  for  the  parties  here  have  not 
left  the  sum  to  be  recovered,  to  implication  or  the  effect  of 
any  general  rule  of  law,  but  have  incorporated  the  princi- 
ple, by  which  a  i*eimbursement  shall  be  adjusted,  into  the 
condition  of  the  bond.  *<  If  it  shall  appear  hereafter  that 
*^  any  other  person  should  have  a  better  right  to  tliese 
<<  lands  than  Cocke,  and  he  should  lose  them  in  conse- 
'^  quence  of  such  better  right,  then  Shepperd  is  to  pay 
**  back  the  purchase  money,  and  in  proportion  sliould  Cocke 
'<  lose  any  part  of  the  land.^*  The  number  of  acres  sold 
was  nineteen  hundred  and  twenty,  of  which,  one-tliird  has 
been  lost,  and  for  which  Cocke  is  entitled  to  a  reimburse- 
ment of  one-third  of  the  purchase  money,  with  interest. 
This  rule  is  calculated  to  work  both  ways,  and  apjiears  to 
me  most  equitably  adapted  to  the  circumstances  of  this 
case.  It  is  one  under  which  the  Plaintiff  would  certainly 
have  sought  shelter,  had  Mulherrin's  title  covered  the 
tract  which  the  Jury  have  valued  at  twenty-five  cents  iiev 
acre^  instead  of  that  which  they  have  valued  at  a  dollar* 

"^^  »  2  Black.  1078. 
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Tlie  price  actually  paid  for  the  land  was  at  the  rate  of  Mi^,  1819. 
sixty-nine  cents  and  four-nintlis  per  acre  ;  whereas  taking  pjckens 
the  average  value  of  the  several  tracts  wi»en  the  contract  v, 
was  made,  the  value  of  each  acre  would  be  but  fifty-four  ^^^^ 
cents  and  one-sixth  per  acre ;  and  either  this  latter  sum 
or  twenty-five  cents  per  acre,  must  have  been  the  amount 
of  the  Plaintiff's  recovery,  upon  his  own  principles,  in  the 
event  of  his  having  lost  the  poorest  tract.  If  in  the  sup- 
posed event,  it  would  have  been  unjust  to  allow  the  Plain- 
tiff less  than  he  paid,  which  I  think  it  would,  it  must  be 
equally  so,  to  make  the  Defendant  pay  more  than  he  re- 
ceived, in  the  event  which  actually  has  bapjjened. 
.  In  the  case  of  Nelson  v.  Mathews,*  the  general  rule  is 
laid  down,  that  if  several  tracts  of  land  be  sold  as  adjoin- 
ing each  other  for  a  grass  sum,  and  no  specification  be 
made  at  the  time  of  the  contract  of  the  quality  or  separate 
value  of  each  parcel,  and  thei^  be  a  deficiency  in  the  quan- 
tity of  each,  the  purchaser  will  be  entitled  td^compensation 
for  sucl),  deficiency,  according  to  the  average  value  of  the 
whole  tract,  and  not  of  the  several  tracts  Uiken  separately. 
In  giving  the  reasons  why  the  case  under  consideration 
should  be  governed  by  the  general  rule,  Judge  Roane  ob- 
serves, that  the  purchaser  does  not  state  that  the  lost  land 
formed  a  particular  inducement  with  him  to  make  the  pur- 
chase :  on  the  contrary,  he  had  never  viewed  the  land,  but 
relied  on  the  information  of  the  seller  as  to  quantity  and 
boundaries;  he  neither  asked  nor  received  any  informa- 
tion as  to  quality  and  description :  he  ^bmits,  thei*efore, 
in  case  of  a  deficiency,  to  stand  upon  the  general  ground, 
which  is  a  safe  one,  as  it  gives  the  average  value  of  an  ar- 
ticle purchased  in  gross.  Whereas,  when  an  enquiry  is 
made  into  the  relative  value,  a  very  ext('iisi\e  field  is  en- 
tered into,  where  much  is  left  to  opinion,  and  in  which 
there  are  no  certain  data  to  go  by. 

It  will  readily  be  admitted  that  many  cases  may  be  stat- 
ed, wherein  the  application  of  this  rule  would  be  altoge- 

m 

*  2  Hen.  and  Mumf.  164. 
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Hat,  1819.  titer  unjust;  as  where  a  purcriaser  is  evicted  fi*oiii  tlie  roost 
rrr*"^^     valuable  part  of  a  tract  of  land,  as  a  meadow  confiected 
V,         with  a  barren  field  ;   one  acfe  containing  expiMisive  im- 
^cppe    •  provements,  connected  with  a  tract  of  little  or  no  value ; 
or  the  only  woodland  belonging  to  a  plantation*  and  essen- 
tial to  its  8up|)ort.     When  the  purchaser  knew  the  land, 
or  it  was  described  to  hiin  at  the  time  of  the  sale,  it  maj 
reasonably  be  presumed,  tliat  the  valuable  part  of  the  tract 
formed  ao  inducement  with  him  to  make  the  purchase^ 
and  therefore  he  ought  to  be  comjiensated  for  the  ivlative 
value  of  the  land  lost.*     But  considering,  together,  the 
contract  in  this  case,  tlie  ignorance  of  the  parties  as  to  the 
value  of  the  land,  and  the  absence  of  all  unfair  dealing  in 
the  seller,,!  am  unwilling  to  di^^turb  the  verdict* 


*  5  Johns.  S7. 


«( 


8tTl?ItBM£   COURT  OF  NOBTH-CAROLIlTAt  55^ 

Mat,  1819. 

The  state  1 

V.  >  From  Wayne. 

Joseph  Martin  and  others.  J 

Indictment  for  a  riot  "  in  pulling  down,  breaking,  removing  and  destroy-' 
ing  the  dwelling  house  of  one  Lucy  ShowcU,  she  the  said  Lucy  be- 
ing in  the  peaceable  possession  thereof."     Upon  the  trial,  it  ap- 
peared in  evidence  that  Lucy  Sliowell  was  a  feme  covert,  but  her  hus- 
band did  not  live  with  her.     The  Defendants  being  convicted,  the 
Court  awarded  a  new  trial,  for 
In  an  indictment  for  a  riot  in  pulling  down  a  dwetling  houae,  as  well  as 
in  burglary,  for  breaking  and  entering  a  dwelling  hous^,  the  indictment 
must  set  forth  whose  house  it  is.     Here  it  was  the  dwelling  house  of 
the  husband,  and  should  have  been  so  charged.    If  a  person  inhabit  a 
dwelling  house,  as  the  wife,  guest,  servant,  or  part  of  the  fiimdy  of 
another,  it  is  in  law  the  occupation  of  such  other  person,  and  must  be 
so  laid  in  the  indictment. 

The  indictment  charged,  **  that  Joseph  MaHin,  Thomas 
**  Burden,  Joel  Newsom,  Isaac  Newsom,  together  with 
'*  divers  other  persons  to  the  Jurors  unknown,  being  riot- 
**  ers,  routci'S,  and  disturbers  of  the  peace  of  the  state,  on 
"  the  ninth  day  of  April,  in  tlieyearof  our  Lord  one  thou- 
'^  sand  eiglit  hundred  and  seventeen,  with  force  and  arms, 
"  that  is  to  say,  with  sticks,  staves,  and  other  offensive 
"  weapons,  at  tlie  county  of  Wayne  aforesaid,  unlawfully, 
"  riotously  and  routously,  did  a.ssemble  and  gather  toge* 
*^  thei'  to  disturb  tiie  peace  of  the  state ;  and  being  so  as- 
sembled and  gatjiered  together,  the  dwelling  house  of 
one  Lucy  Showcll,  slie  the  said  Lucy  being  in  the  peace- 
<*  able  possession  tliereof,  then  and  there  unlawfully,  riot- 
^^  ously  and  routously,  did  pull  down,  remove,  break  and 
"  destroy,  and  other  wrongs  to  the  said  Lucy  Showell 
"  then  and  thei*c  did,  to  her  great  damage^  and  against  the 
"  peace  and  dignity  of  the  State/' 

Upon  the  trial  it  appeared  in  evidence,  that  Lucy  Show- 
cll was  a  feme  covert ;  that  her  husband  had  gone  from  the 
State,  leaving  her  behind,  residing  in  the  house ;  that 
since  the  commission  of  the  acts  charged  in  the  indictment, 
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Mat,  1819.  he  had  returned  to  the  State,  but  had  not  since  resided 
with  his  Vilte.  The  presiding  Judge  charged  the  Jury, 
that  evidence  of  taking  down  the  roof  of  the  house  in  which 
Lucy  Stiowell  resided,  against  her  consent,  supported  the 
indictment,  and  that  the  Defendants  might  be  convicted* 
although  the  indictment  did  not  charge  tlie  house  to  be  the 
dwelling  house  of  the  husband.  The  Defendants  were 
convicted,  and  a  rule  for  a  new  trial  was  obtained,  upon 
the  ground  of  misdirection  by  the  Court.  The  rule  was 
discharged,  and  the  Defendants  appealed  to  this  Court 

Taylor,  Chief-Justice,  delivered  tite  opinion  of  the 
Court : 

The  offence  charged  in  the  indictment  is  not  a  general 
riot,  but  a  riot  w  hich  consisted  specifically  in  pulling  down« 
removing,  breaking,  and  destroying  a  dwelling  house.  So 
far  it  resembles  the  case  of  the  Queen  v.  Soley  and  others, 
S  Salk.  595  ;  which  was  an  information  for  a  riot  for  tak- 
ing from  the  hinges,  tlie  door  of  a  certain  house  called  the 
Gruildhall  of  the  town  of  Bewdly.  In  tliat  case,  the  judg- 
ment was  arrested,  because  it  did  not  ap|)ear  whose  house 
it  was  ;  and  calling  it  a  Guildhall  did  not  make  it  so*  In 
tlie  case  before  us,  the  house  is  laid  as  the  dwelling  house 
of  one  Lucy  Showell,  and  as  in  her  possession.  It  appears 
from  the  case,  that  Lucy  Showcll  was,  at  the  time  of  tiie 
riot,  the  wife  of  a  man  who  was  tlien  out  of  the  state,  but 
who  has  since  returned,  though  he  does  not  reside  witli  his 
wife.  Now  in  the  case  of  burglary,  it  is  a  well  settled 
rule,  that  if  a  person  inhabit  a  dwelling  house,  as  the  wife, 
gut*8t,  servant,  or  part  of  the  family  of  another,  it  Is  in 
law  the  occupation  of  such  other  person,  and  must  be  so 
laid  in  the  indictment.  And  this  rule  was  strongly  exem- 
plified in  Fane's  case,  Kelyng,  43,  where  it  was  holden, 
that  if  the  house  of  a  feme  covert,  who  lives  apart  from  her 
husband,  be  broken,  though  the  husband  had  expressly  re- 
fused to  have  any  thing  to  do  with  the  lease,  and  the  land- 
lord made  the  agreement  with  the  wife  alone,  yet  it  must 
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be  laic)  to  be  the  house  of  the  husband.  There  is  no  {ground  **^^»  1819 
whatever  on  which  to  infer  that  the  separate  pi-operty  of  skinner 
this  house  was  in  the  wife,  or  tliat  in  point  of  law  she  had 
the  exclusive  possession  of  it.  For  whatever  might  have 
been  alleged  in  favor  of  such  a  position,  had  the  husband 
left  the  state  under  circumstances  indicating  an  intention 
of  not  returning,  yet  in  fact  he  has  returned,  and  ttie  wife 
is  consequently  subject  to  the  disabilities  of  coverture.  As 
the  riot  laid  in  the  indictment  is  not  distinguishable  from 
a  burglary,  so  far  as  it  respects  the  description  of  the  pro- 
perty or  possession  of  the  house,  and  as,  according  to  the 
case  in  Salkeld,  the  proof  must  establish  the  allegation, 
there  must  be  a  new  triaU 


Samuel  Skinner,  executor  of  the  last"^ 

will  of  Evan  Skinner,  dec'd.         U    ^  Washingt 

John  Skinner.  J 


on. 


Construction  of  the  3d  section  of  the  act  of  1806,  relative  to  gifts  of  slaves. 

The  words  **  Every  person  claiming  title  to  any  slave  or  slaves,  by  virtue 
*'  of  any  parol  gift  heretofore  made,  shall  commence  and  prosecute  his 
^  or  her  suit  for  the  same,  within  three  years  from  the  passing  of  this 
*'  actt  otherwise  the  same  shall  be  forever  barred,"  mean  tliat  the  re- 
medy shall  be  barred,  and  not  the  right. 

Detinue  for  sundry  negro  slaves.  Pleas — ^non  detinct, 
and  statute  of  limitations.    Replication — act  of  1 806,  c.  — • 

In  the  year  1794,  Evan  Skinner,  the  testator,  made  a 
parol  gift  of  a  negro  girl  named  Bet  to  his  son,  the  Defend- 
ant. Bet  had  issue  after  tlie  year  1794,  Jim,  Agg,  March, 
Candis,  Wilcox,  John,  Clarissa  and  Frank  ;  and  she  and 
her  issue  remained  in  possession  of  the  testator  until  his 
death,  he  acknowledging  that  they  were  the  property  of 
the  Defendant.  The  negroes  came  to  the  possession  of 
the  Plaintiff^  who  was  appointed  executor  of  the  last  will  of 
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Mat,  1819.  Evaii  Skiiiner,  and  he  as  executor,  hired  to  the  Defendant 
g^7^^  the  negwes  Bet,  Jim,  John,  Clarissa  and  Frank.  Before 
the  term  of  hire  was  expirwl,  the  Defendant  got  intxi  his 
possession  tlie  other  negroes,  Agg,  March,  Candis  and 
Wilcox,  and  the  term  of  hii'e  having  expireil,  he  refused  to 
rettsrn  to  the  Plaintiff  any  of  the  negroes,  setting  up  a 
claim  to  tliera  under  the  parol  gift  made  in  1794.  The 
Plaintiff  brought  an  action  of  detinue  to  recover  the  ne- 
groes. The  Defendant  pleaded,  "  the  general  issue,  and 
"  statute  of  limitations.''  The  Plaintiff  replied,  **  tlie  act 
"  of  1806,  ch.         ." 

Upon  the  trial,  the  presiding  Judge  charged  the  Jur>', 
that  as  to  the  negroes  Bet,  Jim,  John,  Clarissa  and  Frank, 
the  Defendant  was  estojiped  to  deny  the  Plaintiff's  title, 
he  having  come  into  possession  of  them  by  hiring  them 
from  the  Plaintiff;  that  therefore  a  verdict  must  be  given 
for  the  Plaintiff,  as  to  them.  That,  as  to  the  otJier  ne- 
groes, the  gift  from  Evan  Skinner  to  the  Defendant  being 
valid,  the  Plaintiff  was  not  entitled  to  recover.  That  the 
act  of  1806  barred  the  action  and  not  the  title  ;  and,  as 
the  Defendant  had  obtained  tlie  peaceable  possession  of 
those  negroes,  and  witliout  any  contract  with  the  Plaintiff, 
his  possession  ought  not  to  be  disturbed  in  this  suit.  The 
Jury  gave  a  verdict  as  directed  by  the  Court,  and  the 
Plaintiff  having  obtained  a  rule  for  a  new  trial,  and  the 
rule  being  discharged,  the  Plaintiff  appealed  to  this  Court* 


.  Henderson*,  Judge.— I  have  laboured  in  vain  to  disco- 
ver a  substantia]  difference  in  the  wording  of  the  act  of 
1806,  respecting  the  limitation  of  time  within  which  ac- 
tions shall  be  brought  on  parol  gifts  of  slaves  thei*etoforc 
made,  and  our  common  act  of  limitation  of  actions  ;  and 
the  construction  uniformly  put  on  the  common  act  of  limi- 
tations, being  that  it  affects  the  remedy  only,  and  not  the 
right,  or  that  posse.ssion  aids  only  in  repelling  a  claim, 
and  not  in  shewing  a  right,  I  am  constrained  to  ]>ut  the 
same  construction  on  the  act  of  1806.     But  I  well  rcmcm- 
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ber,  when  on  the  Circuit  Bench  at  Person  Superior  Court,  Mat,  1819 
I  decided  that  the  act  of  IB06  barred  the  rij^ht,  and  not  tlie  gi^im^cj. 
remedy  only-  I  then  thought  the  construction  right ;  but 
on  a  full  examination,.  I  am  induced  to  think  I  was  wrong. 
I  think  tlie  construction  which  I  feel  constrained  to  put 
U]K>n  the  act,  fraught  with  evil  consequences  ;  but  I  cannot 
make  the  law.  These  evil  consequences,  in  all  those  cases 
where  an  action  of  replevin  will  lie,  may  be  avoided  by 
bringing  that  action.  In  it  the  Defendant  or  avowant  be- 
comes tlie  actor,  and  the  Plaintiff  may  plead  the  statute  of 
limitations  to  his  claim.  The  rule  for  a  new  trial  must  be 
discharged,  and  the  judgment  of  the  Superior  Court  af- 
firmed. 


Hall,  Judge. — It  is  not  easy  to  conceive  for  what  pur- 
pose the  third  section  of  the  act  of  1806,  ch.  ,  entitled 
**  An  act  declaring  what  gifts  of  slaves  shall  be  valid,  and 
**  for  the  prevention  of  frauds,"  was  inserted.  I  think  the 
act  of  limitations,  passed  in  in 5,  answers  the  same  pur- 
pose. The  act  was  made  in  reference  to  a  donee  out  of 
possession.  It  declares  "  that  any  person  claiming  title 
**  to  any  slave  by  virtue  of  any  parol  gift  heretofoj^e  made, 
'^  shall  commence  or  prosecute  his  suit  for  the  same  within 
**  three  years  from  the  passing  of  that  act,  otherwise  the 
**  same  shall  be  forever  bari-ed.**  If  the  question  be  asked, 
for  what  shall  he  prosecute  his  suit,  the  answer  is,  for  tlie 
slave  to  which  he  claims  title.  If  the  suit  be  not  prosecu- 
ted within  three  years,  what  is  to  be  barred  ?  The  an- 
swer is,  the  suit,  which  shall  be  brought  after  three  years. 

If  it  be  said  that  the  title  shall  be  barred,  it  must  also 
be  said  that  the  suit  was  brought  for  the  title  of  the  negro, 
and  not  for  the  negro.  This  construction  will  not  suit 
the  phraseology  of  the  act.  The  Legislatut*e  might  ha^  e 
intended  to  take  away  the  right  as  well  as  the  remedy ; 
but  if  they  have  not  so  expressed  themselves,  we  cannot 
do  it  for  them.  If  this  act  has  no  other  effect  than  the  act 
of  limitations^  passed  in  the  year  1715,  we  may  reasona- 
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Mat,  1819.  biy  suppose  that  the  framers  of  it  intended  something  dae; 
gj^ljj^  but  on  that  account  we  are  not  at  liberty  to  g^uess  at  tliat 
intention^  and  carry  it  into  effect,  because  it  is  our  duty 
to  judge  of  laws  that  are  made,  not  to  legislate.  If 
there  bad  been  no  act  of  limitations  before  the  one  in  ques- 
tion^  I  think  thei*e  could  be  no  difficulty  in  giving  a  con- 
struction to  it ;  and  I  think  the  same  construction  ought 
to  be  given  to  it,  notwithstanding  the  existence  of  that 
act  It  does  not  appear  to  me  that  there  are  any  words 
in  the  act  of  1806,  that  contemplate  a  case  like  the  one 
under  consideration.  We  surely  cannot  collect  from  the 
act,  that  a  longer/  possession  than  three  years  should  work 
an  indefeasible  title  in  the  possessor,  but  only  that  it 
should  bar  the  remedy  :  and  the  remark  may  go  for  as 
much  as  it  is  worth,  that  the  word  bar  is  technically  ap- 
plied to  actions  and  suits.  The  rule  for  a  new  trial  most 
be  discharged. 


Taylob,  Chief-Justice,  concurred. 
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v.  >  From  Bertie. 

Leggat  J 

In  determining  the  priority  of  grants,  issued  on  the  same  day,  the  num- 
ber marked  on  each  will  be  regarded  and  looked  to,  when  there  is  no 
other  circumstance.  The  number  is  no  part  of  the  g^rant ;  and  there- 
fore were  two  ii^nts  issued  on  the  same  day,  and  the  one  of  the  lowest 
number  called  for  the  lands  covered  by  the  other,  this  last  shall  be 
deemed  the  prior  grant. 

Boundary  is  a  question  of  fact,  or  at  least  of  law  and  fact  combined,  and 
to  be  decided  by  the  Jury  and  not  by  the  Court. 

It  is  the  province  of  the  particular  description  to  abridge  and  limit,  but 
not  to  enlarge  the  general  description. 

Where  the  thing  referred  to  has  no  particular  name^  and  there  are  super- 
added to  the  general  description,  specifications  or  localities,  all  these 
specifications  or  localities  must  concur  to  point  out  the  object,  other- 
wise it  does  not  appear  to  be  the  thing  intended. 

if  one  grant  to  S.  S.  one  thousand  acres  of  land  and  no  more^  ac€M>rdingto 
certiun  lines  which  include  two  thousand  acres,  the  two  thousand  acres 
pass,  because  the  buts  and  bounds  are  more  certain  than  the  quantity. 
Quantity  is  in  no  way  material,  except  where  the  boundaries  are  doubt- 
ful, and  there  it  is  a  new  circumstance. 

Colour  of  title,  and  possession  under  it — ^possession  of  lands  for  seven 
years  under  colour  of  title  bars  the  right  of  entiy,  although  the  posses- 
sor knew  at  the  time  he  obtained  his  colour  of  title  and  took  possession, 
that  the  lands  belonged  to  another  person.  Any  other  construction  of 
the  act  of  limitations  would  render  titles  insecure,  and  frustrate  the  in- 
tention of  the  act. 

The  lessors  of  the  Plaintiff  were  the  heirs  at  law  of  John 
Sw^ain,  to  whom  the  lands  in  question  had  been  granted  on 
the  18th  day  of  May  1789.  The  warrant  of  survey  was 
issued  in  1778,  and  the  survey  was  made  in  1784,  the  De- 
fendant Leggat  being  one  of  the  chain  carriers.  The  De- 
fendant claimed  title  to  the  lands  under  a  grant  issued  to 
him  on  the  same  day  on  which  the  grant  to  Swain  issued^ 
and  his  grant  was  of  a  lower  number  than  Swain's.  In 
the  following  Diagram,  the  letters  A,  B,  C,  D,  £»  repre- 
sent the  lines  of  Swain's  grant,  A.  being  the  beginning 
corner.  The  figui*e8  I,  2,  3,  4,  i-epresent  tlie  lines  of  Leg- 
gat's  grant,  figure  1,  being  the  beginning  corner. 
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TIic  giMnt  to  Swain  calls  for  "  three  hundreil  aci-es  of 
**  land  lying  in  Bertie  county,  on  the  low  grounds  of  Roan- 
"  oke  river,  beginning  at  a  Holly  on  the  river,  Dugan*scor- 
'*  ner,  running  thence  with  his  line  nortii  80  poles  to  liis 
^*  other  corner,  thence  nortli  25°  east  360poles  to  a  cypress, 
**  thence  north  80°  east  1 00  poles  to  a  Gum,  thence  soutli 
"  20°  west  450  poles  to  the  river  at  a  Sycamoie,  thence 
"  up  the  river  to  the  first  station/'  The  Sycamore  called 
for  in  the  last  line  is  at  figure  1,  and  the  line  being  nm 
from  the  corner  at  D.  to  figure  1,  will  leave  out  of  the 
grant  a  small  slip  of  land  in  the  bend  of  the  river. 

The  grant  to  Leggat  calls  for  "  one  hundred  acres  of 
"  land  lying  in  Bertie  county,  in  the  low  grounds  of  Roan- 
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"  oke  river,  between  John  Swain's  and  Roanoke  river ;  Mat,  1819. 

f*  beginning  at  a  Sycamore  tree,  John  Swain's  corner  on 

**  the  river,  thence  north  25^  west  254  poles  to  a  Gum, 

"  thence  north  33°  east  64  poles  to  a  Gum,  thence  south 

**  25°  east  254  poles  to  a  Chesniit  Oak  on  the  river,  thence 

^*  up  the  river  to  the  first  station/'     The  Chesnut  Oak  is 

at  fij^ure  4. 

The  Defendant  had  been  in  possession  of  the  part  of  the 
land  covered  by  both  grants  for  eighteen  years. 

The  Defendant  contended  that  the  lines  of  Swain's  grant 
ouglit  to  be  run  agreeably  to  the  directions  of  the  act  of 
1777,  so  as  to  give  him  a  water  front  of  but  one-fourth  of 
the  extent  back  :  that  if  so  run,  the  lines  of  the  two  grants 
would  not  interfere.  He  further  contended,  tliat  as  his 
grant  issued  on  the  same  day  with  Swain's,  and  was  first 
numbered,  it  was  the  elder  grant  and  first  to  be  located. 
And  lastly,  that  his  grant  was  a  colour  of  title,  and  that 
he  having  had  seven  years  adverse  possession  of  the  land, 
tlie  right  of  entry  in  the  lessors  of  the  Plaintiff  was  barred. 

The  Court  instructed  the  Jury  that,  as  the  Defendant 
had  failed  to  prove  any  lines  actually  run  at  the  time  of 
the  original  survey,  different  from  those  called  for  in  the 
grant  to  Swaine,  those  claiming  under  that  grant  were  en- 
titled to  run  according  to  the  courses  and  distances  called 
for  in  it,  and  that  would  leave  the  land  in  dispute  within 
the  bounds  of  Swain's  grant.  That  the  number  of  the 
grant,  marked  on  it  by  the  Secretary  of  State,  was  not  a 
pai*t  of  the  grant ;  that  in  the  nature  of  things  an  elder 
grant  could  not  call  for  a  younger,  and  here  the  grant  to 
Leggat  recognised  Swain's  grant. 

The  Court  further  instructed  the  Jury,  that  if  they  be- 
lieved that  Leggat,  at  the  time  he  obtained  his  grant,  knew 
that  it  covered  lands  already  covered  by  the  grant  to 
Swain,  his  grant  was  not  such  colour  of  title  as,  with  seven 
years  possession  under  it,  would  toll  the  right  of  entry  of 
the  lessors  of  the  Plaintiif:  that  no  paper  writing  which 
was  founded  in  fraud,  could  operate  as  colour  of  title  in  fa- 
Www 
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jj^^dick     ^^^  ^  grant  for  a  piece  of  land  which  he  knew  bad  been 
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granted  to  another,  it  was  a  fraud  both  upon  the  state  and 
the  individual  whose  land  was  so  re-granted.  And  the 
Court  left  it  to  the  Jury  to  say,  whether  the  circumstance 
tliat  Leggat  was  a  chain  carrier  when  Swain's  land 
was  surveyed,  satisfied  them  that  he  knew  when  he  obtain- 
ed his  grant,  that  it  covered  lands  surveyed  for  Swain  : 
tliat  he  got  a  grant  for  land  lying  between  Swain's  and 
Roanoke  river,  and  if  he  was  a  chain  carrier  for  Swain, 
must  he  not  have  known  that  there  were  only  a  very  few 
acres  lying  thei*e  ?  And  must  he  not  also  have  known  that 
running  from  the  sycamore  the  course  he  called  for,  would 
take  him  directly  into  Swain's  lands  ? 

The  Jury  found  the  Defendant  guilty ;  upon  which  a 
rule  for  a  new  trial  was  obtained,  and  it  being  discharged 
tlie  Defendant  appealed  to  this  Court. 

Hendersoiy,  Judge,  delivered  the  opinion  of  the  Court : 

The  first  question  presented  for  the  consideration  of  the 
Court,  is  the  priority  of  the  respective  grants  of  the  par- 
ties. Leggat's  has  the  lowest  number,  but  it  calls  for 
Swain's  lands :  the  number  must  therefore  yield  to  this 
call,  and  Swain's  must  be  considered  as  first  made.  The 
number  was  then  no  part  of  the  grant ;  it  was  only  a  mark 
put  upon  it  by  the  Secretary  for  convenience,  not  when  he 
countersigned,  but  when  he  revised  it. 

The  next  question,  to-wit,  the  boundaries  of  Leggat's 
grant,  is  rather  one  of  fact  than  of  law,  and  dependant  on 
a  variety  of  circumstances,  proper  only  for  the  considera- 
tion of  a  Jury.  We  will,  however,  examine  those  facts  as 
sent  here,  more  for  the  purpose  of  shewing  that  it  is  a  ques- 
tion of  fact,  than  of  elucidating  the  points  arising  on  the 
record  for  our  decision. 

Swain's  patent,  under  which  the  lessors  of  the  Plaintiff 
claim,  when  laid  down  according  to  its  calls,  leaves  but  a 
narrow  slip  of  land,  not  more  perhaps  than  ten  steps  wide. 
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between  it  and  the  river,  and  perhaps  not  more  than  fifty  m*t»  ^^l^*. 
long :  and  tiie  lands  granted  to  Lcggat  ai-c  described  in    Reddick 
his  grant  as  lying  between  Swain's  and  tlie  river,  **  begin-         v. 
^*  ing  at  a  sycamore,  John  Swain*s  corner  on  the  river,      '*^^^  * 
"  thence  north  25"*  west  254  poles  to  agun>,  thence  north  SS"" 
**  east  64  poles  to  a  gum,  thence  south  25°  east  254  poles  to 
**  a  chcsnut  oak  on  the  rivcr^  thence  up  the  river  to  the 
**  fii*st  station  ;"  which  when  laid  down  according  to  its 
calls,  runs  across  Swain's  lands  diagonally^  and  termi- 
nates many  poles  beyond  Swain's  back  line,  including  of 
lands  lying  between  Swain's  lands  and  the  river^  not  more 
than  one-third  or  one-fourth  of  an  acre.     It  is  contended, 
on  the  part  of  the  Plaintiff,  that  as  Leggat's  lands  arc  de- 
scribed as  lying  between  Swain's  and  the  river,  every  other 
description  of  its  locality  must  be  controlled  by  and  give 
way  to  that,  to-wit,  distance,  coui-se-s  marked  lines,  cor- 
ners, and  quantity;  and  in  support  of  this,,  it  is  said,  that 
it  is  the  province  of  the  particular  description  to  abridge 
and  limit,  but  not  to  enlarge  the  geiieral  description  ; 
and  Lord  Bacon's  13th  maxim,  2  Coke  Hep.  3S  Dodding- 
ton's  case,  Cro.  Jac.  22,  and  8  East.  91,  are  I'clied  on  to 
support  it*    From  tliese  authorities,   which  are  notliing 
but  rules  or  maxims  founded  in  coaimon  sense,  it  appears, 
that  wiiere  the  thing  referred  to,  has  no  particular  name. 
and  there  are  superadded  to  the  general  description,  spcci- 
jRcations  or  localities,  all  these  specificntions  or  localities 
must  concur  to  point  out  the  object,  otherwise  it  does  not 
appear  to  be  the  thing  intended.     As  if  I  grant  all  my 
lands  in  Dale,  which  I  purchased  of  I.  S^  and  which  arc  in     ^ 
the  tenure  of  I.  N  ;  all  these  specifications  nuist  concur, 
otherwise  there  is  nothing  described.      But  if  I   gnmt 
White  Acre,  which  I  purchased  of  I.  S,  and  which  de- 
scended to  me  from  my  father.   White  Acre  will  pass,  al- 
though I  purchased  it  of  1.  N,  and  n*»t  from  I.  S  ;  and  al-  ' 
though  it  descended  to  mc  from  my  n)othcr  and  not  from 
my  father :  it  is  sufficiently  identified  by  its  nanir,  and 
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Reddick    ^^'"*     They  are  tlicrefore  i-ejected  or  disi-egarded. 
•o.  This  may  be  further  illustrated  thus  ;  I  grant  to  J.  S. 

^^  '  one  thousand  acres  of  land  and  no  more,  bounded  as  fol- 
lows,  &c*  and  two  thousand  acres  are  included  in  the  lines. 
The  two  thousand  acres  pass,  as  the  buts  and  bounds  are 
more  certain  than  quantity,  which  depends  on  admeasure- 
ment and  calculation  ;  and  the  quantity  is  in  no  way  mate- 
rial, except  in  lands  wliere  the  boundaries  are  doubt- 
ful,  and  there  it  may  be  thrown  into  the  one  scale  or  the 
otiicr  as  a  circumstance. 

On  the  other  hand,  it  was  contended  that  whatever  may 
be  the  effect  of  Leggat^s  grant  to  pass  the  title  of  the  lands  ^ 
it  actually  runs  across  Swain's  patent  in  the  manner  be- 
fore described.  To  prove  tliis,  i^Iiance  is  placed  on  the 
course  and  distance,  the  immense  disparity  between  the 
quantity  called  for  and  that  lying  between  Swain's  and 
the  river;  that  by  stopping  at  Swain's  front  on  the. river 
line,  and  running  Leggat's  next  course  and  distance,  his 
lands  are  thrown  one-half  or  more  into  tlie  river,  and  the 
residue  on  the  opposite  side.  Now  a  greater  part  of  the 
above  are  questions  of  fact,  and  which  the  Court  cannot 
decide  on.  It  was  the  province  of  the  Jury  to  do  so;  and 
if  some  be  rules  of  law  and  some  of  fact,  the  decision  be- 
longs to  the  Jury  under  tlie  superintendence  of  the  Court 
as  regards  the  law,  and  the  competency  and  relevancy  of 
the  evidence.  In  fact,  boundary  is  a  question  of  facts 
at  least  of  fact  and  law  combined,  and  for  the  decision  of 
the  Jury  and  not  of  the  Court. 

But  if  the  Jury  were  of  opinion  that  Leggat's  grant  co- 
vered the  lands  in  dispute,  the  next  question  is,  does  the 
possession  of  eighteen  years  under  it,  give  a  right,  Leggat 
knowing  at  the  time  he  entered  that  Swain's  patent  cover- 
ed the  land  ?  I  assume  it  as  a  fact,  that  Leggat  had  no- 
tice of  the  bounds  of  Swain's  patent,  because  from  his  being 
a  chain  carrier,  although  it  be  a  slight  circumstance^  the 
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Jury  might  infer  that  he  liad  such  notice^  and  the  Court  ^^^^  ^^f- 
very  properly  left  that  circumstance  to  them. 

Leggat  is  very  clearly  within  the  words  of  the  statute  of 
limitations^  even  with  the  addition  that  there  must  be  co- 
lour of  titlPt  if  the  Jury  believed  his  grant  covers  the  land. 
He  has  had  a  possession  for  more  than  seven  years^  under 
a  grant  purporting  to  convey  the  lands  to  him,  and  which 
Avould  have  been  operative  but  that  the  grantor  had  before 
parted  with  his  interest.  Whether  he  knew  or  not  of  any 
other  title^  the  Legislature  which  passed  the  act  of  17 15, 
did  not  vseem  to  consider  material.  The  words  are  gcne- 
raiy  not  in  favour  of  tliose  possessors  who  did  not  know  of 
any  other  title.  I  would  say  that  the  law,  as  so  con- 
struedy  is  politic  and  wise.  On  the  one  hand,  it  may  be 
saidy  that  nomalajide  possessor  should  acquire  a  right,  no 
matter  how  long  his  possession  may  have  continued.  Yet 
as  parol  evidence  must  be  gone  into  for  the  purpose  of 
proving  the  maia  JideSf  and  it  being  a  tiling  dependant  on 
a  knowledge  in  the  possessor,  a  thing  which  may  be  drawn 
upon  him  by  perjury  without  a  possibility  of  contradiction, 
the  object  of  passing  the  act  would  be  frustrated,  it  would 
tend  to  render  titles  insecure.  To  discourage  new  settle* 
ments  and  improvements,  particularly  of  a  lasting  kind, 
in  which  all  countries  are  much  interested,  and  more  espe- 
cially a  new  one,  as  ours  was  then  and  even  now,  would 
m  a  great  degree  repeal  the  act ;  and  if  it  did  not,  it  would 
damp  the  spirit  of  enterprise  and  improvement,  which  it 
was  the  intention  of  the  Legislature  to  cherish  and  pro- 
tect. But  for  us,  as  mere  expounders  of  the  law,  it  is  suf- 
ficient to  say,  that  theh)  is  no  such  exception  in  the  words 
of  the  act ;  nor  is  there  in  the  act  any  thing  whirii  autho- 
rises us  to  say  that  the  Legislature  meant  otiierwise  than 
as  they  have  plainly  expressed  themselves  on  the  subject 
now  under  consideration.  Believing,  therefore,  that  the 
Jury  were  misdirected  on  this  pointy  the  rule  for  a  new- 
trial  must  be  made  absolute. 
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Den  on  demise  of  John  Thompson  1 

T.  >Froni  Cumberland. 

Philemon  Hodges,  J 

In  ejectment  for  lands  purchased  at  a  SheriflT's  sale  under  execution,  the 
PlaintifT  need  shew  as  against  the  Defendant  in  esLecution  only,  1st.  a 
judgment ;  2d.  an  execution,  ^ving  to  the  Sheriff  authority  to  sell ; 
and  3d.  the  Sheriff's  deed. 

If,  therefore,  in  the  Sheriff's  deed,  there  be  a  mistake  in  reciting  the 
judgment,  or  the  execution,  or  the  return  indorsed  on  the  execution, 
it  is  immaterial,  if  it  appear  that  there  was  a  judgment,  and  an  execu- 
tion issued  thereon,  giving  to  the  Sheriff  authority  to  sell. 

The  lessor  of  the  PlainUfi*  claimed  the  land  in  question 
under  a  deed  made  to  him  by  the  Sheriff  of  Cumberland 
county.     He  gave  in  evidence  a  judgment  obtained  at  De- 
cember term,   1809,  of  Cumberland  County  Court,  by 
Dew  and  Barnes  against  the  Defendant,  and  an  execution 
tested  of  March  term,  1810,  on  which  was  indoraed  the 
following  return,  viz.  ^*  Levied  on  640  acres  of  land,  the 
*^  upper  side  of  Little  River,  the  land  where  P.  Hodges 
^*  lives,  about  2000  aci-es,  and  not  sold,  by  direction  of  the 
**  Plaintiffs.*'    He  then  gave  in  evidence  a  writ  of  vendi- 
tioni exponas^  issued  in  the  same  case,  commanding  the 
Sheriff  to  sell  the  lands  levied  on.    This  writ  was  tested 
of  June  Term,  1810,  and  the  Sheriff  had  retume|l  on  it, 
that  after  advertising  the  lands,  he  had  sold  tliem  at  the 
court-house  on  the  Jirst  day  of  September^  when  James  At- 
kins became  the  purchaser.    The  Sheriff^s  deed  was  dated 
the  dO^A  day  of  Aprils  1810,  and  was  made  to  James  At- 
kins and  John  Thames.      It  recited  a  judgment  in  favor 
of  Dew  and  Barnes,  against  Philemon  Hodges  and  his  seen- 
rities,  and  an  execution  issued  in  pursuance  of  said  judg- 
ment, authorising  said  sale.    It  then  recited  that  James 
Atkins  and  John  Thames  became  the  purchasers  at  the 
sale  made  by  the  Sheriff,  at  a  price  different  from  that  set 
forth  in  the  Sheriff's  return  on  the  writ  of  venditioni  ex- 
ponas. 
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recover,  because  he  had  not  produced  in  evidence  the  judg-  ^^^"^ 
ment  and  execution  i-ecited  in  the  SherifT's  deed,  but  had         v, 
produced  a  judgment  and  execution   against  Philemon  ^^^' 

Hodges  only  ;  and  because  the  Sheriff's  deed  was  dated  on 
the  30th  April,  1810,  whereas  it  appeared  by  the  Sheriff's 
return,  that  the  lands  were  not  sold  till  the  first  day  of 
September  following ;  and  lastly,  because  the  return  on 
the  writ  of  venditioni  exponas  shewed  that  James  Atkins 
became  the  purchaser  at  the  sale,  and  not  lie  and  John 
TluimeSf  and  that  the  price  at  which  Atkins  purchased  was 
different  from  that  which  the  deed  recited  was  paid  by  him 
and  Thames.  The  Plaintiff  submitted  to  a  non  suit,  de- 
claring that  he  was  ready  to  prove  that  the  land  described 
in  the  declaration  was  included  in  the  levy,  sale,  and  She- 
riff's deed,  and  had  been  conveyed  by  Atkins  and  Thames 
to  his  lessor.  A  rule  for  a  new  trial  was  obtained ;  which 
being  discharged,  the  Plaintiff  appealed  :  And, 

Bt  the  Court. — ^This  case  comes  within  the  princi- 
ples which  govern  the  case  of  Den  on  demise  of  Benjamin 
Smith  against  Hanson  Kelly,  decided  at  this  term.  The 
nonsuit  must  be  set  aside  and  a  new  trial  granted. 
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John  Gibbons  and  wife  and  others, 

V.  ^  From  Mecklenburg. 

Andi*ew  Dunn  and  others< 


others, "] 
s>        J 


Testator  bequeaths  a  slave  named  NeH  <<  to  his  wife  during  her  natural 
**  life  or  widowhood,"  and  in  a  subsequent  clause  of  his  will,  he  aaya, 
**  I  desire  that  the  neg^  woman  Nell  shall  become  the  property  of  my 
«  daughters,  A.  and  B.  at  their  mother's  deatli,  or  at  the  time  that  my 
"  son  Thomas  arrives  to  sixteen  years  of  age.  If  the  widowhood  of  my 
**  wife  should  terminate  before  her  natuRil  life,  Nell  shall  remain  in 
•*  this  place  for  the  support  of  my  children." 

Hie  daughters  are  not  entitled  to  Nell,  until  both  events  happen,  to  wit» 
the  death  of  the  widow,  and  the  arrival  of  Thomas  to  the  age  of  six- 
teen: and  the  Court  will  construe  the  word  or  conjunctively,  to  effec- 
tuate the  testator's  intention. 

The  question  in  this  case  arose  out  of  the  will  of  Tho- 
mas Dunn,  deceased.  In  the  first  clause  of  bis  will,  he 
bequeathed  **  a  negro  woman  named  Neil  and  her  child 
**  £sther9  to  his  wife,  during  lier  natural  life  or  widow- 
<<  hood  ;"  and  in  a  subsequent  clause,  he  bequeathed  as 
follows :  *^  I  desire  that  tlie  negix>  woman  Nell '  before 
**  mentioned,  shall  become  the  property  of  Jane  Gibbons 
"  and  Betsey  Spratt,  at  their  mother's  (tlie  testator's 
"  wife's)  death,  or  at  the  time  that  my  son  Thomas  ar- 
"  rives  to  sixteen  years  of  age  ;  and  lier  increase,  if  any, 
*^  before  that  time,  to  be  equally  divided  among  the  rest 
'<  of  my  childt*en.  And  be  it  undei*stood  tliat  it  is  my  will, 
^*  that  if  the  widowhood  of  my  wife  should  terminate  be- 
**  fore  her  natural  life,  the  above  named  negro  Nell  shall 
'^  remain  in  this  place  for  the  support  of  my  diildren  who 
**  may  live  here."  The  son  Thomas  having  arrived  at 
he  age  of  sixteen  years,  Jane  Gibbons  and  Betsey  Spratt, 
with  their  husbands,  claimed  Nell  and  her  children  bom 
after  Thomas's  arrival  to  the  age  of  sixteen  years ;  and 
filed  a  ])etition  against  the  executors  of  the  testator,  pray- 
ing that  they  might  be  decreed  to  deliver  the  negroes  to 
them.    The  executors  filed  their  answer,  and  theran  in- 
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Stated  that  the  true  intent  and  meaning  of  the  testator,  as  ^^^^  l^^^- 
to  the  negro  woman  Nell,  was,  that  she  should  not  go  over  olbb^ 
to  the  petitioners  until  hoth  of  the  events  named  in  the  will, 
to  wit,  the  death  of  the  widow  and  the  arrival  of  Thomas 
to  the  age  of  sixteen  years,  should  happen  ;  and  that  the 
widow  was  still  alive*  The  Court  was  of  this  opinion, 
and  dismissed  the  petition.  The  petitionee  appealed  to 
this  Court. 


Haij.,  Judge. — In  the  first  clause  of  the  will,  relative  to. 
the  negro  Nell,  the  testator  gives  her  to  Mary  his  widow, 
during  her  widowhood  or  natural  life ;  in  the  next  clause 
wherein  he  speaks  of  her,  he  does  not  say  expressly,  how 
long  she  shall  remain  where  he  lived,  but  no  doubt  he 
meant  until  Thomas  should  attain  the  age  of  sixteen  years. 
If,  however,  the  mother's  widowhood  had  not  expired  when 
Thomas  arrived  to  the  age  of  16  yeai*s,  slie  stood  in  as  much 
need  of  NelFs  services  for  support  as  before.   In  such  event, 
the  testator  made  no  provision  for  the  6up])ort  of  his  chil- 
dren out  of  her  services,  because  he  no  doubt  expected  that 
the  mother,  who  was  to  have  a  maintenance  out  of  the  pro- 
duce of  the  plantation  where  he  lived,  and  the  children 
would  live  together.     It  seems  to  me,  that  considering  the 
first  clause  where  the  negro  Nell  is  given  to  the  widow 
during  her  natural  life  or  widowhood,  with  the  latter 
clause,  the  true  construction  is,  that  she  should  belong  to 
his  widow  during  her  life  or  widowhood,  but  that  after  her 
death,  or  after  the  termination  of  her  widowhood,  provided 
Jiis  son  Thomas  should  have  attained  the  age  of  sixteen 
years,  she  should  become  the  property  of  his  daughters, 
Jane  Gibbons  and  Betsey  Spratt.     The  petition  must  be 
dismissed  with  costs. 


Tayior,  Chief-Justice. — ^From  a  consideration  of  all 
the  parts  of  this  will,  it  appears  satisfactoiily  to  my  mind^ 
that  the  testator  did  not  intend  that  Nell  should  become 
the  property  of  his  married  daughters,  until  after  the  hap- 
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Gibbons  *''''*^'^'  ®^  ^"^  -^"^  Thomas  to  the  age  of  sixteen  years.  His 
wife  was  to  be  supported  out  of  the  plantation,  as  long  as 
she  lived  or  remained  a  widow,  and  Nell  was  to  assist  in 
pi*ocnring  that  support.  If  his  wife  married  again,  Nell 
was  still  to  continue  on  the  plantation,  to  work  for  the 
children  who  should  live  tliere  ;  and  this  would  be  neces- 
sary, at  least  until  Thomas  arrived  at  sixteen,  when  the 
testator  calculated  lie  might  be  better  able  to  take  care  of 
himself.  He  could  not  intend,  that  liis  wife,  remaining 
single,  should  be  dej)rived  of  such  assistance  as  Nell  might 
afford  her,  as  soon  as  Tliomas  reached  sixteen  $  nor  tliat 
Thomas  and  the  otiiers  liiing  on  the  plantation,  should 
lose  the  services  of  Nell  in  the  event  of  the  death  of  their 
mother  before  that  period.  Slie  might  have  died  immedi- 
ately after  the  death  of  the  testator,  when  Thomas  was  of 
very  tender  years.  The  different  parts  of  the  will  ai*e  to 
be  reconciled,  and  the  manifest  intent  of  the  testator  effec- 
tuated, by  reading  the  word  "  oi*'*  conjunctively,  as  if 
**  atirf"  had  been  written,  which  it  is  allowable  to  do,  ac- 
cording to  the  cases  collected  in  2  New.  Rep.  38.  I  am 
of  opinion  the  petition  should  be  dismissed. 

Henderson^  Judgt?,  concurred. 


SVPttEME   COUKT   OF  NOUTH-CAHDXINA.  551 


V' 


Den  on  demise  of  James  Orbison  1  ^^^»  1819* 

V.  y  Fi-om  Ii'edelL 

George  Morrison. 


Questions  of  boundary,  like  all  other  questions  of  fact,  depend  oa  their 
own  particular  circumstances,  where  ever}'  shade  of  evidence,  and 
cvei7*  the  most  minute  circumstance  produces  its  effect.  The  artifi- 
cial niles  respecting^  boundary  are  intended  only  as  ^ides  in  'the  ap- 
plication  of  circumstances,  and  not  as  fixed  laws,  to  be  applied  indis* 
t:riminately  to  all  cases.  The  injustice  complained  of  in  our  boundary 
decisions,  has  been  produced  by  considering  these  artificial  rules,  not 
as  mere  guides,  but  as  fixed  laws,  and  applying  them  indiscriminately 
to  all  cases,  whether  they  fit  them  or  not. 

It  is  the  province  of  the  Court  to  expound  to  the  Jury  the  law  connected 
with  the  facts  under  discussion,  but  not  to  express  an  opinion  on  the 
facts.  If,  therefore,  tiie  Court  express  an  opinion  on  the  facts,  a  new^ 
trial  will  be  awarded. 

The  p;i'ant,  under  wliich  tlic  lessor  of  the  Plaintiff  claimed 
the  lands,  was  issued  in  1779,  and  described  them  as  ad* 
joining  the  lands  of  Nesbit,  King  and  M'Korkle.  The 
beginning  corner  was  a  post  oak  on  Nesbit's  line;  thence 
along  his  line  198  poles  to  his  corner^  a  pine;  thence 
soutii  2r>n  poles  to  a  ])ost  oak :  thence  east  to  a  white  oak; 
thcnrc  north,  &c.  A  south  course  from  the  pine  corner 
runs  direcCly  across  Nesbit's  tract  of  land,  a  distance  of 
180  poles,  and  extends  thence  80  poles  to  King  and 
M'Korkle's  line. 

Nesbit's  line  from  the  pine  corner  runs  south  30**  east 
190  poles  to  a  hickory ;  and  if  this  course  be  continued  to 
King  and  M'Korkle*s  line,  it  will  pass  to  the  east  of  the 
field  of  which  the  Defendant  has  possession.  The  Defen- 
dant contended  that  the  lessor  of  the  Plaintiff  was  bound 
to  pursue  this  qoui-se,  and  that  the  law  would  not  permit 
him  to  run  across  Nesbit's  land,  and  extend  his  line  be- 
yond it,  nor  to  turn  fi-om  Nesbit's  corner  hickory,  west 
along  Nesbit's  line,  to  a  point  where  a  line  drawn  from 
Nesbit's  corner  pine  would  cross  it,  and  thence  south  to 
King  and  xM'Korkle's  line:  and  if  the  law  be  in  his  favor 
on  this  point,  he  was  not  guilty  of  the  trespass  and  eject- 
ment charged  in  the  declaration.  The  Court  adjudged 
this  point  against  the  Defendant. 
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Orbiaon 

V. 

Morrison. 


Mat,  1819.  The  Defendant  then  alleged  that  he  bad  been  seven 
years  and  more  in  the  actual  possession  of  the  landSf 
claiming  them  adversely  and  under  color  of  title;  and  he 
offered  in  evidence  two  grants  from  the  State,  one  bearing 
date  in  1801,  which  covered  part  of  the  lands  claimed  by 
the  lessor  of  the  Plaintiff,  and  another  bearing  date  in 
1809,  for  other  parts  of  said  lands  adjoining  those  covered 
by  tlic  grant  of  1801*  The  following  diagram  shews  the 
boundaries  called  for  in  all  the  grants  mentioned  in  the 
case,  and  also  sliews  Nesbit's  lines  and  Ring  and  M'Kor- 
klcVline: 


'^lio^eoa^ 


'dsnoq  SfUOtuioH 


•^^  ©lIHAk  ^ 
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A.  B.  C.  D.  are  the  boundaries  of  Nesbit's  tract.  Hat,  1819. 

G.  F.  is  King  and  M'Korkle's  line.  ^-^v— ^ 

A.  B.  E.  F.  P.  S.  T.  V.  are  the  boundaries  called  for  in  the  grant  to     Orbison 

^^^°n-  Moirison. 

D.  C.  H.  G.  F.  £.  are  the  boundaries  called  for  in  the  grant  to  M'Koys 

iesued  in  1801. 

B.  C.  H.  F.  N.  are  the  boundaries  called  for  in  the  grant  to  M'Koy,  is* 
sued  in  1809. 

B.  I.  is  the  line  which  runs  across  Nesbit's  tract  of  land. 

When  the  surveys  were  made  for  the  grants  which  De- 
fendant  offered  as  colour  of  title^  no  lines  nor  courses  were 
marked  ;  each  grant  called  either  for  the  corners  and  lines 
of  old  surveys,  or  for  course  and  distance  to  stakes.  These 
grants  were  not  registered  until  after  the  expiration  of 
seven  years  and  more  from  tiie  time  Defendant  took  pos- 
session,  nor  until  within  a  year  or  two  before  the  trial  of 
this  suit ;  nor  was  it  known  until  about  the  time  said 
grants  were  registered,  that  they  were  in  existence. 

The  Defendant,  about  ten  years  ago,  erected  a  house 
near  to  the  south  line  of  the  two  tracts  covered  by  the  said 
grants,  the  same  being  also  the  line  of  King  and  M'Kor- 
kle.  The  Defendant  took  possession  of  the  house,  and  has 
lived  in  it  ever  since,  as  tenant  to  M'Koy,  the  grantee. 
He  cleared  a  field  containing  about  fourteen  acres,  part  on 
the  tract  covered  by  the  grant  of  1809,  and  part  on  that 
covered  by  the  grant  of  1801. 

Five  years  before  the  institution  of  this  suit,  the  lessor 
of  the  Plaintiff,  who  had  been  living  on  the  northern  part 
of  the  tract  covered  by  his  grant,  for  twenty  years  and 
more,  employed  a  processioner,  and  with  the  processioner, 
entered  upon  the  lands  in  dispute,  claiming  them  as  his 
own,  and  had  the  boundaries  of  his  tract  processioned,  as 
the  act  of  Assembly  directs.  Tiie  Defendant  and  his  les- 
sor, M'Koy,  were  with  him  during  great  part  of  this  sur- 
vey, and  during  the  survey  of  that  part  of  King  and 
M'Korkle's  line,  which  Morrison's  field  adjoins. 

The  Defendant  entered  into  the  conifnon  rule,  and  de- 
fended as  to  all  the  lands  covered  by  the  grants  of  1801 


554  CASl^S   ARGlJEB   AlTD  DET£llMIR^BD   IN  THIS 

MiT,  1819.  and  1809,  and  which  wei*e  covered  by  the  grant  to  tli6lcs- 

Q  . .  sor  of  tlie  PlntntiflT;  and  insisted  tliat  his  possession,  for 

V,         more  than  seven  years,  under  the  colour  of  title  w  liich  he 

*^"'    had  offered  in  evidence,  had  barred  the  right  of  entry  of 

the  lessor  of  the  Plaintiff,  not  only  as  to  the  lands  included 

within  his,  the  Defendant's,  fence,  but  as  to  all  the  lands 

in  dispute. 

The  Court  charged  the  Jury,  that  the  possession  whicli 
is  to  bar  the  right  of  entry,  must  be  an  actual  possession 
of  at  least  part  of  the  lands  covered  by  the  colour  of  title 
under  which  the  possession  is  held ;  that  this  possession 
must  be  accompanied  w  itii  a  claim,  notorious  in  the  neigh- 
bourh<M>d,  to  the  boundaries  called  for  in  the  colour  of 
title  :  that  the  law  required  colour  of  title  to  accompany 
the  iKissession,  in  order  to  shew  the  extent  of  the  posses- 
sor's claim  j  and  that  it  was  neceasary  not  only  that  the 
possessor  should  make  known  his  colour  of  title  for  the 
space  of  se\en  yeai-s,  but  should  also  make  known  during 
the  same  time,  the  boundaries  thei*ein  called  for :  tliis  he 
might  do,  either  by  shewing  his  deed  or  grant  to  his  neigh* 
bours,  and  ]K)intitig  out  his  lines,  or  by  registering  his 
deed  or  grant,  and  giving  notice  that  he  held  under  it 
That  in  this  case,  the  Defendant  had  done  neither :  his  jios- 
session  was  known  to  tlie  neighbourhood,  it  was  trne ;  but 
he  had  given  no  notice  that  he  claimed  the  |K>ssession  un« 
der  colour  of  title,  nor  had  he  made  known  the  boundaries 
to  which  he  claimed,  and  to  which  he  wished  his  colour  of 
title  to  avail  him  :  that,  therefore,  his  |)os$ession  !iad  not 
barred  the  right  of  entry  of  the  lessor  of  the  Plaintiff,  even 
as  to  the  lands  included  within  his  fence. 

The  Court  also  charged,  that  the  entry  upon  the  lands 
and  survey  of  the  boundaries  made  by  tiie  lessor  of  the 
Plaintiff  five  years  before,  had  defeated  the  Defendant's 
possession,  so  that  no  bar  had  been  created* 

The  Jury  gave  a  vei-dict  for  the  Plaintiff.  .  A  rule  for  a 
new  trial  was  obtained,  and  it  being  discharged,  the  De- 
fendant appealed. 
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V. 

Morrisoo^ 


Uenderson,  Jud.s^y  delivered  the  opinion  of  the  Court :  ^**^»  ^^^^« 
It  is  the  province  of  the  Court  to  expound  to  the  Jury  orbison 
the  law  connt*cted  with  the  facts  under  discussion,  but  not 
to  express  an  opinion  on  the  facts,  much  less  to  decide 
them.  Tiie  boundaries  of  deeds  and  grants  are  questions 
of  fact,  or  at  least,  of  law  and  fact  combined,  and  belong 
exclusively  to  the  Jury.  It  was  an  error  theivfore  in  the 
Judge  to  undeKake  to  decide  that  the  second  line  of  the 
lessor  of  tiie  Plaintiff's  patent  run  from  B.  to  I :  and  if  it 
was  a  conclusion  of  law  drawn  from  the  facts,  it  docs  not 
ap])ear  that  even  those  subordinate  facts  were  cither  ad- 
mitted or  found  by  the  Jury.  Besides,  were  we  here  to 
act  the  part  of  the  Judge  below,  we  have  not  the  evidence 
which  the  case  no  doubt  aifords.  It  is  not  shewn  whether 
there  are  marked  trees  from  B.  to  I,  and  if  there  be,  at 
what  time  and  on  what  account  made  ;  whether  they  cor- 
respond with  the  date  of  Orbison's  deed,  whether  thei*e  is 
a  post  oak  marked  as  a  corner  at  I.  its  date,  &c.  whether 
there  are  marked  trees  between  1.  and  H.  whether  there 
are  marked  trees  on  the  dotted  line  from  C.  to  where  it  in- 
tersects M'Korkle's  line,  whether  thei-e  is  a  post  oak 
marked  at  its  intersection,  and  whether  Nesbit's  line  B. 
C.  was  openly  and  notoriously  known  in  the  neighborhood, 
when  Orbison  obtained  his  grant,  or  if  it  had  only  that  no- 
toriety which  ordinary  wood  lines  have.  All  those  are 
facts  bearing  on  the  question,  "  how  does  Orbison's  second 
line  run  ?"  which  we  have  no  means  of  know^ing,  and 
which  the  Judge  below,  and  of  course  we,  have  no  right  to 
pass  on.  It  is  by  an  adherence  to  these  artificial  rules 
found  in  our  books,  and  considering  ttiem  as  fixed  laws, 
and  applying  them  indisci^iminately  to  all  cases,  whether 
they  fit  them  or  not,  that  such  monstrous  injustice  has  been 
done  in  our  boundary  decisions  ;  at  many  times  embracing 
several  Uiousand  acres,  when  only  a  few  hundred  \iei^ 
contemplated  by  tlic  parties.  The  fact  is,  that  questions 
of  boundary,  like  all  otficr  questions  of  fact,  depend  each 
on  their  own  particular  circumstances^  where  erery  shade 
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Mat,  1819.  of  c?idencef  and  every  tlie  most  minute  circumstance,  pro- 
rate's heirs  ^^^^  ^^  effect ;  and  we  might  almost  as  well  attempt  to 
'V.  lay  down  rules  of  presumption  to  guide  the  conscience  of 
a  Jury,  as  rules  by  which  boundary  shall  be  ascertained. 
The  sole  question  is*  where  do  the  lines  called  for  in  tlie 
deed  or  patent,  actually  run  f  I  am  far  from  saying  that 
I,  as  a  Juror,  would  have  decided  even  from  the  evidence 
appearing  upon  the  case  that  is  sent  here,  differently  from 
what  the  Judge  did ;  but  I  think  he  had  no  right  to  de- 
cide at  all — ^The  rule  for  a  new  trial  must  be  made  abso^ 
lute. 


Den  on  demise  of  William  Tate's  heirs 

r.  S-  From  Burke. 

Ephraim  Greenlee. 


Y 


Boundary  is  a  question  of  fact,  or  of  law  and  fact  combined,  and  proper 
only  for  the  decision  of  tbe  Jury.  If  the  presiding  Judge  in  his  chatge 
to  the  Jury  intimate  an  opinion  as  to  the  fact,  it  is  a  good  ground  for  a 
new  trial ;  for  the  act  of  1796,  ch.  4^  declares,  **  that  it  shall  not  be  law- 
"fiil  for  any  Judge  in  deUvering  a  charge  to  the  Jury,  to  give  an  opin- 
**  ion  whether  a  fact  is  fully  or  sufficiently  proved,  such  matter  being  the 
« true  office  and  province  of  the  Jury." 

The  Defendant  claimed  title  to  the  land  in  question,  un- 
der an  older  grant  than  tliat  under  which  the  Plaintiff 
claimed ;  and  the  question  between  the  parties  arose  from 
the  boundaries  called  for  in  the  Defendant's  grant.  This 
grant  called  for  six  hundred  and  forty  acres,  "  lying  in 
the  county  of  Burke,  on  the  waters  of  Silver  Creek, 
bounded  by  lands  of  his  own  (Greenlee,)  John  Bowman, 
^'  John  Mackey  and  Job  Morgan  :  beginning  at  Bowman's 
''  south  east  comer  black  oak,  thence  with  Mackey's  land 
^<  south  23^  east  354  poles  to  a  post  oak  on  the  side  of  a 
'^  ridge,  thence  east  230  poles  to  a  pine  on  the  side  of  the 
^'  road  leading  from  Burke  to  Broad  river,  thence  north 
**  68°  west  89  poles  to  Morgan's  comer  black  oak,  thence 
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**  north  18°  cast  92  poles  to  a  atake^  thence  west  295  poles  Mir,  1819. 
**  to  a  stake,  on  Bowman's  line,  thence  south  46  |M)les  to  j-^^^f^  j^^j^ 
**  the  beginning.*'     The  question  was  whei-e  the  Jifth  line         v. 
should  terminate  ?    If  it  terminate  at  the  distance  called       '^^^^  ^^* 
for  in  the  grant,  no  part  of  this  tract  will  adjoin  other 
lands  of  the  Defendant  (Greenlee,)  nor  will  any  part  of 
the  lands  claimed  by  the  lessors  of  the  Plaintiff  be  covered 
by  the  Defendant's  grant.     If  the  fifth  line  be  extended  a 
considerable  distance  beyond  that  called  for  in  the  grant, 
it  will  reach  a  tract  of  land  belonging  to  the  Defendant, 
and  the  Defendant's  grant  will  cover  the  lands  claimed  by 
the  lessors  of  tlie  Plaintiff. 

The  Court  charged  the  Jury,  that  the  fifth  line  termi- 
nated at  the  end  of  the  distance  called  for  in  the  grant. 
A  verdict  was  found  for  the  Plaintiff;  and  a  rule  for  a 
new  trial  being  obtained,  and  on  argument  discharged, 
the  Defendant  appealed. 

Hexderson,  Judge,  delivered  the  opinion  of  the  CouK: 

From  the  case,  it  appears  that  the  Judge  charged  the 
Jury  that  the  fiflh  line  of  the  Defendant's  grant  terminated 
at  the  end  of  the  distance.  From  viewing  the  grant  and 
the  plat  only,  it  is  quite  probable  that  we  as  Jurors  would 
arrive  at  the  same  conclusion.  But,  as  has  been  frequently 
said  during  the  present  term,  boundary  is  a  question  of 
fact,  or  of  law  and  fact  combined,  and  proper  only  for  the 
decision  of  the  Jury.  For  the  purpose  of  giving  the  deci- 
sion of  the  question  to  the  pro{)er  tribunal,  thei*e  must  be 
a  new  trial.  The  cases  of  Reddick  and  wife  v;  Leggat, 
and  Orbison  v.  Morrison,  decided  at  this  term,  and  of 
Cherry  and  Slade,  decided  at  the  last  term,  contain  a 
more  full  view  of  the  pnnciples  which  govern  the  Court 
in  this  case. 


Yyy 
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Nov.  1819. 

NOVEMBER  TERM,  1819.* 


Den  on  demise  of  John  Stevenson^ 

r.  >  From  Ferqaimons. 

Jonathan  H.  Jacocks.  J 

Although  the  validity  of  an  executoiy  devise  is  to  be  tested,  not  by  the 
event,  but  by  tiie  words  which  tie  up  the  happening  of  the  event,  so 
that  if  the  event  happen  at  all,  it  must  be  within  the  prescribed  time; 
yet,  to  claim  under  such  devise,  it  must  be  shewn  that  the  contingency 
has  happened  within  the  perio<l  prescribed,  or  as  the  testator  directed. 
Therefore, 

Where  a  testator  directed,  that  upon  the  failure  of  the  issue  of  his  two 
sons,  part  of  tiie  lands  devised  to  them  should  be  rented  out  for  the 
.benefit  of  his  daug'hter  during  life,  and  after  her  death  to  her  children, 
and  another  paH  of  the  lands  at  the  same  time  to  pass  to  I.  S.  If  the 
limitation  to  I.  S.  be  deemed  good,  yet  he  cannot  recover  the  lands, 
without  shewing  that  the  issue  of  the  sons  had  failed  in  the  life  time  of 
the  daughter. 

This  was  a  special  vei*dict,  in  which  the  Jury  found, 
that  Thomas  Stevenson,  being  seised  and  possessed  of  the 
lands  in  dispute,  by  his  last  will  duly  executed  to  pass  his 
real  estatevS,  devised  as  follows  :  **  I  give  and  bequeatli 
<<  unto  my  son,  William  Stevenson,  the  land  and  planta- 
"  tion  whereon  I  now  live,  called  Stevenson's  Point,  con- 
'^  taining  four  hundred  aci*es,  more  or  less,  reserving  the 
"  tract  lent  to  my  wife  during  her  life.  1  also  give  to  my 
**  son  William  the  land  I  bought  from  the  executors  of 
"  William  Humphreys,  deceased ;  also  fifty-three  acres  of 
"  land  on  tlic  west  side  of  Duck  Creek ;  reserving  and 
"  excepting  nevertheless,  and  it  is  the  true  intent  and 
^*  meaning  of  this  my  last  will,  that  in  case  the  child  which 
'<  my  wife  Elizabeth  is  now  pregnant  with  should  be  a 
*'  male,  my  will  and  desire  is,  that  tiie  part  of  my  land 

*  All  the  cases  from  page  428,  inserted  under  the  head  of  May  Term, 
it  is  found  were  decided  at  November  Term,  and  ought  to  have  been 
under  this  head. 
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**  and  plantation  which  is  lent  to  my  wife  during  her  life  Nov.  1819. 
"  as  aforesaid,  should  descend  at  the  death  of  my  wife  to  g^gy^nso^ 
''  the  same  child  she  is  now  pre/^nant  with,  in  case  it  v. 
**  should  be  a  male,  to  him  and  his  heirs  forever.  Fur- 
**  ther  it  is  my  s^ill  and  desire,  that  in  case  of  the  death  of 
"  my  son  William,  or  the  death  of  the  c])ild  which  my 
**  wife  is  now  pregnant  with,  if  a  male,  my  will  and  desire 
**  is,  that  the  survivor  shall  have  the  w  hole  of  the  estate 
<<  mentioned  herein  to  them  both,  if  either  sltould  die  with- 
**  out  lawful  issue.  But  in  case  of  the  death  of  them  both 
**  without  lawful  issue,  tiien  it  is  my  will  and  desire  that 
'^  John  Stevenson,  son  of  liu^h  Stevenson,  sliould  have 
"  that  part  of  my  land,  which  was  my  motlier's  dower; 
**  and  the  other  part  of  my  said  land  to  be  rented  out  an- 
"  nually  for  the  benefit  of  my  daughter  Polly  Stevenson 
**  during  her  natural  life ;  and  in  case  she,  my  said  daygh- 
"  ter  Polly,  should  have  lawful  issue,  my  will  is,  that 
'^  such  lawful  issue  should  have  and  enjoy  the  said  land 
**  forever:  but  in  case  my  said  daughter  Polly  sliould  die 
<*  without  lawful  issue,  then  my  will  is,  tluit  the  said  land 
"  shall  be  rented  out  annually,  and  the  money  arising 
**  therefrom  be  equally  divided  among  tlic  sons  of  my  sis- 
**  ter  Parthena  Wyatt."  That  Tliomas  Stevenson  died 
in  1801 ;  that  William  Stevenson,  the  devisee,  died  in 
1806,  intestate  and  without  issue;  that  the  child  with 
which  the  testator's  wife  was  pregnant  at  the  time  of 
making  the  will,  was  afterwards  born  a  female,  and  is 
the  wife  of  the  Defendant,  Jonathan  Jacocks;  that  she  is 
the  sole  heir  at  law  of  Thomas  Stevenson,  the  testator, 
and  also  of  William  Stevenson,  the  devisee;  that  John 
Stevenson,  the  devisee  named  in  the  will,  is  the  lessor  of 
the  Plaintiff;  that  the  premises  claimed  by  him  in  this 
suit  are  the  same  devised  to  him,  being  a  part  of  those  de- 
vised to  William  in  the  first  recited  clause. 

The  Jury  having  prayed  the  advice  of  the  Court,  judg- 
ment was  given  for  the  Plaintiff^  and  the  Defendant  ap- 
})ealed. 
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Not.  1819.       HENDERSON,  Judge,  delivered  the  opinion  of  the  Court : 

Stevenson  The  words  dying  without  UsiiCf  |)er  se,  by  a  long  course 
Y  '"•,  of  Judicial  interpretation,  mean  an  indefinite  failure  of 
issue,  and  a  limitation  thereon  is  void  as  an  executory  de- 
vise ;  but  if,  from  expressions  in  the  will,  it  appear  to  be 
the  testator's  intent  to  tic  up  the  contingency  to  the  period 
allowed  by  law,  to  wit,  a  life  or  lives  in  being,  and  twen- 
ty-one years  and  nine  months  thereafter,  to  wait  for  the 
full  age  of  a  posthumous  child,  those  indefinite  words  have 
been  restricted  by  sucli  expressions,  and  tlie  devise  over 
held  good.  In  this  case,  upon  the  failure  of  the  issue  of 
AVilliam,  and  the  child  of  which  his  wife  was  pregnant  at 
tlie  date  of  his  will,  part  of  the  lands  given  to  tliem  were 
to  be  rented  out  for  the  benefit  of  his  daughter  during  life, 
and  after  her  death,  to  her  children  ;  the  other  lands  at 
the  same  time  to  pass  to  the  lessor  of  the  Flaintiff.  This, 
it  was  alleged,  tied  up  the  contingency  to  the  prescribed 
period  ;  for,  it  is  said,  if  the  devise  take  effect  at  all,  it 
must  be  during  the  life  of  the  daughter.  Allowing  this 
argument  to  be  sound,  and  the  devise  over  good,  (which  in 
this  case  may  be  very  much  doubted,)  the  Plaintiff  cannot 
recover,  for  want  of  shewing  that  the  issue  of  the  sons  fail- 
ed during  the  life  of  the  daughter  ;  for  it  is  by  tyeing  up 
the  devise  over,  so  as  to  take  effect  in  her  life  time,  that  it 
can  be  held  good.  It  must  be  read  thus  to  make  it  good, 
**  And  if  my  two  sons  should  die  without  issue,  living  my 
**  daughter  Polly ,'*  then,  &c.  for  although  it  be  true,  that 
the  validity  of  the  devise  is  to  be  tested,  not  by  the  event, 
but  must  be  tied  up  by  the  words  of  the  will,  so  that  if  it 
hapjjen  at  all,  it  must  be  within  the  prescribed  time,  yet 
to  claim  under  it,  it  miist  most  assuredly  be  shewn,  that 
the  contingency  has  happened  within  the  period  prescribed, 
or  as  the  testator  has  directed,  Tn  this  case,  it  not  ap- 
pearing that  the  issue  of  William  failed  during  the  life  of 
Polly,  (for  it  is  not  found,  whether  she  be  dead  or  alive) 
the  lessor  of  the  Plaintiff  has  not  shewn  aTiv  title. 
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It  is  taken  for  granted,  that  this  will  was  made  since  N«v.  I8i9. 
1784,  when  the  act  passed  converting  estates  tail  into  es-  gt^venson 
tates  in  fee,  by  the  operation  of  which  act,  John   Steven-         v. 

TsLCocIvS 

son,  the  lessor  of  the  Plaintiff,  w^ould  have  taken  an  estate 
in  fee,  and  by  which  the  case  would  be  much  more  favour- 
able for  the  Plaintiff;  as  then  it  would  have  appeared  t!:at 
tlie  contingency  happened  within  the  period  prescribed, 
and  it  is  also  a  much  stronger  circumstance  to  tie  up  the 
indefinite  failure  of  issue,  as  there  is  no  ulterior  limitation 
of  the  lands  devised  to  him. 

The  case  of  Jones  v.  Spaight  was  quoted  at  the  Bar 
in  the  argument  of  this  case ;  but  its  principles  are  not  in- 
volved in  this  case.  It  was  decided  on  great  considera- 
tion, and  with  a  full  knowledge  of  all  the  decisions  on  the 
subject.  I  then  entertained  not  a  doubt  of  its  correctness, 
and  its  accordance  with  the  principles  of  the  English  deci- 
sions. I  have  fi*equently  since  reflected  on  it,  (for  it  was 
a  little  complained  of)  and  have  w^eighed  it  matui-ely  since 
the  argument  in  this  case.  My  opinion  of  its  cori'ectness 
remains  unshaken. 

The  judgment  of  the  Court  below  must  be  reversed,  and 
judgment  be  rendered  for  the  Defendant. 
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Den  on  the  several  demises  of  RichO 
ard  Jones  and  Tamerlane  Jones.     I  prom  Northampton- 

Richard  Putney,  sen.  J 

Colour  of  title.  A  Sheriff's  deed,  which  recites  the  execution  under 
which  the  lands  in  dispute  were  sold,  as  having  been  tested  and  signed 
by  the  deputy  clerk,  shall  enure  as  colour  of  title.  For  altliough  the 
Constitution  deckres,  that  all  writs  shall  bear  teste  and  be  »gned  by 
the  clerks  of  the  respective  courts,  yet  a  writ  of  execution  is  not  ne- 
cessarily void  because  it  bears  teste  and  is  signed  by  a  deputy  clerk ; 
because  the  act  of  1777,  ch.  2.  sec.  95,  provides  that  in  the  event  of 
the  death  of  the  principal  clerk,  the  deputy  shall  sue  out  writs  and 
other  process. 

William  Jones,  heing  seised  of  tlie  lands  in  dispute,  made 

his  last  >vtll,  duly  executed  to  pass  his  real  estates,  and 

therein  devised  as  follows,  "  I  lend  unto  roy  son  Richard 

'  Jones,  during  his  natural  life,  and  during  his  >^ife  Sarah 

*  Jones's  widowhood,  all  my  lands  lying  on  the  north  side 
<  of  Burwell  Gilliam's  spring  brancli,  and  on  the  north 
^  side  of  the  noiih  prong  of  Canoe  creek ;  and  if  the  said 

*  Richard  Jones  should  die  without  lawful  issue,  I  give 

*  the  above  mentioned  tract  of  land  unto  my  grandson, 
^  James  Johnston,  to  him  and  his  heirs."      The  testator 

died  in  1784,  and  Richard  Jones,  the  devisee,  took  posses- 
sion of  the  lands,  and  continued  in  possession  until  the 
summer  of  1804,  when  Richard  Putney,  junior,  recovered 
a  judgment  against  said  Richard  Jones,  in  Northampton 
County  Court,  for  173  18  4,  and  costs  of  suit ;  an  execu- 
tion was  issued  tliereon,  directed  to  the  Sheriff  of  North- 
ampton, commanding  liim  that  of  the  goods  and  chattels, 
lands  and  tenements  of  said  Richard  Jones,  he  cause  to  be 
made  the  said  debt  and  costs.  This  execution  was  levied 
on  the  lands  in  di.spute,  and  at  the  sale,  Richai*d  Putney, 
senior,  the  Defendant,  became  the  purchaser.  The  Sheriff 
executed  to  him  a  deed  for  the  lands,  and  he  entered  and 
took  possession,  and  hath  retained  possession  ever  since. 
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Ktchard  Jones,  the  devisee,  died  in  ISIS,  intestate,  and  Not.  1819. 
the  lessors  of  the  Plaintiff  were  his  issue^  and  his  only  heirs 
at  law. 

At  the  time  the  execution  issued,  Eaton  Haynes  was  the 
clerk  of  Northampton  County  Court,  and  Richard  W. 
Freear  was  his  deputy.  The  execution  was  tested  by 
Richard  W.  Freear,  "  deputy  clerk,"  and  signed  by  him 
as  deputy  clerk.  The  Sheriff's  deed  recited  the  execution 
as  "  tested  by  Richard  W.  Freear,  deputy  clerk."  The 
questions  made  upon  the  trial  of  the  case  were,  1st.  Whe- 
ther Richard  Jones  took  an  estate  for  life,  or  in  fe«,  under 
the  will  ?  and  2d.  Whether,  if  he  took  an  estate  in  fee,  the 
title  was  divested  out  of  him  and  vested  in  the  Defendant^ 
by  virtue  of  his  possession  and  the  colour  of  title  accom- 
panying it  f    The  case  was  sent  by  consent  to  this  Court. 


Jlordecaif  for  the  lessors  of  the  Plaintiff. — ^The  intention 
of  the  testator,  however  defectively  expiTSsed,  shall  prevail, 
provided  the  object  be  warranted  by  the  rules  of  law  ;* 
and  when  it  is  said,  that  wills  must  be  consistent  with  the 
rules  of  law,  the  observation  is  not  applied  to  the  construc- 
tion of  words,  but  to  the  nature  of  the  estates  thcmselves.| 
It  is  apparent  that  the  intention  of  the  testator  was,  that 
Richai*d  Jones  should  have  an  estate  for  life  only,  with 
remainder  in  fee  to  his  children.  First,  the  term  lend, 
shews  that  he  was  only  to  have  the  iLse.  Secondly,  it  is 
restrained  to  his  natural  life.  Thirdly,  a  provision  is 
'made  for  his  wife,  because,  he  having  only  the  loan  for 
life,  she  could  not  be  endowed  ;  and  fourthly,  when  he  in** 
tends  to  pass  the  absolute  ownei*ship,  he  '*  gives*^  to  his 
grandson  ;  he  desires  that  all  that  he  has  lent  to  his  son 
should  belong  to  such  issue. 

This  being  the  manifest  intention,  it  should  prevail,  as 
there  is  nothing  in  the  nature  of  the  estate  which  is  forbid- 
den by  law.  Shall  the  father  take  an  estate  of  inheritance^ 
where  only  an  estate  for  life  is  expressly  given  to  him  ? 


*  Co  Lit.  379,  in  note.    Id.  329. 


1 2  Atk.  580. 
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Nov.  1819.  The  words  "  If  the  said  Richard  shall  die  without  law- 
**  ful  issue/*  will  not  cnlar^  the  express  estate  before 
given.*  The  rules  which  govern  such  cases  ai-e.  **  expres- 
**  sio  unius  est  exdum  alterius^*  and  **  expressum  fadt 
"  cessare  tadtum.** 

There  arc  cases  in  which  an  implication  may  be  allowed 
to  enlarge  an  estate  expressly  limited  for  life,  into  an  es> 
tate  of  inheritance  ;  but  this  is  done  only  to  fulfil  the  gene- 
ral intent  of  a  testator^  to  which  his  particular  intent^  in- 
consistent therewith,  is  made  to  bend.f  !Now  in  this  case, 
if  the  devise  were,  *^  to  Richard  for  life,  and  if  he  should 
**  die  without  issue,  tiien  to  J.  Johnston,''  it  would  be 
right  to  disregat*d  the  paHicular  intent,  to  promote  the 
general  intent :  for,  the  issue  of  Richard  being  preferred 
to  Johnston,  and  there  being  no  express  devise  to  them, 
they  could  take  only  by  giving  their  father  an  estate  tail ; 
and  then,  to  promote  the  general  intention  of  the  devisor, 
Richard  would  take  an  estate  tail  by  implication.  But 
here  there  is  no  such  necessity,  for  there  is  an  express  es- 
tate to  the  issue.:|: 

The  express  estate  given  to  the  issue,  will  not  unite  with 
the  estate  for  life,  so  as  to  give  Richard  Jones  an  estate 
tail.  The  rule  in  Shelly's  case,  having  been  introduced 
for  reasons  whicli  have  ceased,  is  only  adheix^d  to  in  cas^ 
literally  within  it ;  wfiere  there  at*e  circumstances  to  take 
the  case  out  of  it,  it  is  departed  from  in  favour  of  inten- 
tion.$  By  that  rule,  where  a  freehold  is  limited  to  the  an- 
cestor, and  a  remainder,  eitiier  mediate  or  immediate,  to 
his  heire,  by  the  same  conveyance,  the  word  hdrs  shall 
operate  as  a  word  of  limitation,  and  not  of  purchase.  But 
even  where  the  word  heirs  is  used,  it  is,  when  explained 
by  other  words,  taken  to  be  a  word  of  purchase.  In  Ar- 
cher's case,!!  the  words  were,  "  to  A.  for  life,  and  to  the 
^^  next  heir  male  of  A,  and  the  heirs  male  of  tlic  body  of 


♦  2  Dyer  171,  a.    3  Do.  330,  b.    Cro.  Eliz.  248.     1  P.  Wms.  54.     1 
Ld.  Raym.  203.    WiUes  356. 
1 1  Burr.  38.     i  2  Bro.  Ch.  Rep.  553,    §  2  Burr.  HOT.    I  1  Co.  66. 
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•*  such  next  lieir  male."    Yet  "  Afir"  may  be  a  word  oF  Nov.  1819» 

limitation.*    In  Lowe  v.  Davis^f  the  devise  was*  "  to  J* 

**  S.  and  his  heirs*  lawfully  to  be  begotten,  that  is  to  say^ 

*^  to  his  fii*st9  second  aud  third  sons;''  J.  S.  took  an  estate 

for  life.     And  in  Lisle  v.  Gray 4  the  deed  was  "  to  Ed- 

**  ward  for  life,  remainder  to  the  first  son  of  Edward  in 

"  tail  male,  remainder  to  the  second,  third  and  fourth  sons 

^*  of  Edward  in  tail  male  ;  and  50  to  all  and  every  tJie  other 

"  heirs  male  of  Edward.**    Edward  took  a  life  estate  only. 

But  a  devise  to  issue  is  not  within  the  rule.  Issue  is 
not  properly  a  word  of  limitation.  A  deed  to  A.  and  his 
issiiet  gives  only  a  life  estate.  It  is  only  from  indulgence 
to  testators,  who  are  suppposcd  inopes  consUiif  that  it  ope- 
i^tcs  as  a  \yord  of  limitation.^  The  cases  of  Doe  on  de- 
mise of  Cooper  v.  Collis,||  Findley's  lessee  v.  Riddle,5[ 
Loddington  v.  Kyme,**  and  Backhouse  v.  Wells,ff  differ 
from  that  before  the  Court  in  this,  that  words  of  limita- 
tion are  superadded  to  the  devise  to  the  issue.  But  this  is 
immaterial ;  for  if  the  word  "  heirs**  had  been  used*  su- 
peradding words  of  iniieritance  would  have  no  eflTect.  This 
was  decided  in  the  case  of  Minshall  v.  Minshall.:|.:|:  The 
decision  was  founded  on  the  word  issue,  not  on  the  su- 
peradded limitation.  If  those  wohIs  be  material  in  Eng- 
land to  give  tlie  issue  an  estate  of  inheritance,  and  there- 
fore, where  tiicy  are  wanting  the  ancestor  shall  take  an  in- 
heritance to  comply  with  the  general  view  of  the  testator, 
in  this  state  they  are  not  necessary,  as  the  issue  takes  a 
fee  under  the  act  of  1784,  c.  22. 

If  Riciiard  Jones  took  any  estate  of  inheritance,  it  was 
an  estate  tail.  There  is  no  such  estate  given  to  him,  un- 
less the  Court  disregard  express  words,  and  have  recourse 
to  implication,  or  unless  they  give  to  tlie  words  "  issue, 
&c*"  an  unnatural  sense.  Implications  are  only  indulged 
to  fulfil  the  intent ;  improper  terms,  used  by  testators,  are 


♦  Co.  Lit.   '0,  a. 
§  WiUes  351. 
''♦La.Rav.203. 


f  2Ld.  Raym.  1561. 
[|  4  Term  299. 

tt4Bac,273. 

Zzz 


+  2  Levinz.  223. 
1  3  Binney  139. 
ii  1  Atk.  411. 


566 


CAS£S   ABGUED   AND   DETEBMINED  IK  THE 


Mat,  1819.  also  indulged  with  the  same  vieW.  But  such  indulgences 
will  not  be  allowed,  where  the  effect  must  be  to  create  an 
estate  contrary  to  tlie  declai*ed  poKcy  of  the  government,* 
much  less  will  a  construction  be  made,  manifestly  thwart- 
ing the  expi*eHsed  legal  intention  of  the  testator. 

But,  if  ill  England,  these  words  would  make  an  estate 
taiU  tlie  construction  here  will  be  different,  in  Englandy 
where  words  arc  used  in  the  bequest  of  a  term,  which 
would  give  an  express  estate  tail  in  real  estate,  the  whole 
interest  ve.sts  in  the  first  taker;  where  they  do  not  give 
an  express  estate,  the  Court  will  consider  the  intentioii.t 
In  this  case,  no  express  estate  tail  is  given  :  on  the  con- 
trary, it  is  an  express  estate  for  life,  and  if  it  were  the 
case  of  a  ternif  tliere  could  be  no  doubt  on  the  authority  of 
tlie  case  of  Doe  v.  Lyde :  and  the  case  of  Jones  and  wife 
v.  the  heirs  of  Spaight,  shews  there  is  no  difference  in  the 
construction  in  this  state.:^ 

Hall,  and  Murfuey,  (who  sat  for  Judge  Henderson) 
Judges,  declined  giving  any  opinion  upon  the  first  ques- 
tion made  in  this  case.  Upon  the  second  question,  they 
were  of  opinion  that  the  Slieriff's  deed  to  Putney  was  co- 
lour of  title,  and  he  having  had  seven  years  possession 
under  it,  tiie  riglit  of  entry  in  the  lessors  of  the  Plaintiff 
was  bai'red. 

Taylor,  Cliief- Justice. — ^The  questions  arising  in  this 
case  are,  whether  Richard  Jones  acquired  a  fee  simple  in 
the  land  under  the  will  of  his  father,  William  Jones;  and 
if  he  did,  then  whetiier  the  title  was  divested  out  of  him, 
and  vested  in  the  Defendant  by  virtue  of  his  possession 
and  the  colour  of  title  ac  ronipanying  it.  It  is  impossible 
to  read  the  will,  and  to  doubt  that  the  intention  of  tlie  tes- 
tator was  to  give  to  Richard  Jones  an  estate  for  his  life 
only.  It  is  equally  clear  that  he  intended  no  benefit  to  be 
enjoyed  under  the  devise  to  his  grandson,  James  Johnston^ 

♦  Bill  of  Rights,  sec.  23.    Constitution  43,--Act  of  17B4,  ch.  22. 
t  Doc  V.  Lyde,  594.  +  1  Law  liepofi.  544. 


i 


SUPREME   COURT  OF  NORTH-CAROLINA. 


567 


Putnev. 


as  long  as  there  were  any  issue  of  Richard  Jones  remain-  Nov.  1819. 
ing.  This  was  the  general  intent,  to  which  the  otlier*  the  j^^^^^ 
particular  intent,  must  give  way,  where  it  is  impossible  to 
reconcile  them.  That  cannot  be  done  in  this  case,  for  the 
issue  of  Richard  Jones  can  only  take  by  a  desrendihie 
estate  being  vested  in  their  ancestor:  and  in  giving  this 
.construction  to  the  will,  the  Court  do  no  more  tiian  the 
testator  himself  would  probably  have  done,  had  he  been 
aware  that  his  general  object  could  not  have  been  attained^ 
without  giving  up  his  particular  intent.  If  the  issue  were 
held  to  take  by  purchase,  then,  upon  the  death  of  one,  his 
share  would  go  over  to  James  Johnston ;  wliich  certainly 
was  not  intended  by  the  testator.  This  consideration, 
when  coupled  with  the  act  of  1784,  ch.  22,  shews  clearly 
that  Richard  Jones  was  tenant  in  fee  simple  of  the  land 
sued  for. 

The  objection  made  to  the  colour  of  title  set  up  by  the 
Defendant  is,  that  the  Sheriff's  deed  recites  tlie  execution 
under  which  the  land  was  sold,  as  having  been  signed  by 
the  deputy  clerk,  and  being,  therefore,  void  \\\wn  the  face 
of  it,  could  not  enure  as  colour  of  title.  One  general  ^ 
ground,  on  which  it  has  been  held  t!iat  a  colour  of  title  is 
necessary,  where  a  party  I'elies  upon  the  statute  of  limita- 
tions is,  that  the  act  did  not  intend  to  protect  those  who 
knowingly  took  possession  of  another's  lands,  and  sought 
to  acquire  a  title  by  continuing  a  trespasser  for  seven 
years.  Whether  that  principle  be  correct,  or  whether  a 
person  can  in  any  case  fortify  his  possession  by  a  colour 
of  title,  which  purports  on  its  face,  that  the  alienor  had  no 
right  to  convey  the  land,  I  leave  as  questions  to  be  settled 
as  they  arise.  But  I  think  it  may  be  affirmed,  without 
hazard,  that  a  deed  may  operate  as  colour  of  title,  which 
does  not  necessarily  puqwrt  the  want  of  authority  in  the 
seller  to  convey,  or  which  may  in  truth  be  consistent  with 
such  an  authority.  A  man  purchasing  at  a  Sheriff's  sale, 
under  an  execution  issuing  from  his  own  judgment,  may 
be  thought  prima  facte  to  have  reasonable  ground  to  believe 
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Not.  1819.  that  the  Sheriff  has  a  right  to  sell ;  and  tliis  presumption 
Jones  ought  to  remain,  at  least,  until  he  is  instructed  by  the  Shc- 
V-  riff's  deed,  that  the  authority  to  make  the  sale  was  void 
under  all  its  circumstances.  If  any  case  can  be  stated, 
wherein  tlie  executio\i  might  be  sign*^d  by  the  deputy  clerk, 
it  may  be  intended  that  the  purchaser  believed  that  case  to 
have  happened,  when  lie  received  a  deed  from  the  Sheriff! 
It  makes  no  difference,  timt  it  no\%  appears  to  the  Court, 
that  such  a  case  had  not  happened,  for  the  enquiry  turns  not 
upon  the /ac/,  but  upon  the  purchaser's  belief.  Such  a  case 
is  provided  for  by  the  act  of  1777,  ch.  2,  sec.  95;  and 
there  is  nothing  to  bring  home  to  the  purchaser,  a  know- 
ledge that  the  principal  clerk  was  alive  at  the  issuing  of 
the  execution.  This  case,  therefore,  is  not  to  be  distin- 
guished from  that  of  a  person,  who  enters  upon  the  posses- 
sion of  land,  believing  that  he  has  a  right  to  do  so ;  and  as 
he  claims  under  a  deed,  which,  for  any  thing  appearing  to 
the  contrary,  announced  to  him  the  rightful  exercise  of  an 
authority  in  the  Sheriff  to  sell,  it  must  amount  to  a  colour 
of  title.  Upon  both  grounds,  therefore,  I  think  thcr* 
ought  to  bo  judgment  for  the  Defendant. 
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James  Cowan  ^ 

r.  V  From  Mecklenburg. 

Moses  Green.  J 

A  case  being  sent  to  this  Court  upon  a  particular  point,  and  tliis  Court 
upon  looking  into  the  record  discovering  that  there  were  otlier  mate- 
rial points  arising  in  the  case  and  connected  with  its  merits,  declined 
deciding  tlic  point  sent  up,  and  awarded  a  new  trial,  that  all  the  cir- 
cumstances relating  to  the  points  discovered  by  this  Court,  might  be 
examined  in  the  Court  below. 

In  an  action  of  detinue  for  a  slave,  brought  by  a  mortgagee  against  a  pur- 
chaser from  the  mortgagor,  a  single  question  was  submitted  to  this 
Court,  to  wit,  whether  the  mortgagor's  possession  of  the  slave,  after 
the  mortgage  deed  was  executed,  was  fi*audulent  per  te  ag^nst  sub- 
sequent purchasers. — The  mortgage  deed  and  the  bill  of  sale  to  the 
Defendant,  a  purchaser,  formed  part  of  the  case,  and  the  mortgage. 
deed  appeared  not  to  have  been  registered  within  fifty  days  from  the 
time  it  was  made,  nor  until  after  the  registration  of  the  bill  of  sale  to 
the  Defendant.  A  new  trial  awarded,  because  the  merits  of  tlie  case 
were  not  disclosed  by  the  statement  sent  up. 

This  was  an  action  of  detinue  for  a  negro  slave  named 
Letty.  Plea,  general  mue.  The  facts  of  the  case  were, 
that  McBryde  being  the  owner  of  tlic  negro  slave  Letty,, 
conveyed  her  with  others  to  the  Plaintiff  Cowan,  in  mort- 
gage, to  secure  a  debt  which  he  owed  to  the  Plaintiff.  The. 
conveyance  was  made  on  the  1st  day  of  August,  1814,  and 
McBrydo  continued  in  the  possession  of  the  slaves,  using 
them  as  his  own,  for  a  few  months,  when  he  sold  three  of 
them,  for  the  purpose  of  raising  money  to  discharge  part 
of  the  debt  due  to  the  Plaintiff.  This  sale  was  made  with 
the  knowledge  and  consent  of  the  Plaintiff,  who,  to  that 
end,  was  consulted  both  by  the  purchaser  and  McBryde. 
The  other  slaves  remained  in  McBryde's  possession  until 
the  year  1815,  when  he  sold  and  con\'eyed  Letitj  to  the  De- 
fendant, for  a  full  and  valuable  consideration  paid  to  him. 
It  was  contended  on  behalf  of  the  Defendant,  that  the  pos- 
session of  the  slaves  by  McBryde  after  his  conveyance  to 
the  Plaintiff  (it  not  being  set  forth  in  the  conveyance  that 
McBryde  was  to  continue  in  possession)  was  fraudulent  in 
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Not.  1819.  law  as  to  a  subsequent  purchaser,  and  therefore  ttie  convey- 
Cowan      ^^^^  ^  ^^^  PlaintiflT  was  void  as  against  the  Defendant. 
V,         It  was  further  contended  that  if  such  conveyance  was  not 
fraudulent  per  se^  yet  the  Jury  ought  to  find  it  to  be  frau- 
duleiity  because  the  Plaintiff  had  suffered  McBryde  not  only 
to  continue  in  possession  of  the  slaves,  but  also  to  use  and 
disi)ose  of  them  as  his  owru    The  presiding  Judge  reserv- 
ed the  first  point,   and  left  the  second  to  the  Jury,  who 
found  for  the  FlaintiflT,  subject  to  the  opinion  of  tlie  Court 
'  upon  the  first  point* 

Upon  this  statement  of  facts,  the  case  was  sent  to  this 
Court,  and  the  mortgage  deed  to  the  Plaintiff  and  the  bill 
of  sale  to  the  Defendant,  formed  part  of  the  case.  Upon 
looking  into  the  case  here,  it  was  observed  that  the  mort- 
gage deed  to  Cowan,  the  Plaintiff,  had  not  been  registered 
within  fifty  days  after  its  execution,  nor  until  after  tlie  re- 
gistration of  the  deed  to  the  Defendant.  And  this  Courts 
being  of  opinion  that  these  facts,  and  the  circumstances 
connected  with  them,  ought  to  have  been  taken  into  consi- 
deration in  deciding  the  case,  awarded  a  new  trial. 

Tatxor,  Chief-Justice,  delivered  the  opinion  of  the 
Court; 

The  case  sent  up  refers  to  the  Court  a  single  question^ 
whether  McBryde's  possession  of  the  slaves  makes  the 
deed  fraudulent  and  void  ?  If  it  be  decided  that  it  does 
not,  judgment  is  to  be  entered  for  the  Plaintiff.  But  upon 
looking  into  the  deeds  transmitted  \iith  the  case,  it  will 
appear  that  tiiere  is  a  still  more  important  enquiry;  for 
the  mortgage  deed  to  Cowan  was  not  registered  within 
fifty  days  from  the  time  it  was  made,  nor  until  after  the 
registration  of  the  deed  to  tlie  Defendant  If,  by  tiiis,  the 
Plaintiff  has  lost  his  priority,  the  title  of  the  slave  is  not 
in  him*  So,  that  the  merits  of  the  case  arc  not  disclosed 
by  the  statement.  It  is  therefore  proper  that  there  should 
be  a  new  trial,  for  the  purpose  of  bringing  forward  those 
other  circumstances  which  relate  to  the  title. 
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The  State 

T.  V  From  Buncombe. 

John  Arrington, 


when  a  Jury  returns  an  informal  or  insensible  verdict,  or  one  that  is  not 
responuTe  to  the  issues  submitted,  they  may  be  directed  by  the  Court' 
to  reconsider  it ;  but  in  no  other  case. 

Therefore,  where  upon  the  trial  of  an  indictment  for  felony  and  horse- 
stealing, the  Jury  returned  for  their  verdict  **  that  the  prisoner  was 
«  not  guilty  of  the  felony  and  horse-stealing,  but  guilty  of  a  tre8|>ass," 
and  the  Court  desired  them  to  reconsider  their  verdict,  and  say  <<  guilty 
♦*  or  not  guilty,  and  no  more,"  and  the  Jury  thereupon  retired,  and 
returned  a  verdict  of  "guilty,"  generally,  this  Court  ordered  the 
first  finding  of  the  Jury  to  be  recorded  as  their  verdict,  and  the  pri* 
soner  to  be  discharged. 

Wherever  a  prisoner,  either  in  terms  or  effect,  is  acquitted  by  the  Jujy, 
the  verdict  as  returned  should  be  recorded. 

The  indictment  charged,  "  that  John  Arrington,  late  of 
**  the  county  of  Buncombe,  on  the  fii-st  day  of  October,  in 
**  the  year  of  our  Lord  one  thousand  eight  hundred  and 
"  eighteen,  with  foi*ce  and  arms,  in  the  county  of  Bun- 
<*  combe  aforesaid,  one  sorrel  mare  of  the  value  of  five 
*^  pounds,  of  the  goods  and  chattels  of  James  Peck,  then 
*^  and  there  found,  did  feloniously  steal,  take  and  lead 
**  away,  contrary  to  the  statutes  in  that  case  made  and 
*^  provided,  and  against  the  |)eace  and  dignity  of  the 
*«  State.'*  The  Defendant  pleaded  "  not  gidtty^*^  and  the 
Jury,  having  heard  the  evidence,  retired  for  a  short  time, 
when  they  returned  into  Court,  and  being  asked  whether 
they  were  agreed  in  their  verdict,  they  answered  "  yes  ;'* 
and  being  asked  "  whether  they  found  the  prisoner  at  the 
<•  bar  guilty  of  the  felony  and  horse-stealing  charged  in 
"  the  bill  of  indictment,  or  not  guilty,*'  they  answered, 
that  •*  they  found  him  not  guilty  of  the  felony  and  horse- 
*'  stealing,  but  guilty  of  a  trespass.'*  Whereupon  the 
Court  directed  them  to  retire  and  reconsider  the  case,  and 
return  a  verdict  of  guilty  or  not  guilty,  in  manner  and 
form  as  charged  in  the  indictment,  and  no  more.    The 
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Not.  1819.  Jury  retired,  and,  after  a  few  minutes,  returned  their  vcr- 

ytate  ^^^^»  finding  the  Defendant  guilty  of  the  felony  and  horse- 

^v.  stealing  charged  in  tlie  indictment. 

nington.  ^jj  ^^^^  ^^^^  ^,^1^  spi-cad  upon  the  record^  and  the 

Defendant's  counsel  insisted  that  the  first  finding  of  the 
Jury  was  to  be  taken  as  their  verdict,  and,  by  that,  the 
Defendant  was  acquitted.  The  Court  was  of  a  different 
opinion,  and  directed  die  Defendant  to  be  whipjied,  as  tlio 
act  of  Assembly  directs.  The  Defendant  appealed  to  this 
Court,  and  the  judgment  of  the  Court  below  was  reversed, 
and  the  Defendant  discharged. 

Hendersox,  Judge. — When  a  Jury  returns  with  an 
informal  or  insensible  verdict,  or  one  that  is  not  respon- 
sive to  the  issues  submitted,  tliey  may  be  directed  by  the 
Court  to  reconsider  it :  but  not  where  the  verdict  is  not 
of  such  description.  The  verdict  offei*ed  in  this  case  was 
a  plain  and  explicit  response  upon  the  issue  submitted, 
and  the  addition,  of  tlie  Defendant's  having  been  guilty  of 
a  trespass,  did  not  vitiate  it.  It  was  a  matter  of  subse- 
quent consideration  with  the  Court  what  shoulj^  be  tlie 
Judgment.  The  verdict  first  oRci*ed  will  be  recorded  mine 
pro  tunCf  and  judgment  entered  for  the  Defendant.  For 
although  any  larceny  imports  a  taking  without  tiie  con- 
sent of  the  owner,  and  of  course  a  trespass,  yet  tliat  taking 
does  not  necessarily  import  a  taking  with  violence,  so  as 
to  render  it  indictable.  The  ofTence  found  is  not  witiiin 
the  charge ;  the  record  must  therefore  be  amended,  and 
judgment  of  acquittal  be  entered. 

Taylor,  Chief- Justice. — The  verdict  first  brought  in  by 
the  Jury  was,  •*  Not  guilty  of  the  felony  and  horse-steal- 
**  ing,  but  guilty  of  a  trespass."  Had  this  verdict  been  so 
recorded,  tlie  judgment  would  Imve  been  arrested  ;  the 
rule  being,  that  a  Defendant  cannot  be  found  guilty  of  a 
misdemeanor,  on  an  indictment  for  felonv.  The  verdict 
actually  found  would  tlien  have  had  tiic  cBect  of  an  acquit- 
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tah  It  is  laid  down  in  ancient  books  of  authority,  tliat  if  Kov.  I8i9. 
the  Jury,  through  mistake  or  evident  partiality,  deliver  an 
improper  verdict,  the  Court  may,  before  it  is  recorded,  de- 
sii*e  them  to  reconsider  it ;  and  a  case  is  quoted  with  ap-  ^"■"^o^*'"* 
pi*obation,  in  Plowden  211,  b.  where,  in  a  writ  of  conspi- 
racy against  two,  the  Jury  found  one  guilty,  and  the  other 
not  guilty  ;  and  the  Judge  tohl  the  Jury  that  their  verdict 
>vas  contradictory,  and  that  if  one  was  not  guilty,  the 
other  was  not,  in  a  charge  of  conspiracy  ;  and  that  they 
had  better  reconsider  their  verdict.  Tiie  Jury  accordingly- 
retired,  and  afterwards  returned  and  found  both  guilty. 
Some  of  the  harsh  rules  of  tiie  Common  Law,  in  relation 
to  criminal  trials,  have  been  gradually  softened  by  the  im- 
proved spirit  of  the  times ;  and  this,  among  others,  is  re^ 
laxed  in  modern  practice,  wljere  the  Jury  bring  in  a  ver- 
dict of  acquittal.  It  is  considered  as  bearing  too  haitl  on 
the  prisoner,  and  is  seldom  practised.  Hawk.  ch.  47,  sec. 
11,  12.  I  think  this  course  of  proceeding  is  fit  to  be  imi- 
tated here,  whenever  a  prisoner,  either  in  terms  or  effect, 
is  acouitted  bv  the  Jurv,  and  that  in  all  such  cases  the 
A'ei*dict  should  be  recorded  :  although  I  am  persuaded  that 
tliey  were,  desired  to  reconsider  their  verdict  in  this  case, 
with  the  purest  intention,  and  solely  with  a  view  that  they 
miglit  correct  the  mistake  they  iiad  committed.  The  ver- 
dict first  returned  ought  to  have  been  recoi'ded  ;  and  it 
ought  to  be  done  now,  vaieat  quantum  valere  potest  Tiic 
effect  will  be  the  same  as  if  a  verdict  of  acquittal  were 
recorded ;  but  I  think  it  most  regular  to  put  upon  the 
record  what  the  Jury  have  found.  1  I-each  12.  ^2  Strange 
11  r>r. 
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Francis  Bi-owne"! 

r.  >  From  Wilkes. 

"William  Diila.  J 

In  a  charge  of  forswcannj^,  unless  it  appear  from  the  accompanying^ 
words,  that  a  judicial  forswearing  was  meant,  the  Pkintiif  must  shew 
upon  the  record,  that  the  Defendant  alhided  to  some  particular  for- 
swearing, which  amounted  to  perjurj'. 

Therefore,  where  the  Plaintiff  charged  in  his  Declaration,  that  the  De- 
fendant said  of  him,  "  He  swore  a  lie,  and  1  can  prove  it,"  and  there 
was  no  coHoq^uuim  set  forth  of  any  judicial  proceeding,  tlie  PlaintifT 
was  nonsuited. 

This  was  an  action  on  the  case,  for  slanderous  words 
spoken  of  the  Plaintiff.  Tlie  declaration  charged,  Hiat 
**  Wheivas  Francis  Browne  is  a  good,  true,  honest,  just 
**  and  faithful  citizen  of  this  State,  and  as  such  hath  al- 
**  ways  behaved  and  conducted  himself,  and  until  the  com- 
*^  mitting  of  the  several  grievances  by  the  said  William 
**  Dula,  hereinafter  mentioned,  was  always  reputed,  es* 
**  teemed  and  acrepted,  by  and  amoirgst  all  his  neighbours^ 
**  and  otiier  good,  worthy  citizens  of  the  State^  to  whom 
'<  he  was  in  any  wise  known,  to  be  a  pei'son  of  good  name, 
**  fame  and  credit :  and  wlM^i*eas  he  hath  never  been  guilty^ 
**  nor  until  the  time  of  committing  the  several  gi*ievances 
"  by  tlie  said  William  Dula,  hereinafter  mentioned,  been 
"  suspected  of  being  guilty  of  perjury  or  any  other  such 
<MM*ime,  by  means  of  which  said  premises,  lie  hath  de- 
<'  servedly  obtained  the  good  opinion  and  credit  of  all  his 
**  neighbours,  and  other  g«>od  and  worthy  citizens  of  this 
"  State  to  whom  he  was  in  anywise  known,  to  wit,  at 
**  Wilkes  aforesaid  ;  yet  the  said  William  Dula,  well 
**  knowin.s^  the  premises,  but  greatly  envying  the  happy 
**  state  and  condition  of  the  said  Francis  Browne,  and 
"  contriving  and  wickedly  and  maliciously  intending  to 
"  injui'e  the  said  FiMncis  Browne  in  his  said  good  name, 
**  fame  and  credit,  and  to  bring  him  into  public  scandal, 
'*  infamy  and  disgrace,  witli  and  amongst  all  his  neigh- 
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<*  cause  him  to  he  suspected  and  helieved,  hy4^*^^®  neigh-     Browne 

"  hours  and  citizens,  to  ho  guilty  of  peijury,  ai^d  that  he         v. 

^^  had  suhjected  himself  to  the  pains  and  penalties,  by  the 

^^  laws  of  this  state^  inflicted  upon  persons  guilty  of  said 

**  crime,  and  to  harrass  and  ruin  the  said  Francis  Browne, 

**  heretofore,  to  wit,  &r.  then  and  there  in  the  presence 

'<  and  hearing  of  the  said  last  mentioned  citizens,  falsely 

''  and  maliciously  spoke  and  puhlished  of  aud  concerning 

"  the  said  Fi'ancis  Browne,  these  false,  scandalous,  inali- 

**  cious  and  defamatory  words,  that  is  to  say,  *'  He  swore 

**  a  lief  and  I  can  proroe  Uf**  meaning  therehy  that  the  said 

^*  Francis  Browne  had  cotnmittid  wilful  and  corrupt  {ler- 

*^  jury  ;  by  means  of  committing  wliicli  said  several  griev- 

**  ances,  &c.'* 

Upon  the  trial  of  the  cause,  the  Plaintiff  proved,  that  he 
and  une  James  Allison  were  st.mding  together  in  the  street 
in  WilkesboiHHigh.  The  Defendant  walked  up,  and  ad- 
dressing himsett  to  Allison,  said,  **  You  are  a  good  man, 
<<  and  I  like  you  ;  but  that  man  (pointing  to  the  Plaintiff) 
'^  is  a  rascal,  he  swore  to  a  lie  against  nie,  and  1  can  prove 
'^  it«"  Allison  was  well  acquainted  with  the  Plaintiff  and 
Defendant,  and  had  heard  that  upon  the  ti'ial  of  an  indict^ 
ment  against  Defendant  in  Wilkes  Court,  tlie  Plaintiff  had 
been  examined  as  a  witness  for  the  State,  and  the  record 
of  this  prosecution  was  given  in  evidence.  The  Jury  gave 
a  verdict  for  the  Plaintiff,  subject  to  tiie  opinion  of  the 
Court  upon  the  question,  whether  the  woj'ds  as  laid  in  the 
declaration,  were  actionable.  The^Court  was  of  opinion, 
that  as  the  declaration  did  not  set  forth  any  colloquium  to 
which  the  inuendo  could  have  reference,  the  words  as 
charged  wei-e  not  actionable  ;  and  gave  judgment  accord- 
ingly.    The  Plaintiff  appealed,  and 

Taylor,   Chief-Justice,  delivered  the  opinion  of  this 
Court: 

It  is  established  by  a  long  series  of  cases,  that  to  say  a 
man  is  forsworn,  or  that  he  has  taken  a  false  oath,  gene- 
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Browne  ^^  ^^^^  actionable ;  and  tlie  I'eason  is,  that  in  the  latter 
T'.  case  a  perjury  is  charged,  for  which,  were  the  charge 
true,  the  party  would  be  liable  to  be  indicted  and  punished  z 
in  the  other,  a  biTach  of  morality  is  imputed,  of  which  tlio 
law  does  not  take  cognizance.* 

In  a  charge  of  forswearing,  unless  from  the  accompany- 
ing words,  it  is  clear  that  a  judicial  forswearing  was 
meant,  ttie  Plaintiff  must  shew  upon  the  record  that  the 
Defendant  alluded  to  some  particular  forswearing  which 
amounted  to  perjury.  Thus,  in  a  declaration  for  saying 
**  A.  B,  being  forsworn,  compoundeil  the  prosecution,"  no 
introduction  of  extrinsic  facts  is  necessary,  since  an  in- 
dictable forswearing  must  have  been  meant.  But  in  de- 
claring for  the  words,  **  He  has  forsworn  himself  in  Leake 
**  Court,"  it  is  necessary  to  shew  that  Leake  Court  was 
one  in  which  the  offence  of  perjury  could  have  been  com- 
mitted.    Actions  of  slander  do  not  He  upon  inference. 

It  has  been  held,  that  to  accuse  another  of  having  for- 
sworn himself,  generally,  is  actionable;!  but  it  seem» 
now  pertectly  settled  tiiat  such  an  accusation  is  not  action- 
able, unless  it  ap{iear  from  the  accompanying  circun^- 
stances,  to  have  meant  such  a  forswearing,  as  would  con- 
stitute the  offence  of  perjury.:|: 

*  Cro.  Eliz.  429,  7'6S,  609,  TiO.     1  Com.  Dig.    Tit.  Action  on  Uie  case 
for  defamation.     6  Mod.  200.  f 

t  2  Bills.  40.  ',  4  Rep.  15.    6  Term  Uep.  691. 
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James  Ridcri  and  others'] 

T.  >From  Craven. 

John  D.  Frion.        J 

AVhcrcvcr  ilic  statute  of  limitations  is  a  bar  to  the  rccovci'y  of  one  of  the 
parties,  it  operates  against  the  whole,  because  the  disability  of  one 
does  not  save  the  rights  of  the  others.  The  statute  protects  the  rights 
of  those  who  are  incompetent  to  protect  themselves ;  but  where  some 
of  tlie  parties  arc  competent,  tiicy  ought  tq,  take  care  of  tlie  interests 
of  all,  by  prosecuting  a  suit  witJiin  time. 

Tins  was  an  action  of  detinue  for  negro  slaves,  Lucj 
-and  her  increase.  Pleas,  "  general  issue  and  statute  of 
"  limitations."  The  case  was,  that  Michael  Hyman 
**  bequeathed  to  his  daughter,  Eliza  Riden,  a  negro  girl 
"  named  Lucy,  during  her  natural  life,  and  after  her  death, 
^*  to  her  heirs  forever.**  Eliza  Riden  died,  leaving  three 
children,  the  Plaintiffs  in  this  suit.  Two  of  these  children 
had  been  of  full  age  more  than  three  years  after  Defendant 
got  possession  of  the  negroes,  claiming  and  holding  them 
adversely  :  the  third  child  was  under  the  age  of  twenty- 
four  years,  when  this  suit  was  commenced.  Tlie  Jury 
found  a  verdict  for  the  Plaintiffs,  subject  to  the  opinion  of 
the  Court  upon  the  following  points :  1st.  Whether  the 
will  of  Michael  Hyman  gave  a  life  estate  to  Eliza  Riden, 
in  negro  Lucy,  with  a  remainder  to  her  children,  the  pre- 
sent Plaintiffs  ;  or  an  absolute  estate  therein,  so  that  upon 
her  death,  it  accrued  to  her  husband  who  survived  her  ? 
2d.  Whether  the  disability  of  one  of  the  Plaintiffs  saved 
the  rights  of  the  Plaintiffs  against  the  operation  of  the  sta- 
tute of  limitations  ? 

Taixor,  Chief-Justice,  delivered  the  opinion  of  this 
Court : 

It  is  not  deemed  necessary  to  decide  the  question  of  title 
arising  upon  the  title,  because  the  Court  is  clearly  of 
opinion^  that  the  law  is  against  the  Plaintifls  uiran  the  sta- 
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KoT.  1819.  tate  of  limitations.  Wherever  the  statute  of  limitations  is 
a  bar  to  the  recovery  of  one  of  the  parties,  in  such  action, 
it  operates  against  tlie  whole,  because  the  disability  of  one 
does  not  save  the  right  of  the  others.  The  statute  pro- 
tects the  rights  of  those  who  are  incompetent  to  protect 
themselves  ;  but,  where  some  of  the  pai-ties  are  competent, 
they  ought  to  take  care  of  the  interests  of  all,  by  prosecut- 
ing a  suit  within  time.  The  words  of  the  proviso  relate 
only  to  the  case  whei-e  all  the  Plaintiffs  are  under  disabi- 
lity :  "  that  if  any  pei-sons  or  person,'*  &c  meaning  where 
either  a  single  Plaintiff  or  several  Plaintiffs  arc  under 
some  of  tlic  incapacities  provided  for. 

This  is  the  construction  which  has  uniformly  been  made, 
whenever  the  question  has  occuri-ed."^ 


♦  7  Crancli  156.    4  Term  Rep.  516.    2  Taunton  441 . 
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Not.  1819. 

Tremble  1 

V.  V  From  Hertford. 

The  heirs  of  Jarnes  Jones,  dec'd.  J 

Proceedings  uiuler  the  act  of  1784,  ch.  11. 

Liability  of  tlie  heir  upon  the  obligation  of  his  ancestor. 

At  common  law,  if  the  heir  was  sued  upon  the  obhgation  of  his  ancestor, 
it  was  necessary  for  him,  in  order  to  prevent  a  general  judgment 
against  himself,  to  confess  the  action,  and  shew  the  certainty  of  the  land 
which  he  had  by  descent.  If  he  pleaded  a  false  plea,  or  judgment 
was  given  against  him  by  default  or  by  confession,  or  upon  any  other 
ground,  and  he  fjiiled  to  shew  tlie  certainty  of  assets,  the  Plaintifl'  was 
entitled  to  judgment  against  him,  and  execution  might  issue  ag^nst 
his  otiier  lands,  or  his  goods,  or  his  body. 

But  under  the  act  of  1784,  ch.  11,  no  judgement  can  be  obtained  against 
the  heir,  which  in  any  respects  can  make  him  personally  liable  for  the 
debt ;  the  object  of  the  act  being  to  subject  the  lands  of  the  debtor, 
which  have  descended  to  him. 

The  act  of  1789,  c!).  39,  makes  the  heir  personally  liable,  where  he  has 
sold  the  lands  which  have  descended  to  him,  before  action  brought  or 

*  process  sued  out  against  liim ;  and  liable,  oply  for  the  value  of  the  land 
so  sold. 

Under  the  act  of  1784,  ch.  11,  Uie  heir  may  plead  to  a  scire  facias  to  sub- 
ject to  sale  the  lands  descended,  that  the  executor  or  administrator  had 
not  fully  administered,  that  the  executor  or  administrator  had  suffered 
judgment  to-be  recovered,  by  fraud,  &c.  But  the  plea,  "that the 
''  lands  descended  had*been  sold  to  satisfy  prior  judgments,'*  is  totally 
immaterial ;  and  although  the  Jury  find  it  true,  the  Plaintiff  is  entitled 
to  judgment  of  execution  against  the  IiAids  descended,  as  if  no  plea 
had  been  pleaded. 

This  was  a  scire  facias  against  the  heirs  of  James  Jones^ 
deceased,  to  subject  the  iands  descended  to  the  payment 
of  the  Plaintiff's  judgment.  The  heirs  appeared  and  pleaded 
to  the  sdre  facias^  **  that  all  the  lands  which  had  descend- 
<^  ed  to  them  from  James  Jones,  deceased,  had  been  sold  to 
*^  satisfy  prior  judgments,  and  that  they  then  held  no 
**  lands  by  descent  from  the  said  James  Jones,  deceased.'' 
Upon  this  plea  the  Jury  found  for  the  heirs.  Tremble^ 
the  Plaintiff,  moved  for  a  judgment  and  execution,  not- 
withstanding the  finding  of  the  Jury^  upon  the  ground  that 


580  CJLSB8   JOlGUftD   AND   DBTERMlSElS    UV   TH£ 

Nov.  1319.  the  ii^ue  aod  the  finding  of  the  Jury  thei*eon  were  ininia' 
J.      . .      terial :  and  it  was  rererred  to  this  Court  to  decide  whc- 
V,        ther  the  motion  should  be  allowed. 

Jones's  heirs. 

HAIX9  Judge,  delivered  the  opinion  of  the  Court : 

At  Common  Law,  if  the  heir  was  sued  upon  the  obliga- 
tion of  his  ancestor,  in  order  to  prevent  a  general  judg- 
ment against  himself,  it  was  incumbent  upon  bim  to  con- 
fess the  action  and  shew  the  cei*tainty  of  tiie  land  which 
he  had  by  de.scent.  If  he  pleaded  ••  nothing  by  descent,'* 
or  judgment  wasgivep  against  him  by  default  or  by  con- 
fession, or  upon  any  other  ground  whatsoever,  without 
confessing  or  she>King  the  certainty  of  assets,  the  PlaintiflT 
was  entitled  to  judgment  against  him,  and  execution  might 
issue  against  his  other  lands,  or  his  goods,  or  his  body,  as 
it  might  for  his  own  debt  in  case  he  liad  executed  the  ob- 
ligation.* But  the  Plaintiff  was  not  comi)eliablc  to  Uike 
such  a  judgment ; .  he  might  suggest  tliat  tlie  heir  had  such 
and  such  lands  by  descent,  and  pray  execution  thereof; 
otherwise  he  might  liave  been  a  loser  by  taking  a  general 
judgment,  because  in  that  case  he  would  be  entitled  only 
to  a  moiety  of  the  lands  of  tlie  heir,  and  it  might  be  tiiat 
the  heir  had  no  other  lands  except  those  descended*! 

But  the  present  is  a  proceeding  uncTer  our  act  of  1784, 
ch.  11,  which  directs,  that  when  a  judgment  has  been  ob- 
tained against  the  executors  or  administrators,  and  the 
plea  of  ^*  fully  administered"  has  been  found  for  them,  be- 
fore taking  out  execution  against  the  lands  descended,  the 
heirs  shall  be  notified  by  sdre  fadas^  to  shew  cause  why 
execution  should  not  issue  against  them  ;  and  if  judgment 
shall  pass  against  the  heir,  execution  shall  issue  against 
the  lands  of  the  deceased  debtor  in  the  hands  of  such  heir. 
It  is  not  contemplated  by  this  act,  that  any  judgment  sliali 
be  obtained  against  the  heir,  so  that  in  any  respect  he  shall 
be  personally  liable  for  the  debt ;  the  object  is  to  subject 
the  lands  of  the  debtor,  which  have  descended  to  him.   He 

•Plow.  440.    t  3  Bac.  Ab.  Verbo,  A«>  and  wjcef/w.    H.    2  KoU.  H,  72. 
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U  personally  liable  only  where  he  has  sold  the  lands  which  ^o^-  ^^^^* 
have  descended  to  him  before  action  brought  or  process  tremble 
sued  out  against  him  ;  and  then^  only  for  tiie  value  of  the  in- 
land so  sold,  and  this,  by  the  act  of  1789,  ch.  39.  But  ^*** 
that  is  not  the  present  case.  Here,  the  Defendants  admit 
that  lands  descended,  but  they  do  not  shew  in  certainty,  or 
describe  what  lands  did  descend.  By  not  doing  so,  the 
Plaintiff  would  be  entitled  at  Common  Law  to  a  judgment 
against  them  personally  ;  or  agreeably  to  the  authority  in 
Bacon's  Abridgment,  before  mentioned,  be  might  elect  to 
take  judgment  against  the  lands  descended.  But  under 
this  act,  he  cannot  take  judgment  against  the  heirs  perso- 
nally ;  lie  may  take  judgment  against  tlie  lands  descended, 
and  if  those  lands  have  been  sold  under  prior  judgments 
and  executions,  the  Plaintiff  will  proceed  against  them  at 
his  peril.  Purchasers  under  such  executions  are  not  bound 
by  the  proceedings  in  this  action,  and  the  plea  pleaded  by 
the  Defendants,  is  notliing  more  than  a  defence  for  such 
purchasers,  which  they  themselves  will  have  an  opportu- 
nity of  making  successfully,  if  they  be  improperly  molested. 
Besides,  there  may  be  other  lands  descended  than  those 
which  the  Defendants  may  have  proved  on  the  trial  were 
sold  under  former  judgments  and  executions,  which  lands, 
the  Plaintiff  on  the  trial  knew  nothing  of ;  and  if  the  ver- 
dict found  in  favour  of  the  Defendants  be  final  and  binding, 
the  Plaintiff  is  witliout  remedy  as  to  them. 

The  Defendants  have  pleaded  nothing  which  their  inte- 
rest as  heirs  required  them  to  plead.  If  the  plea  were 
proper,  they  have  not  set  forth  in  particular  what  lands 
have  descended  and  were  sold.  This,  if  it  appeared  at 
all,  could  only  have  been  shewn  in  evidence  on  the  trial, 
which  was  not  sufficient.  The  Plaintiff's  case  is  not 
weakened,  because  he  did  not  set  forth  and  shew  what 
lands  particularly  had  descended  to  the  Defendant.  This 
was  only  necessary  at  Common  Law,  to  enable  the  Sheriff 
to  enquire  what  their  annual  value  was  before  they  were 
delivered  over  to  the  Plaintiff.     That  is  not  tlie  case  here : 

Bbbb 
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Not.  1819.  ooT  act  of  Assembly  does  not  direct  the  lands  to  be  valiied. 

Tremble  ^^  ^  ^  ^"*  ''^'^^  ^^^^  ^^'^  '^^  liberty  to  plead  many 
V.  pleas  when  the  Kire  faeuu  is  served  on  them,  which,  if 
*  ^"^  true,  would  prevent  jud|;;nent  from  passing  against  tlie«i. 
They  might  plead  tliat  the  executor  or  administrator  bad 
not  folly  administered,  but  had  assets ;  that  the  judgment 
against  the  executor  or  administrator  was  obtained  bj 
fraud,  &c« :  but  the  present  plea  pleaded  by  them  cannot 
serve  them.  The  Plaintiff  is  therefore  entitled  to  an  exe- 
cution against  the  lands  descended,  as  if  no  plea  had  been 
pleaded. 
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JElobert  Tliompfion  and  wife  and  others  1  Not.  1819. 

17.  V  From  Guilford. 

Thomas  Blair  and  others.  J 

Pofloenion  of  title  deeds.  Notice  to  purchasers.  tiCngth  of  t]ine,--4kow 
it  protects  from  an  investigation  of  fraud. 

Where  land  is  sold  without  warranty,  or  with  warranty  only  against  the 
fcoflTor  and  his  heirs,  tlie  purchaser  is  entitled  to  all  the  deeds  as  inci- 
dent to  the  land,  to  enable  him  to  defend  it. 

Where  a  purchaser,  in  the  necessary  deduction  of  his  title,  must  use  a 
deed  which  leads  to  a  fact  shewing  an  equitable  title  in  another,  he 
will  be  affected  with  notice  of  that  £Eict,  and  will  not  be  permitted  to 
prove  that  he  did  not  read  the  deed,  or  that  he  was  ignorant  of  its  con- 
tents. 

Where,  therefore,  the  plat  and  certificate  of  survey  annexed  to  a  grant, 
shewed  that  the  lands  were  surveyed  for  **  Uuth  and  Jane  M'Cuistioiiy 
*'  orphans  of  Robert  M'Cujstion,"  and  the  grant  to  which  this  plat  and 
certificate  were  annexed,  issued  to  **  Jane  M'Cuistion,  widow,"  this  is 
a  fact,  of  which  all  persons  claiming  under  **  Jane  M'Cuistion,  widow," 
are  bound  to  take  fiotice. 

Althou^  the  statute  of  limitations  speaks  of  actions  in  the  Courts  of  Law, 

.  yet  it  is  the  dutv  of  a  Court  of  Kquity  to  infuse  its  spirit  into  their  deci- 
^ons,  as  much  as  can  be  done  without  vioLting  its  own  fundamental 
maxims ;  it  being  the  object  of  both  Courts  to  obey  the  Legislative 
will,  when  expressed  either  directly  or  indirectly. 

The  investigation  even  of  a  fraud,  will  not  be  permitted  after  a  greal 
lapse  of  time,  where  the  Defeinlants  be  not  the  persons  who  committed 
the  fraud,  although  they  may  be  volunteers.  . 

The  rule,  that  trust  and  fraud  are  not  within  the  statute  of  limitations,  is 
subject  to  this  modificatiorr,  that  if  the  trust  be  constituted  by  the  act 
of  the  parties,  the  possession  of  the  trustee  is  the  possession  of  the  r«ff- 
tui  que  trutty  and  no  length  of  such  possession  will  bar;  but  if  a  tnwt 
be  constituted  by  the  fraud  of  oue  of  the  parties,  or  arises  from  a  de^ 
cree  of  a  Court  of  Equity,  or  the  like,  the  possession  of  the  trustee  be- 
comes adverse,  and  the  statute  of  limitations  will  nin  from  the  time  the 
fraud  is  discovered. 

Wherever  the  L(*gislature  has  limited  the  period  for  Law  proceedingi. 
Equity  will,  in  analagous  cases,  consider  equitable  rights  as  bound  by 
the  same  limitation. 

Relief  was  therefore  refused  to  •*  Ruth  and  Jane  M'Cuistion,"  because 
nearly  thirty  years  had  elapsed  from  the  time  the  fraud  committed  by 
**  Jane  M'Cuistion,  widow,"  was  discovered,  before  application  was 
made  to  Equity  for  relief. 

The  bill  charged,  that  Moses  Ruth,  of  the  State  of  Ma- 
rylaiid,  had  a  daughter  named  Jane,  who  intermarried 
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Not.  1819.  with  One  Robert  M'Cuistion,  and  settled  in  Guilford  Conn- 
Thompson  ^^^  ^"  ^'"^  State :  that  by  her  said  husband,  slie  had  two 
V.  children,  Ruth  and  Jane,  who,  with  their  husbands,  w^erc 
the  Complainants  in  this  case  :  that  her  husband  died,  and 
she  survived  him,  and  whilst  she  was  a  widow,  her  father, 
Moses  Ruth,  came  out  to  tliis  State,  and  in  the  year  1755, 
purchased  and  procured  to  be  surveyed,  on  or  by  virtue  of 
a  warrant  before  that  time  duly  issued,  out  of  and  by  the 
proper  office,  a  tract  of  land  lying  in  the  County  of  Rowan, 
now  Guilford,  for  the  Complainants,  Ruth  and  Jane,  by 
the  name  and  description  of  **  Ruth  and  Jane  >rCuistion, 
**  orplians  of  Robert  M'Cuistion,  deceased  :''  that  Moses 
Ruth  paid  the  purchase  money  and  fees  for  the  same,  or 
loft  money  for  that  purpose  with  his  daughter,  Jane  M'Cuis- 
tion, mother  of  the  said  Complainants  :  that  at  the  time 
of  the  said  survey,  the  Complainants,  Ruth  and  Jane,  were 
infants  of  very  tender  years,  and  their  persons  and  estates 
were  under  the  care  and  custody  of  their  mother,  as  their 
guardian,  who,  on  the  29th  day  of  July,  1760,  obtained 
from  the  Earl  of  Granville,  a  grant  of  tlie  said  tract  of 
land  upon  the  said  survey,  to  and  in  her  own  name,  the 
grant  purpoKing  to  be  made  to  **  Jane  M*Cuistion,  wi- 
"  dow." 

The  bill  then  charged,  that  Jane  M'Cuistion,  being  the 
widow  of  Robert  M'Cuistion,  and  tlie  Complainants,  Ruth 
and  Jane,  being  his  orphans,  and  being  infants,  and  Jane 
M'Cuistion  being  their  mother  and  guardian,  and  having 
the  care  and  custody  of  their  i>ersons  and  estates,  and  their 
grandfather,  Moses  Ruth,  having  obtained  a  warrant  from 
Lord  Granville's  office,  and  caused  a  survey  to  be  made 
thereupon  for  them,  and  having  paid  the  price  and  fees  for 
the  land,  and  Jane  M'Cuistion,  their  mother,  well  know- 
ing the  premises,  having  obtained  a  grant  to  and  in  her 
own  name,  upon  and  by  virtue  of  the  said  warrant  and 
survey,  so  obtained  and  made  by  Moses  Ruth,  became 
seised  of  the  said  tract  of  land^  in  trust  and  to  the  use  of 
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the  Complainants,  Ruth  and  Jane,  and  bound  in  Equity  to  Nov.  1819. 
convey  the  same  to  them  as  they  should  direct.  Thompson 

That  Jane  M'Cuistion  afterwards  interm.arried  witli  '"-. 
Thomas  Blair,  who,  togetlier  with  the  said  Jane,  on  the 
4th  day  of  February,  1765,  made  and  executed  a  deed  of 
conveyance  of  the  said  lands,  to  James  Archer,  in  fee  sim- 
ple, but  with  warranty  only  against  the  said  Thomas  Blair 
and  Jane  his  wife,  and  their  heirs,  and  all  claiming  under 
them  ;  and  describing  the  said  tract  as  granted  to  the  said 
Thomas  Blair's  wife  Jane,  by  Earl  Granville,  by  a  deed 
patent,  bearing  date  the  29th  day  of  July,  1760. 

•  The  bill  then  charged  that  James  Archer  at  and  before 
the  time  he  contracted  for  the  purchase  of  the  said  tract  of 
land,  and  the  time  of  making  the  deed  to  him,  and  at  and 
before  the  payment  of  the  purchase  money,  had  full  notice 
of  the  premises  and  of  the  trusts  aforesaid,  and  so  became 
trustee  of  whatsoever  estate  and  interest  passed  by  the 
deed  to  him  and  his  heirs,  for  the  Complainants  Ruth  and 
Jane,  and  their  heirs.  That  Archer  had  since  died,  hav- 
ing previously  published  in  writing  his  last  will,  duly  ex- 
ecuted to  pass  his  real  estates,  and  therein  and  thereby  de- 
vised the  lands  to  his  sons,  who  were  the  Defendants  in 
this  case,  with  Thomas  Blair  and  Jane  his  wife. 

The  bill  prayed  as  against  the  devisees  of  Archer,  a 
conveyance  of  the  legal  estate  in  the  lands,  to  the  Com- 
plainants Ruth  and  Jane,  and  an  account  of  the  rents  and 
profits ;  and  as  against  Blair  and  wife,  that  if  by  reason  of 
want  of  notice  to  Archer  or  other  equitable  circumstance 
in  his  favour,  the  Court  would  not  decree  his  devisees  to 
convey,  then  that  Blair  and  his  wife  be  deci*eed  to  account 
writh  Complainants,  and  pay  over  to  them  the  purchase  mo- 
ney iTceived  from  Archer,  with  interest. 

To  the  bill  was  appended  a  copy  of  the  certificate  of 
survey  with  a  plat  thereof  annexed,  which  Lord  GranvilleV 
surveyor  had  returned  into  the  proper  office,  and  upon 
which  the  grant  issued.  This  plat  and  certificate  dated 
10th  August  1756^  set  forth  that  the  land  was  surveyed 
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Not.  18(9.  «<  for  Ruth  and  Jane  M'Cuistion,  orphans  of  Robert 
Thompson  **  M'Cui.stion  deceased."  And  a  duplicate 4>f  the  plat  and 
«;  certificate  of  survey  was,  by  the  custom  of  Lord  Gran- 
ville's office,  annexed  to  the  grant,  and  referred  to  in  tlie 
grant. 

There  was  also  appended  to  the  bill  a  copy  of  the  grant 
issued  upon  the  foregoing  plat  and  certificate  of  survey,  to 
Jane  M'Cuistion,  widow. 

The  bill  w  as  filed  In  1 808,  and  the  Complainants  Ruth 
and  Jane,  did  not  labour  under  tlie  disability  of  coverture 
until  after  their  arrival  to  full  age.  Ruth  having  attained 
to  the  age  of  twenty-one  years  in  1775,  and  Jane  in  177r. 
That  shortly  after  their  respective  intermarriages,  they 
and  their  husbands  asserted  their  claim  to  the  lands,  and 
commenced  suit  against  Archer  ;  which  suit  was  abandon- 
ed. About  the  same  time  they  commenced  suit  against 
Blair  and  wife ;  which  suit  was  also  abandoned  ;  and  in 
1804*  they  brought  an  action  at  law  against  Blair,  claim- 
ing the  purchase  money  received  from  Archer,  treating  his 
sale  to  Archer  as  an  agency  oh  their  behalf.  In  this  suit 
they  were  nonsuited,  and  then  they  filed  this  bill. 

Thomas  Blair  and  wife  in  their  answer,  denied  that  the 
lands  had  been  entered  by  Moses  Ruth  for  the  Complain- 
ants Ruth  and  Jarfe,  that  he  had  paid  the  purchase  money 
or  fees  of  office,  or  left  the  same  with  the  Defendant  Jaoe* 
his  daughter,  or  that  he  had  purchased  a  warrant  and  pro- 
cured the  lands  to  be  surveyed  for  the  said  Ruth  and  Jane* 
They  alleged  that  the  entry  was  made  in  Earl  Granville's 
office  by  Robert  M'Cuistion,  father  of  the  said  Ruth  and 
Jane,  and  in  his  name ;  that  after  his  death,  the  Defendant 
Jane,  his  widow,  having  administered  upon  his  estate,  sold 
the  entry  at  the  sale  of  the  personal  estate  and  she  became 
the  purchaser  :  that  upon  applying  at  the  office  for  a  gran^ 
she  found  the  entry  had  lapsed,  and  was  advised  to  eater 
the  land  in  her  own  name ;  that  her  agent,  whom  she  em- 
ployed to  make  tlie  entry,  by  mistake,  made  the  enti7  in 
the  name  of  her  daug1itei*s  Ruth  and  Jane  ^  that  she  paid 
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the  fees  of  office  and  obtained  the  gra^t  in  her  own  name.  ^<^^*  1819. 
That  she  did  not  hold  the  landfl  in  trust  for  the  Complain-,  xhompson 
antSy  &c*    They  insisted  in  their  answer  upon  the  length         v. 
of  time,  during  which   Complainants  had  suffered  their 
claim  to  lie  dormant,  and  prayed  advantage  thereof. 

The  devisees  of  Archer,  in  their  answer,  referred  totiie 
answer  of  Blair  and  wife,  and  prayed  advantage  of  the 
matters  and  things  therein  set  forth ;  and  alleged  that 
their  testator  was  a  purchaser  of  the  lands  from  Blair  and 
"Wife  for  a  valuable  consideration,  without  notice  of  Com- 
plainants equity. 

The  answers  were  replied  to,  and  pending  the  suit^ 
Jane  Blair  died,  leaving  her  husband  and  three  children 
her  surviving.  It  was  then  discovered  that  she  had  not 
been  privily  examined,  jas  the  law  directs,  touching  her  ex- 
ecution of  the  deed  to  Archer ;  and  the  Complainants  filed 
a  supplemental  bill  and  bill  of  rcvivor^and  made  her  chil- 
dren parties. 

The  cause  came  on  to  b^beard  at  September  Teniif 
1817,  before  his  Honour^Ju^;e  Seawell,  who  directed  a 
Jury  to  be  impannelled  to  try  the  following  issue,  to  wit, 
'<  whether  the  grant  made  by'  EarUGranville  to  Jane 
<^  M'Cuistion,  mentioned  in  the  bill  V  complaint,  was 
'*  fraudulently  obtained,  or  not,  upon  aiftentry,  to  which 
'*  the  Complainants  Ruth  and  Jane "^ere j|»ntitled.^  The 
Jury  found  that  the  grant  had  been  fraudulf  ntly  obtained 
by  James  M'Cuistion  upon  an  entry,  to  which  tlie  com- 
plainants Ruth  and  Jane  were  entitled.  - 

The  case  was  then  transmitted  to  the  Supreme  Court 
upon  the  original  and  supplemental  bill  and  bill  of  revi  vor, 
the  answers  of  the  Defendants  and  the  finding  of  the  Jury 
upon  the  issue  submitted  to  them,  for  that  Court  t^  deter^ 
mine  what  decree  the  complainants  were  entitled  "to.  It 
appearing  in  the  case  that  the  grant  to  Jane  M'Ciiistion 
was  issued  upon  a  survey  made  in  the  name  of  the  com^ 
plainants,  Ruth  and  Jane.  And  as  the  grant  so  issued 
constituted  a  part  of  Defendants'  title^  and  upon  tke  face 
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Nor.  1819.  of  it  expressed  to  be  made  according  to  tlie  annexed  plat 

jij^^^  ^^  and  ceriificatCf  it  was  submitted  to  tbe  Supreme  Court 

t'.         whether  Archer,  claiming  under  this  grant»  should  not  be 

held  and  construed  to  have  notice  of  tlie  fact  set  forth  in 

the  said  plat  and  certificate,  to  wit :  that  the  lands  were 

surveyed  for  the  complainants,  Ruth  and  Jane. 

Henderson,  Judge. — ^The  Defendant,  Jane  MXuistion* 
obtained  Earl  Granville's  deed  in  the  year  1760;  and 
with  her  second  husband,  Thomas  Blair,  sold  to  Archer 
in  1765.  Archer  entered,  claiming  the  lands  as  his  owti^ 
and  continued  in  possession  to  the  time  of  filing  this  bill 
in  1808.  His  possession,  and  that  of  his  devisees,  has 
been  for  forty-three  years.  The  complainants,  Ruth  and 
Jane,  arrived  at  full  age  more  than  tiiirty  years  before  the 
filing  of  this  bill,  and  if  they  have  labored  under  any  dis- 
ability other  than  infancy,  it  has  been  cumulative,  and 
ought  to  have  been  shewn  by  them,  if  they  could  avail 
themselves  of  it  During  all  this  time  they  lie  idle,  and 
do  not  assert  their  title,  except  by  instituting  suits  against 
Archer  and  Blair  about  the  year  1779,  and  abandoning 
them,  and  bringing  a  suit  for  the  purchase  money  against 
Blair,  in  the  year  1 804.  Upon  this  statement  of  the  rase, 
we  should  violate  the  will  of  the  Legislature  as  expressed 
in  regard  to  legal  titles,  in  the  act  of  1715,  for  quieting 
titles  and  limiting  the  time  in  which  actions  should  be 
brought.  For,  although  that  act  speaks  of  acticms  in  the 
Courts  of  Law,  yet  it  is  the  province  of  a  Court  of  Equity 
to  infuse  its  spirit  into  their  decisions  as  much  as  can  be 
done,  without  violating  its  own  fundamental  maxims.  For 
it  is  its  only  will,  as  that  of  tlie  Courts  of  Law,  to  obey 
the  legislative  will,  when  expressed  either  directly  or  in- 
directly. 

But  it  is  said,  that  time  does  not  bar  a  fraud,  and  here 
the  Jury  have  found  that  the  grant  was  ft*audulently  ob- 
tained. To  which  it  may  be  answei*ed,  that  even  the  in- 
vestigation of  a  fraud  will  not  be  permitted  after  a  great 
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lapse  of  time,  where  the  claimants  are  not  the  persons  Nov.  1819* 
who  committed  the  fraud,  authough  they  may  he  volun^-  Thompson 
teers.  But  certainly  Equity  will  i*e8pect  time  sfter  the  v. 
fraud  is  discovered.  The  Defendants  Who  are  charged 
with  the  fraud,  have  not  concealed  ,the  evidence  of  that 
fraud.  They  have  annexed  a  certiitcate  of  survey  to  their 
deed,  and  placed  it,  together  with  their  deed,  on  the  public 
records  of  the  country,  liable  to  the  inspection  of  all : 
and  this  they  did  at  the  very  time  their  deed  was  obtained. 
It  is  by  this  entry  and  survey  alone,  that  the  Defendants 
are  or  can  be  affected  with  notice  ;  and  the  only  difference 
between  the  Complainants'  and  Defendants*  opportunity  of 
knowing  it,  is,  that  it  forms  a  link  in  the  Defendants' 
chain  of  title,  and  the  deed  is  referred  to  in  their  deed^ 
We  cannot  therefore  but  perceive,  that  the  Complainants 
must  long  since  have  had  a  knowledge  of  Defendants'  title  $ 
and  it  would  contravene  one  of  the  established  rules  of  tliis 
Court,  to  support  a  claim  so  stale.  The  bill  must  be  dis* 
missed. 

Tatlor,  Chief-JusticC'-^Moses  Ruth,  grandfather*  to 
the  Complainants,  Ruth  and  Jane,  purchased  for  them> 
about  the  year  1756,  a  tract  of  land  in  Rowan  County, 
which  was  surveyed  by  virtue  of  a  warrant  in  their  names, 
as  the  orphans  of  Robert  M'Cuistion,  deceased,  and  either 
paid  the  purchase  mpney,  or  left  it  with  the  Defendant 
Jane,  their  mother,  then  a  widow.  She,  acting  as  guar- 
dian to  her  daughters,  who  were  infants,  obtained  in  1760, 
a  grant  from  Lord  Granville,  in  her  own  name,  with  full 
knowledge  that  the  land  was  paid  for  and  surveyed  for 
them.  The  Defendant  Jane,  intermarried  in  1765,  with 
Thomas  Blair,  and  they  executed  a  deed  for  the  lands  to 
James  Archer,  who,  it  is  charged,  had  full  notice  of  the 
preceding  circumstances.  James  Archer  died  in  1799, 
after  having  made  his  will,  and  devised  the  lands  to  cer* 
tain  of  his  children.    This  is  the  statement  made  in  the  bill. 

Cccc 


Blair. 
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Nor.  1819.      The  history  of  the  transaction  is  altogether  diflTerent  as 
Jr^"^^"^    eiven  in  the  answer  of  Thomas  Blair  and  Jane  his  wife  5 

Tnompson  ^ 

y,  who  8ay«  that  Moses  Ruth  did  not  purchase  the  lands  for 
the  Complainants,  Ruth  and  Jane,  and  that  no  money  was 
paid  to  them,  or  any  other  person,  for  that  purpose ;  but  - 
that  the  lands  had  been  entered  and  surveyed  by  Robert 
M^Cuistion,  in  his  life  time,  but  the  title  not  completed^ 
nor  was  there  any  money  paid  by  him.  That  upon  the 
sale  of  his  eifects  after  his  death,  this  entry  was  purchased 
by  his  widow  Jane,  who,  in  endeavouring  to  procure  a 
grant  upon  it,  discovered  that  it  had  lapsed,  and  site  was 
therefore  obliged  to  re-enter  it  in  her  own  name  :  that  by 
a  mistake  of  the  agent,  the  entry  was  made  in  the  name  of 
the  heirs  of  Robert  M'Cuistion,  which  mistake  the  widow 
tried  to  get  rectified,  but  was  told  it  was  immaterial,  and 
that  the  grant  would  be  isstled  in  her  own  name,  which 
was  accordingly  done :  that  tlie  land  was  sold  to  James 
Archer,  and  the  price  paid,  before  her  intermarriage  with 
Thomas  Blair,  but  that  afterwards,  she  and  her  husband 
executed  the  deed  to  him  jointly.  It  is  further  stated,  that 
the  Complainant,  Rutli,  was  of  age  in  1774,  and  unmar- 
ried, and  that  Jane  was  of  age  in  1776,  and  tiiat  before  her 
marriage  with  the  Complainant,  Short,  she  had  been  mar- 
ried to  Alexander  Nelson,  who*  together  with  tlie  Com- 
plainants, Robert  Thompson  and  wife,  set  up  a  claim  to 
tlie  land,  about  the  year  1779. 

The  devisees  of  Archer,  in  their  answer,  say  that  their 
testatoi*  was  a  purchaser  of  the  lands  for  a  valuable  con- 
sideration, without  notice  of  Complainants*  claim. 

Some  additional  statements  appear  in  the  hill  of  revi%'or, 
whicli  ai'e,  that  Jane,  the  Dt- fendant,  not  having  been  pri- 
vily examined  when  she  executed  the  deed  to  Arclier,  the 
title,  u|H>n  her  death,  devolved  upon  her  heirs,  who  are  her 
issue  by  Hiomas  Blair.  These  issue,  in  their  answer,  rely  j 
upon  the  answer  filed  by  Thomas  Blair  and  wife,  and  re* 
quire  the  Complainants  to  be  put  to  the  proof  of  the  ille* 
gality  of  their  mother's  conveyance. 
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The  Jury  have  found,  that  the  conveyance  from  Lord  Not.  1819. 
Granville  to  Jane  M^Cuistion,  was  fraudulently  obtained  xhomoson 
upon  an  entry  to  which  the  Complainants,  Ruth  and  Jane,         v. 
were  entitled  ;  and  the  questions  before  this  Court  arc,  1st.         *"^' 
Whether  as  the  grant  forms  a  part  of  Defendants'  title, 
and  shews  u|mn  the  face  of  it,  to  have  been  made  according 
to  the  certificate  of  survey  annexed  to  it,  such  survey  be- 
ing in  the  names  of  the  Complainants,   Ruth  and  Jane, 
amounts  to  notice  of  their  equitable  title  ?     2d.  Whether 
the  Complainants  are  bari*ed  of  relief  by  lengtli  of  time  ? 

As  to  the  first  question.  Whei*e  land  is  sold  without 
warranty,  or  with  warranty  only  against  the  feoffor  and 
his  heirs,  the  purchaser  is  entitled  to  all  the  deeds  as  inci- 
dent to  tlie  land,  to  enable  him  to  defend  it.^  The  special 
warranty  which  Blair  and  his  wife  made  to  James  Archer, 
entitled  him  to  the  possession  of  the  grant ;  it  formed  part  . 
of  his  title,  and  it  is  to  be  presumed  he  received  it.  It  is  j 
a  well  established  rule  in  this  Court,  that  where  a  purcha- 
ser, in  the  necessary  deduction  of  his  title,  must  use  a  deed 
which  leads  to  a  fact  shewing  an  equitable  title  in  another, 
he  will  be  affected  with  notice  of  tliat  fact.  As  whej-e  a 
person  took  a  mortgage  from  one  who  claimed  the  land 
under  a  will,  by  which  it  was  encumbei-ed  with  legacies, 
the  mortgagee  could  not  deduce  his  title  without  the  will, 
and  therefoi-e  shall  be  chargeable  with  notice,  although  the 
devisee  had  levied  a  fine  to  the  use  of  himself  and  his  heirs. 
He  shall  be  pi*e^umed  to  know  it,  although  in  fact  he  may 
be  ignorant  of  it ;  for  his  ignorance  must  be  the  effect  of 
gross  negligence.  Hence  this  kind  of  constructive  notice 
is  founded  upon  evidence  of  so  satisfactory  a  kind,  tliat  it 
is  held  to  be  incontrovertible :  so  that  if  a  man,  upon  the 
purchase  of  land,  has  a  deed  put  into  his  hands,  which  re- 
cites a  title  in  some  other  person,  he  will  not  be  allowed 
to  prove  that  he  did  not  read  the  deed,  or  that  he  was  ig- 
norant of  tlie  recital.  And  even  if  a  person  purchase  lands 
with  notice  that  they  are  contracted  to  be  sold  to  another, 

♦  1  Co.  1. 


59^  CASES   AEGUED  AND   DETERMIXED   IN  THE 

Not.  1819.  and  take  the  deed  to  his  son  and  his  heirs*  tiiough  the  son 
Thompson  ^^  "®  notice  of  the  contract,  yet  the  notice  to  the  Father 
v.^        shall  affect  him.'N' 

The  rule  may  be  applied  to  many  cases*  in  >^iiich  it 
would  probably  produce  mucii  hardship  ;  as  whei*e  many 
deeds  were  to  be  examined  in  the  investigation  of  a  com- 
plicated title,  a  person  might  overlook  or  forget  the  fact, 
with  the  knowledge  of  which  he  is  charged.  But  when 
James  Archer  purchased  from  Blair  and  his  wife,  the  only 
title  they  had,  was  contained  in  the  grant  from  Earl  Gran- 
ville, and  it  was  im|M)ssibIe  to  inspect  that  witliout  know- 
ing or  having  reason  to  suspect,  that  it  ouglit  to  have  is- 
sued in  the  names  of  Ruth  and  Jane  M'Cuistion.  When 
to  this  is  added,  that  Arclicr  had  an  immediate  right  to 
the  possession  of  the  grant,  no  regret  can  be  felt  at  the 
application  of  the  rule  to  his  case,  since  it  so  fully  accords 
with  its  justice. 

As  to  the  second  question.  James  Archer  having,  then^ 
purchased  the  land  with  notice  of  this  combination  of  trust 
and  fraud,  he  and  al)  volunteer  claimants  under  him,  must 
take  the  land,  subject  to  the  Equity  to  which  it  was  liable 
in  the  possession  of  Blair  and  wife ;  and  if  the  lapse  of 
time  would  bar  the  Complainants  against  them,  it  must  do 
so  against  the  Defendants.  Tliey  claim  under  a  purchase 
made  by  their  ancestor  fifty  years  ago,  during  part  of 
which  time,  one  of  the  Complainants  was  of  full  age  and 
unmarried,  and  forty  years  have  elapsed  since  she  arrived 
at  age  :  the  other  Complainant  reached  her  full  age  nearly 
forty-five  years  ago,  and  has  been  twice  married.  About 
the  year  1779,  the  Complainants,  Ruth  and  Jane,  with 
their  husbands,  set  up  a  claim  to  the  lands,  and  soon  after- 
wards abandoned  it,  or  remained  silent  about  it.  No  rea- 
son is  given  in  tlic  bill,  why  they  have  slept  so  long  upon 
their  rights,  nor  is  their  acquiescence  in  the  Defendants' 
possession  for  the  i*est  of  this  long  period,  in  any  wise  ac- 
counted for.    In  this  view  of  the  case,  it  would  be  entirely 

♦  1  Ch,  Ca.  38.    2  Vem.  662,    2  Anstruthcr  438. 
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just  that  the  Complainants  should  be  denied  relief,  unless  NT®^- 181^- 
tliey  are  protected  by  the  rule  that  trust  and  fraud  are  xhompaon 
not  within  the  statute  of  limitations.     The  rule  with  res-         v. 

•Blair. 

pert  to  a  trust  is,  that  if  it  be  constituted  by  the  act  of  the 
parties,  the  possession  of  the  trustee  is  the  possession  of 
the  cestui  que  trusU  And  no  length  of  such  possession  will 
bar :  but  if  a  party  is  to  be  constituted  a  trustee  by  the 
deci*ee  of  a  Court  of  £quity,  founded  in  fraud  or  the  like, 
his  possession  is  adverse,  and  tlie  statute  of  limitations 
will  run  from  the  time  that  the  circumstances  of  the  fraud 
were  discovered.  A  fraudulent  transaction,  from  the  se- 
creasy  with  ^hich  it  is  usually  conducted,  may  remain  for 
a  long  time  unknown  to  the  injured  party ;  and  it  would 
he  unconscientious  to  allow  the  Defendant  to  avail  himself 
of  the  statute  during  such  a  period.  But  after  the  disco- 
very of  the  fraud,  a  new  right  of  action  is  given  to  the 
party  affected  by  it,  and  there  is  no  reason  requiring  a  suit 
to  be  prosecuted  at  law,  and  barring  the  Plaintiflf  if  he 
neglects  it,  which  does  not  equally  apply  to  a  Court  of 
Equity.  In  3  Peere  Wms.  143,  it  is  said,  "  If  tlie  fraud 
**  was  known  and  discovered  above  six  years  before  exhi- 
^<  biting  the  bill,  this,  though  a  fraud,  would  be  barred  by 
<*  the  statute  of  limitations."  In  Weston  v.  Cartwright,* 
it  was  held,  that  notwithstanding  a  fraud,  the  Court,  after 
a  length  of  time,  ought  not  to  investigate  the  subject.  It 
is  said  by  a  great  Chancellor,  that  Courts  of  Equity  have 
constantly  guided  themselves  by  this  principle,  that  where- 
ever  the  legislature  has  limited  a  period  for  X<aw  proceed- 
ings, Equity  will,  in  analagous  cases,  consider  equitable 
rights  as  bound  by  the  same  limitations.!  The  hardships 
and  injustice  witli  which  a  contrary  rule  might  operate  < 

against  executors,  administrators,  legatees,  and  innocent 
persons  claiming  under  a  fraudulent  party,  is  much  consi- 
dered in  2  Ves.  jun.  92. 

Upon  this  ground,  therefore,  the  Complainants  must  fail, 

because  the  discovery  of  the  fraud  was  made  many  years 

« 

*  Select  Cm.  In  Ch,  34.  f  2  SclU.  &  Lcf.  632. 
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Not.  1819.  sinco,  aiid,  indeed)  it  was  of  a  nature  that  could  not  be  con- 
Jones  c^^l^'d*  It  would  be  a  most  alarmini^  precedent  to  investi- 
gate transactions  after  so  great  a  lapse  of  time,  when  the 
fraud  imputed  was  committed  befoi*e  the  birth  of  tiiose  who 
are  now  called  upon  to  answer  it,  and  when  no  reason  is 
shewn  for  the  delay.    The  bill  must  be  dismissed. 


V, 

Brodie. 


Robert  H.  Jone^s,  administrator  of  AugusO 
tine  Bayners,  deceased,  I 


X'. 


John  Brodie,  administrator,  with  the  will 
annexed,  of  Alexander  Bi*odie,  decM.   . 


From  Warren  • 


Under  the  act  of  1715,  ch.  48,  requiring^  "  the  creditors  o^"  any  person 
"  deceased  to  make  their  claim  witliin  seven  years  after  the  death  of 
"  such  debtor,  otlien^'ise  such  creditor  shall  be  forever  baired,"  two 
circumstances  must  concur  to  put  the  bar  in  operation,  to  wit :  the 
death  of  the  debtor,  and  the  simultaneous  existence  of  a  creditor. 

If,  therefore,  the  creditor  die  before  tlie  debtor,  and  no  administration 
be  taken  out  on  his  estate  in  the  life -time  of  the  debtor,  but  is  taken 
out  afterwards,  and  suit  is  broug^ht  within  due  time,  although  it  be 
more  than  seven  years  after  the  death  of  the  debtor,  the  act  of  1715 
does  not  bar  the  claim. 

When  the  statute  of  limitations  begins  to  run,  nothinji^  will  stop  its  ope> 
ration ;  and,  therefore,  if  a  debtor  die  in  the  life-time  of  his  creditor^ 
whose  cause  of  action  has  accrued,  the  act  of  1715  wiU  attach  upon 
the  claim  of  the  creditor,  although  no  administration  be  taken  out  on 
the  debtor's  estate  for  more  than  seven  years. 

In  the  report  of  the  case  of  M'ClcUsn  v.  Hill's  executor,  in  Conference 
Reports,  479,  the  fiict  of  HilPs  death  before  that  of  M'Clellan  is 
omitted. 

This  was  an  action  of  debt,  to  which  the  Defendant, 
among  other  pleas,  pleaded  the  act  of  1715,  ch.  48.  To 
this  plea  the  Plaintiff*  replied,  **  that  Augustine  Bayners, 
**  his  intestate,  died  before  the  death  of  Alexander  Brodie, 
^*  the  Defendant's  testator,  and  that  this  suit  was  brought 
^*  within  less  than  seven  years  after  letters  of  administra- 
**  tion  were  granted  on  the  estate  of  said  Bayners.*'    The 
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Defendant  rejoined,  "  tliat  more  than  seven  years  had  Not.  1819 


^'  elapsed  from  the  granting  of  letters  of  administration, 
**  with  the  will  annexed,  on  the  estate  of  Alexander  Bro- 
'^  die,  hefore  the  bringing  of  this  suit;  that  John  Brodie, 
"  the  administrator,  had  delivered  over  to  one  of  the  lega- 
<^  tees  and  distributees,  his  legacy  and  distributive  portion 
^^  of  the  said  Alexander  Brodie's  estate ;  that  he,  the  said 
'^  John,  was  entitled  to  a  legacy  and  another  distributive 
^*  share  of  said  estate,  as  legatee  and  one  of  the  next  of 
^<  kin ;  and  that  the  other  legatees  and  distributees  had 
<^  commenced  suit,  which  w^as  then  pending,  against  him 
**  the  said  John,  for  the  residue  of  the  estate,  which  suit 
**  was  brought  before  the  commencement  of  this  suit  by 
''  the  Plaintiff."    The  case  was  sent  to  this  Court,  and 


Taylor,  Chief-Justice,  delivered  the  opinion  of  the 
Court: 

The  only  fact  agreed  by  the  pleadings,  out  of  which  the 
question  of  law  now  to  be  decided,  arises,  is  that  tlie 
Plaintiff's  intestate  died  before  the  testator  of  the  Defen- 
dant, and  tliat  within  seven  years  after  administi*ation 
was  granted  to  the  Plaintiff,  this  suit  was  brought.  The 
Defendant  pleads  in  bar  to  the  recovery,  the  act  of  1715, 
ch.  48,  the  words  of  which  are,  **  That  creditors  of  any 
**  person  deceased  shall  make  their  claim  within  seven 
<'  years  after  the  death  of  such  debtor,  otherwise  such 
**  creditor  shall  be  forever  barred." 

By  the  common  act  of  limitations,  the  bar  begins  when 
the  cause  of  action  accrues ;  and  if  the  creditor  be  then 
living,  the  statute  continues  to  run,  although  he  should 
afterwards  die  intestate,  and  no  administration  b«  taken 
out  upon  his  effects  until  more  than  three  years  tliereaffcer. 
In  other  words,  the  administrator  will  not,  in  such  case, 
be  allowed  three  years  from  the  time  administration  is 
granted,  but  the  bar  will  be  computed  from  the  cause  of 
action  commencing.  On  the  other  hand,  if  money  belong- 
ing to  an  intestate's  estate  be  received  by  the  Defendant 
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Not.  1819.  bcforc  administration  is  taken  out  to  the  creditor,  the  ad^ 
ministrator  will  be  allowed  three  years  from  the  time  he 
administers ;  because*  when  the  cause  of  action  did  accrue^ 
there  was  no  person  who  could  bring  suit* 

These  principles,  after  much  uncertainty  and  confusion 
in  the  cases,  and  particularly  in  abridging  them  for  the 
elementary  books,  were  at  length  ably  expounded  and 
finally  settled,  in  Hickman  v.  Walker,  and  Smith  v.  Hill.'*' 
By  the  very  words  of  the  act  relied  upon  in  this  case,  two 
circumstances  must  concur  to  put  the  bar  in  operation,  to 
wit,  the  death  of  the  debtor  and  the  simultaneous  existence 
of  a  creditor.  When  creditors  are  required  to  make  claim 
within  seven  years,  the  existence  of  creditors  is  presuppos- 
ed at  the  moment  from  which  the  bar  begins  ;  and  the  con- 
struction is  necessarily  excluded,  which  shall  take  away 
the  claims  of  those  who  shall  become  ci*editors  after  that 
period.  To  all  statutes  of  limitation,  tlie  principle  has 
been  hitherto  applied,  that  when  they  begin  to  run,  nothing 
will  stop  their  operation  :f  and  accordingly,  if  the  intes- 
tate of  the  Plaintiff  had  been  alive,  when  the  Defendant's 
testator  died,  the  act  of  1715  would  have  attached  upon  his 
claim,  although  no  administration  had  been  taken  out  by 
the  Plaintiff,  for  more  than  seven  years  afterwards.  That 
was  the  case  of  M'Clellan*s  executors  v.  Hill's  executors,^: 
although  this  circumstance  does  not  apfiear  in  the  report. 
But  i  have  examined  the  record,  and  ascertained  the  fact 
to  be,  tliat  Hill  died  more  than  a  year  betbi*e  M'Clellan. 
That  case  is,  therefore,  rcconcileable  with  tliis ;  for  the 
act  began  to  run  against  M'Clellan,  then  **  a  creditor  at 
"  the  time  of  the  death  of  the  debtor J^^  In  this  case,  there 
was  no  creditor  when  the  Defendant's  testator  died,  nor 
was  any  person  authorised  to  make  claim,  until  the  Plain- 
tiff administered  ;  and  he  having  made  claim  within  the 
time  limited  by  the  act,  is  not  affvcted  by  the  bar.  The 
opinion  of  the  Court  is,  that  the  plea  of  the  act  of  1715, 
should  be  overruled. 


•  Hickman  v.  Walker,  Willes  29.     Smith  v.  Hill,  1  Wills.  134. 
t  4  Term  Rep.  300.    Plowd.  Z55.        \  Conference  Rep,  479. 
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Not.  1819. 

William  Black]edge»  executor  of  the  lasH 

wiU  of  Benjamin  Blackledge,  dec.        Lprom  Craven 

^'-  r 

Thomas  Singleton  and  others.  J 

Difference  between  ancient  and  modem  decisions,  as  to  legacies  void 
either  by  reason  of  the  uncerteutity  of  the  legatee,  or  of  the  inubiUty  of 
the  legatee  to  take.  Both  are  founded  upon  the  supposed  intention 
of  the  testator :  but  the  ancient  decisions  say,  the  testator  intended  to 
pass  only  that  which  was  left  after  taking  out  the  legacies,  and  that 
the  executor  or  next  of  kin  take  the  lapsed  legacies ;  and  the  modem 
say,  that  the  testator  intended  his  residuary  legatees  should  take  all 
that  does  not  pass  under  the  will,  no  matter  from  what  cause  there 
may  be  a  residue.  Nrither  of  them,  however,  say  that  a  legatee  can 
take  without,  or  contrary  to,  an  intent.    Therefore, 

Where  a  testator  bequeathed  to  hia  nieces,  *'  the  residue  of  his  property 
"  not  disposed  of,  except  his  negro  woman  Jenny,"  and  in  a  codicil  to 
his  will,  directed  "  tliat  his  negro  woman  Milly  be  lefl  precisely  as  his 
"  negro  woman  Jenny  was  left  in  liis  will,"  and  Milly  had  a  child  after 
the  death  of  the  testator,  this  child  belongs  to  tlie  next  of  kin,  and  not 
to  the  residuary  legatees. 

if  an  executor  act  with  good  faith  in  asking  advice  of  the  Court  of  Equity^ 
the  costs  shall  be  paid  out  of  tlie  estate  of  his  testator. 

This  was  an  application  to  the  CouK  of  Equity^  by  the 
Complainant,  for  directions  how  to  distribute  a  certain 
portion  of  the  estate  of  his  testator.  The  bill  charged  that 
the  testator  had  bequeathed  certain  negro  slaves  to  his 
wife,  and  to  Benjamin  Biaclcledge  Hanks  *'  one-third  of 
'^  his  negroes  not  otherwise  disposed  of ;''  and  to  Richard 
B.  Singleton  and  Thomas  Singleton,  <<  the  remaining  two- 
^'  thirds  of  his  negroes  not  otherwise  disposed  of,  except 
*'  his  negro  woman  Jenny,  left  him  by  his  father ;''  and  to 
his  nieces,  Polly  Blackledge,  Ann  B.  Hatch,  and  Martha 
Singleton,  **  the  residue  of  his  property  not  disposed  of, 
"  except  the  negro  woman  Jenny,  as  before  excepted.'^ 

And  in  a  subsequent  clause  of  the  will,  he  **  recommend- 
''  ed  his  negro  woman  Jenny,  as  excepted  in  a  former 
<^  clause,  to  the  particular  care  of  his  brother  William  (the 
'^  Complainant^)  and  requested  that  he  would  not  remove 
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Nor.  1819.  **  her  from  the  plantation  where  she  lived,  unless  by  her 

BI   kled  e  **  Consent,  and  in  case  she  should,  by  old  age  or  infirmi- 

V.        "  tics,  need  support,  that  it  be  drawn  from  the  hire  of  cer- 

'  *"^  ^  ^^'   "  tain  negroes,^  m  hich  he  directed  to  be  hired  out  for  a 

particular  time. 

In  a  codicil  to  tlie  will,  the  testator  directed  *^  that  his 
is  negro  woman  Milly  be  left  with,  and  precisely  as  hiar 
"  negro  woman  Jenny  was  left  in  liis  will/' 

After  the  death  of  the  testator,  the  negro  woman  ^iilly 
had  a  child  named  Squire,  and  the  Complainant  prayed 
the  advice  of  the  Court,  to  whom  this  child  belonged,  and 
how  and  in  what  manner  he  sliould  dispose  of  him.  He^ 
charged  that  Squire  was  claimed  by  Benjamin  B.  Hanks, 
Richard  B.  Singleton  and  Thomas  Singleton,  under  flie 
bequest  to  them,  "  of  the  negroes  of  the  testator  not  othcr- 
"  wise  disposed  of,  except  the  negro  woman  Jenny  ;**  and 
was  also  claimed  by  the  nieces,  Fully  Blackledge,  Anne 
B.  Hatch  and  Martha  Singleton,  under  tiie  bequest  *^  of 
**  all  the  residue  of  testator's  property,  not  disposed  of, 
**  except  tiie  negro  woman  Jenny."  Complainant  also 
charged  that  Squire  was  claimed  by  the  next  of  kin  gene- 
rally, of  the  testator,  as  a  residuum  not  disposed  of  by  the 
will ;  and  he  submitted  whether  he  himself  was  not  enti- 
tled to  Squire,  as  the  increase  of  tliat  which,  by  the  will, 
was  given  to  him.     The  case  was  sent  to  this  Court,  and 

Henderson,  Judge,  delivered  the  opinion  of  the  Court: 

I  think  this  short  answer  may  be  given  to  tlie  claims  of 
Benjamin  Blackledge,  Richard  B.  Singleton  and  Thomas 
Singleton,  that  Milly,  the  mother  of  Squire,  being  ex- 
cepted from  tbeir  bequests,  they  can  have  no  claim  to  any 
of  her  issue  born  after  the  testator's  death ;  and  to  the 
claim  of  William  Blackledge,  that  the  testator  intended 
him  no  beneficiary  interest  in  Milly ;  at  most  he  is  only  a 
naked  trustee.  And  as  for  his  claim  to  Squire  for  the 
support  of  the  two  negro  women,  the  testator  has  pointed 
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out  another  fund  for  that  purpose.    The  only  contest  is  Not.  1819. 
between  the  residuary  legatees  and  the  next  of  kin.  Blackledgo 

To  ascertain  in  whom  the  right  of  Squire  is,  it  is  neces-  ,  v. 
sary  to  fix  tiie  condition  of  his  mother.  Partus  sequitur 
ventrem.  William  Blackledge's  claim  has  already  been 
disposed  of:  if  he  has  any  interest,  it  is  as  a  mere  trustee 
for  the  residuary  legatees  or  the  next  of  kin.  In  favor  of 
the  claim  of  the  residuary  legatees,  it  is  said  that  they 
must  take  aUf  after  satisfying  the  claims  under  the  will, 
and  that  this  claim  extends  to  legacies  lapsed  by  the  death 
of  the  legatees  before  that  of  the  testator.  As  to  cases 
where  a  legacy  is  void  by  reason  of  the  uncertainty  of  the 
legatee,  or  of  the  inability  of  the  legatee  to  take,  there  is 
a  difference  between  the  ancient  and  modern  decisions  on 
some  points ;  but  it  may  be  admitted  that  the  modern  are 
connect ;  for  they  are  bottomed  upon  that  universal  prin- 
ciple in  our  law,  that  in  the  construction  of  wills,  the  in- 
tent is  to  be  sought  for,  and,  when  not  contradictory  to 
law,  is  to  be  followed.  The  modern  decisions  say,  that 
the  testator  intended  his  residuary  legatees  should  take  all 
that  does  not  pass  under  his  will,  no  matter  from  what 
cause  there  may  be  a  residue:  the  ancient  say  that  he 
only  intended  to  pass  what  was  left  after  taking  out  the 
legacies,  and  that  the  executors,  or  the  next  of  kin,  take 
the  lapsed  legacies :  both  making  it  a  question  of  inten- 
tion. But  no  case  goes  so  far  as  to  make  a  legatee  take 
without,  or  contrary  to,  an  intent 

In  this  case,  Milly  is  expressly  excepted  out  of  the  resi- 
duary clause,  and,  of  course,  cannot  pass  under  it.  Milly, 
therefore,  not  being  disposed  of  to  any  one  by  the  will,  but 
if  to  any  one,  to  a  naked  trustee.  Squire,  her  issue,  belongs 
to  the  next  of  kin. 

As  we  believe  that  the  executor  acted  with  good  faith, 
in  asking  tlie  advice  of  the  Court,  his  costs  must  be  paid 
out  of  the  proceeds  of  the. sale  of  Squire. 


USSIDISS. 


ABATEMENT. 

1.  Suit  instituted  on  a  SheriiT's  bond  a- 

Sinst  sheriff  and  his  securities,  pending 
e  suit  one  of  the  securities  dies,  and  a 
scire  f<tei<u  is  ordered  against  lus  repre- 
sentatives ;  but  this  nciJjfa,  nev^r  issued, 
nor  was  any  proceeding  ever  had  upon 
the  order.  The  suit  is  continued  against 
the  other  defendants  for  many  year% 
and  then  dismissed.  During  the  pend- 
ency of  this  suit,  and  afler  more  than 
three  years  had  elapsed  horn  the  death 
of  one'  of  the  securities,  a  suit  is  institut- 
ed against  the  executor  of  the  last  Will 
of  the  deceased  security,  and  to  this  suit 
he  pleads  in  bar  the  act  of  1810,  ch.  1^ 
limiting  the  time  for  brin^g  suits  on 
sheriffs'  bonds,  &c.  Plea  si&tained ;  *for 
the  act  limits  the  brining  of  the  suit  to 
three  years  after  the  right  of  action  ac- 
crues ;  and  neither  the  pendency  of  the 
suit  agunst  the  other  Defendants,  nor 
the  order  for  the  scire  facias  to  issue  a- 
gainst  the  representatives  of  the  deceas- 
ed security,  will  take  the  case  out  of  the 
operation  of  the  act,  213 

AMENDMENT  OF  RETURNS  ON  PRO- 
CESS, BY  SHERIFFS. 

1.  The  sheriff"  may  be  permitted  to  make 
a  return  upon  an  execution,  or  to  amend 
it  according  to  the  truth  of  the  case,  at 
any  ^me  after  the  return  day,  even  when 
important  consequences  as  to  the  rights 
of  the  parties,  may  be  produced  by  such 
return  or  amendment,  128 

2.  A.  recovers  a  judgment  at  Law  agunst 
B.  and  C,  whicn  is  stayed  by  injunction. 
71.  dies,  and  the  suit  in  Equitv  is  prose- 
cuted by  G,  who  also  dies  Sefore  the 
hearing,  making  hb  will,  and  bequeath- 
ing a  negro  g^rl  slave  to  h's  daughter 
Ehzabeth.  A  decree  is  made  after  his 
death,  dissolving  the  injunction  in  part, 
and  giving  A.  leave  to  proceed  upon  liis 
judgment  at  Law.  Neitlier  the  repre- 
sentatives of  B.  or  C.  are  made  parties 
to  this  decree.  A.  sues  out  his  execu- 
tion against  the  goods,  chattels,  lands 
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and  tenements  of  B.  and  C.  i  whidi  ^X- 
ecution  the  sheriff  levies  upon  the  negro 
girl  slave,  bequeathed  to  Elizabeth,  and 
then  in  her  possession  bv  the  assent  of 
the  executors :  He  sells  ner  for  j£60,  and 
pays  the  money  into  the  office,  he  being 
Ignorant  of  the  bequest.  Elizabeth  sues 
ue  sheriff  and  recovers  the  value  of  the 
negro  girl :  and  the  sheriff  thereupon 
moves  the  Court  for  leave  to  amend  liis 
return  on  the  execution,^  so  as  to  set 
forth  the  fact  that  there  was  no  proper- 
^  of  B.  and  C.  to  be  found;  and  also 
for  leave  to  withdraw  from  the  office 
.  the  monev  which  he  had  paid  in.  The 
motion  allowed ;  for  upon  the  applica- 
tion of  Elizabeth,  the  Court  would  Itave 
^  restoi^ed  the  property  after  the  seizure : 
and  as  she  elected  to  bring  a  suit  against 
the  sheriff,  he  should  be  conudered  as 
standing  in  her  place,  and  having  the 
rights  which  she  had,  before  the  action 
was  brought,  id. 

APPEALS. 

1.  K  sdi^faHas  issued  to  shew  cauae  why 
a  forfeiture  should  not  be  made  absolute. 
The  defendant  shewed  cause,  and  the 
poiinty  court  remitted  the  forfeiture. 
The  solicitor  for  tfie  state  a|>pealed  to 
the  superior  court.  In  thst  court,  the 
*  case  must  be  heard  de  novo ;  and  the 
defendants  shew  cause  in  the  same  man- 
ner as  in  the  <»unty  court,  330 

%  Apptel  bond  contained  no  covenant  to 
perftnftTT  the  judgment,  sentence  or  de- 
cree of  the  superior  court  i  but  merely 
a  covcnent  to  pay  all  such  costs  and 
charges  as  by  Jliiw  is  reqniiired  in  such 
case.  No  judgment  can  be  rendered  a- 
gainst  the  securities  in  such  bond,  it  not 
being  taken  in  the  manner  prescribed 
by  the  act  *of  Assembly  regulating  ap- 
peals from  the  county  to  Oie  superior 
Court.  235 

3.  Debt  on  a  note,  sealed  bv  one  obligor, 
but  not  sealed  by  the  other.  The  de- 
fendants pleaded  severally.  The  exe- 
cutors of  one  obligor  pleaded  the  **  Ge- 
<*neral  issue  and  fiilly  ftdministered ;" 
the  lyther  obligor  pkRoed  ^'thegeaeraf 
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**  iflsue  and  tUiute  of  limitAtions.*'  The 
jury  found  the  plea  of  "  fully  adminis- 
**  tered''  in  favor  of  the  executors ;  and 
upon  the  plea  of  "  the  statute  of  fimita* 
**  tions,"  they  found  ag^ainst  the  other 
defendant,  from  which  he  appealed ;  and 
in  the  superior  court  it  was  moved  to 
dismiss  tne  appeal,  because  he  alone  had 
appealed,  and  there  were  other  defen- 
dants. Motion  to  dismiss  disallowed; 
for  by  the  act  *of  1789,  ch.  57,  suits  may 
be  brought  and  prosecuted  on  all  joint ' 
obligations  and  assumpsits,  in  the  same 
manner  as  if  thev  were  joint  and  several. 
If  an  assumpsit  be  brought  agunst  two, 
the  juiy  may  find  agfainst  one  and  in  fa- 
vor of  die  other ;  so  that  the  judgment 
to  be  given  ag^nst  the  parties  in  this 
action  is  not  joint.  The  act  of  1777,  ch. 
3,  g^ves  the  rirht  of  appeal  to  any  per- 
son, either  plamtifT  or'aefendant,  dissa- 
tisfied with  the  sentence,  judgment  or 
decree  of  the  county  court.  The  rule 
in  writs  of  error  is,  that  all  persons  a- 
g^nst  whom  a  joint  judgment  is  g^ven 
must  join  in  it ;  or  if  any  of  them  refuse, 
he  or  they  must  be  summoned  and  se- 
vered. There  is  an  absurdity  in  requir- 
ing a  party  to  join  in  prosecution  of  a 
wnt  of  error,  in  whose  favor  the  judg- 
ment below  had  been  rendered;  and 
summons  and  severance  apply  only 
where  the  judgment  was  given  against 
ft  party  who  will  not  join.  The  like  rule 
prevails  with  respect  to  appeals.  As  to 
the  plea  of  the  statute  of  limitations,  the 
note  was  g^ven  and  became  due  in  1810 ; 
suit  was  brought  in  1816.  The  act  of 
1814v  ch.  17,  does  not  allow  three  years 
after  its  passage  for  bringing  actions  of 
debt  upon  simple  contract,  where  the 
cause  of  action  then  existed :  but  limits 
the  bringing  of  the  action  to  three  years 
**  after  me  cause  of  action  accrued." 
And  here  the  cause  of  action  havincp  ac- 
crued in  1810,  the  action  waabazreathe 
moment  the  act  was  passed.  306 

ARBITRAMENT  AND  AWARD. 

1.  Bill  for  the  specific  execution  of  a  con- 
tract A.  ana  B,  having  at  their  joint 
expense,  built  a  set  of  mills,  A.  agreed 
to  convey  to  B.  his  moiety  of  the  mills, 
upon  B's  paying  him  the  sum  which  the 
mills  cost  him;  and  it  was  further  agreed 
that  four  persons  then  named  by  the  par- 
ties, should  determine  this  sum.  A. 
then  declared,  that  he  would  no  kn^er 
be  responsible  for  any  damage  the  nulls 
^might  sustjui^  he  being  no  longer  the 


owner  of  any  part  of  them ;  and  B.  pro* 
ceeded  and  expended  considerable  suras 
in  improving  tne  mills.  The  arbitrators 
met,  and  were  unable  to  agree  in  opin- 
ion, as  to  the  sum  which  me  mills  cost 
A,  who  refused  to  have  an  umpire  cho-  • 
sen.  The  bill  prayed  that  A.  might  be 
decreed  to  render  an  account  of  what 
the  mills  cost  him,  that  he  might  be  de- 
creed to  receive  that  sum,  and  execute 
a  conveyance  to  B.  The  bill  dismissed ; 
because  it  seeks  to  enforce  an  agreement 
which  the  parties  did  not  enter  into ; 
their  agreement  beinjg^,  that  B.  should 
pay  to  A.  the  sum  which  the  orbitraUTt 
should  determine,  and  not  the  sum  which 
A.  should  state  in  account,  or  that  the 
Master  should  find  upon  taking  an  ac- 
count. Where  a  reference  is  made  to 
several  persons,  the  concurrence  of  aU 
is  necessary,  unless  it  be  expressly  »- 
greed  in  the  submission,  that  a  less  nom- 
ber  may  make  the  award;  and,  as  either 
party  may  revoke  the  autiiority  given  to 
abitrators  in  common  cases,  before  am 
award,  so  either  party  may  refuse  to 
have  an  umpire  chosen,  where  the  ari>i- 
trators  disagree.  Here  the  aibitrators 
were  to  settle  the  price  of  the  purchase ; 
this  price  is  an  essential  part  of  the  con- 
tract ;  the  Court  cannot  substitute  itself 
for  the  arbitrators,  where  a  substantial 
thing  is  to  be  done  by  them.  They 
will  not  even  divide  an  estate,  where  the 
parties  have  selected  particular  persons 
to  do  it ;  for  it  is  a  personal  confidence, 
which  cannot  be  reposed  in  others  a- 
gainst  the  will  of  its  authors.  189 

ASSUMPSIT. 
1.  Money  betted  on  a  horse  race  is  depo- 
sited with  a  stake-holder  to  be  delivered 
by  him  to  the  winner  of  the  race.  The 
stake-holder  pays  over  the  money,  after 
notice  from  tne  loser  of  the  race  not  to 
do  so.  The  loser  is  entitled  to  recover 
the  money  from  the'stake-holder;  for  the 
act  of  1810.  ch.  14^  declares,  "Uiateve- 
"  ry  promise,  agreement,  note,  bill,  bond 
*'  or  other  contract,  to  pay,  deliver,  or 
"  secure  money  or  other  thing,  won  or 
<*  obtained  by  wageringor  betting  on  a 
"  horse  race,  or  to  pay  or  secure  money 
^  or  other  thing,  lent  or  advanced  for 
"  that  purpose,  shall  be  void.'*  Iti  all 
cases  of  this  sort,  the  enquiry  is,  who 
lias  the  money  ?  Is  it  in  the  hands  of  a 
party  to  the  illegal  transaction  ?  Or  is 
it  in  the  hands  of  a  person  not  a  party  f 
If  in  the  hands  of  a  party,  it  cannot  be 
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recovered,  provided  it  were  paid  to  him 
by  the  consent  of  Uie  otiiier  purty  ;  be- 
cause both  parties  are  equally  criminal, 
and  there  can  be  no  reason  why  he  who 

£arted  with  his  money  voluntarily,  shall 
ave  it  back.  To  his  case  both  maxims 
apply,  <<  m  pari  delicto  meKor  eat  conditio 
*^  fiooHdentio,"  and  ^  Volenti  rwn  Jit  infu- 
ria.*'  But  if  the  money  be  in  the  hands 
of  the  stake-holder,  or  he  has  paid  it 
over  after  notice  not  to  do  it,  the  person 
who  made  the  deposit,  shall  recover  it 
back :  for  as  in  the  Brst  case,  the  psrty 

.  who  has  voluntarily  paid  over  the  mo- 
ney, cannot  rest  his  claim  to  recover  it 
upon  a  moral  foundation,  so  in  this,  the 
stake-holder  cannot  rest  his  claim  to  re- 
tain it  upon  a  moral  foundation.  Be- 
tween him  and  the. party  makings  the 
deposit,  there  is  no  moral  turpitude,  and 

'  while  the  money  remains  in  his  hands, 
it  belongs  to  the  party  that  lodged  it 
theie.  172 

2.  In  an  illegal  transaction,  money  may  al- 
ways be  stopped  whilst  m  tranaitu  to 
the  party  entitled  under  such  illegal 
transaction.  id, 

3.  In  a  conversation  between  A.  and  B. 
relative  to  the  purchase  of  a  pair  of  hor- 
ses, the  price  was  agreed  on  $  but  A. 
said  he  could  not  spare  the  honfes,  until 
they  had  made  another  trip  in  the  stage. 
R.  agreed  to  deposit  the  money  with  C, 
and  when  the  horses  had  made  another 

«  trip  in  the  stage,  and  A.  ascertained  that 
B.  had  deposited  the  purchase  money 
with  C,  he  was  to  deliver  the  horses  to 
the  stage-driver  for  B.  Before  the  trip 
was  completed,  the  horses  ran  away 
with  the  stage,  and  one  of  them  got 
much  injured.  A.  tendered  the  horses 
and  demanded  tlie  purchase  money  de- 
posited with  C.  He  is  not  entitled  to 
the  money,  because  the  right  to  the 
horses  was  not  changed,  the  contract  of 
sale  not  being  complete.  312 

See  Partnero, 

4.  A.  and  B.  made  a  wager  on  a  horse  race 
in  1816.  The  money  was  deposited 
with  a  stake-holder,  and  afler  the  race 
was  run,  A.  demanded  of  the  stake-hol- 
der his  deposit.  I'he  stake-holder  re- 
fused to  return  the  deposit,  and  A.  bro't 
an  action  for  money  had  and  received. 
He  is  entitled  to  recover;  for  the  act  of 
1810,  ch.  14,  prohibits  the  creation  of 
any  ripht  on  the  event  of  a  horse  race, 
and  leaves  the  parties,  as  to  any  remedy, 
precisely  where  they  were,  if  no  such 
agreement  had  been  made.    As  long  as 


the  money  Nmains  in  the  hands  of  the 
stake-holder,  it  belonn  to  him  who  haa 
the  legal  ri^ht ,-  ana  the  legal  ririit, 
which  was  m  the  person  depositmg, 
when  the  deposit  was  made,  cannot  be 
divested  out  of  him  and  placed  In  ano- 
ther by  the  event  of  an  illegal  waeer. 
Whilst  the  money  is  m  tranaitu^  •  before 
it  comes  to  the  actual  possession  of  the 
winner,  by  the  direction  of  the  loser  to 
pa3r  it  over,  after  the  event,  or  by  his 
omitting  to  forbid  the  paymedt,  wheii 
he  mig^t,  if  he  thought  proper,  it  is  sub- 
ject to  be  reclaimed  by  the  person  who 
made  the  deposit.  458 

J  ATTACHMENT. 

1.  A  garnishee  summoned  upon  an  attach- 
ment, stated  that  the  debtor  had  execut- 
ed to  him  certain  deeds  of  trust  for  teal 
and  personal  property,  to  secure  three 
of  his  creditors,  which  property  was  sold 
at  public  sale,  upon  a  credit,  the  pur- 
chasers giving  notes  negotiable  at  the 
State  Bank ;  that  the  sums  secured  by 
the  deeds  of  trust  had  been  discharged 
by  a  like  amount  out  of  the  proceeds  of 
the  sale,  leaving  a  suiphxs  ot  $1,208,  for 
which  A.  B.  hsud  given  two  notes,  paya- 
ble to  C.  D,  who  had  indorsed  them  in 
blank.  A.  B.  was  also  summoned  as  a 
garnishee,  and  declared  his  wiUing^ness 
to  pay  the  money  on  the  notes.    The 

glamtiiTs  in  attachment  are  entitled  to 
ave  judgment  of  condemnation  of  this 
money  ;  for,  if  the  garnishee  had  receiv- 
ed the  surplus  money,  the  purposes  or 
the  trust  deeds  being  satisfied,  it  would 
have  been  money  received  to  the  use  of 
the  debtor,  and  might  have  been  reco- 
vered in  indebitatua  aaatsmpait.  The  law 
is  the  same,  whether  the  surplus  be  in 
money  or  in  notes,  and  upon  a  refusal  to 
deliver  the  latter,  the  debtor  would  be 
entitled  to  an  action  of  trover.  The  at  J 
tachment  law  makes  notes  not  yet  due, 
whether  given  for  money  or  specific  ar 
tides,  subject  to  that  process.  And  it 
is  no  objection  that  the  notes  are  g^ven 
for  the  purchase  of  property  in  which 
the  debtor  had  only  an  equitable  inter- 
est. Whetiier  the  properly  be  liable  to 
execution,  is  not  the  criterion  to  deter- 
mine whether  it  be  attachable,  other- 
wise the  attachment  law  could  not  ope- 
rate upon  bonds  and  simple  contract 
debts.  As  soon  as  the  purposes  of  the 
trust  deeds  were  satisfied,  mere  was  but 
one  equity  remaining,  and  that  was  in 
the  debtor,  whose  right  to  the  ^oney. 
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had  it  been  received*  could  have  been 
enlbrcod  at  Law.  256 

BASTARDY. 

I.  A  man  charged  as  putative  &tiier  of  a 
btstat^  child,  is  at  liberty  to  ehew  that 
the  mother  of  the  child  is  of  mixed 
blood,  and  within  the  fourth  degree,  and 
therefore  excluded  by  the  act  m  Aaaem- 
bty  frdm  swearing  against  him.  121 

i.  The  county  court  cannot  charge  a  man 
with  the  maintenanoe  of  a  bastiml,  when 
it  appears  to  them,  that  the  magistrates 
who  took  the  examination  of  ti:e  wo- 
man, have  proceeded  against  law,  In  the 
judii^ent  they  have  found.  id. 

See  JvriMtMcHon. 

BILLS  OF  REVIEW. 
L  Roles  concerning  Bills  of  Review.—- It 
is  provided  by  the  third  of  Lord  Bacon's 
Ordinances,  that  no  Bill  of  Review  shall 
be  admitted,  or  any  otiier  new  bill  to 
change  matter  decreed,  except  the  de- 
cree be  first  obeyed  and  performed ;  as 
if  it  be  for  land,  that  the  possession  be 
yielded;  if  for  money,  that  the  money 
be  paid ;  tf  for  evidences,  that  tliey  be 
brottffht  in  ;  and  so  in  other  cases, 
whiiM  stand  upon  the  strength  of  the 
decree  alone.     His  fourth  Ordinance 

grovides»  that  if  any  act  be  decreed  to 
e  done,  which  extinguishes  the  party's 
right  at  tlie  Common  Law,  as  making  an 
assurance  or  release,  acknowledging  sa- 
tisfaction, cancelling  bonds  or  evidences, 
and  the  like ;  those  parts  of  the  decree 
are  to  be  spared,  until  the  Bill  of  Re- 
view be  deteimined ;  but  such  sparing 
is  to  be  warranted  by  public  order  made 
m  court  159 

J.  Peculiar  cxrcumstances  have  induced 
the  Court  to  make  exceptions  to  the  ri- 
gid enforcement  of  the  third  Ordinance  : 
as,  1.  Where  the  party  would  swear 
tliat  he  was  unable  to  perform  the  de- 
cree, and  would'  submit  to  lie  in  prison 
until  the  matter  was  determined  on  the 
Bill  of  Review. — ^2.  Where  the  party 
had  been  in  prison  for  twenty  years,  and 
swore  tbat  ke  was  not  worth  tbrty 
pounds  sterling,  besides  the  matter  in 
question,  he  was  allowed  to  bring  a  Bill 
of  Review,  without  paying  the  costs 
decreed  in  the  original  case.— ^.  Where 
ar  large  sum  of  money  was  decreed  to  be 
paid,  the  court  permitted  the  party  to 
hring  a  BiU  of  Review*  on  giving  bond 


with  gtmi  flecurity  to  perfom  the  de- 
crec.  id. 

3.  In  North-Carolina,  a  party  has  been  al* 
lowed  to  bring  a  Bill  oSf  Review,  upon  its 
being  shewn  to  tiie  Court,  thathe  was  in- 
solvent. The  Courts  in  this  state  will 
adopt  the  mild  rule,  where  the  iwrly  is 
able  to  perform  the  decree,  of  peonit- 
ting  him  to  bring  a  Bill  of  Review,  upon 
his  making  secure  the  party  who  ob- 
tained tile  decree.  Tliis  rule  best  com- 
ports with  the  condition  of  our  oouatry, 
and  our  mode  of  doing  business  in  Couils 
ofEqui^.  id, 

BOUNDARY. 

1.  The  rules  which  have  been  establirfied 
by  the  decisions  of  the  Courts,  for  set- 
tling questions  relative  to  the  boundaiy 
of  lands,  have  ^roMm  out  of  the  peculiar 
situation  and  circumstances  of  tiie  coun- 
try, and  have  been  moulded  to  meet  the 
exigencies  of  men,  and  the  demands  of 
justice.  These  rules  ««e,— 1.  Hiat 
whenever  a  natural  boundary  is  called. 

or  in  a  patent  or  deed,  the  hne  is  to  ter- 
minate at  it,  however  wide  oftheeoune 
called  for,  it  may  be ;  or  however  abort, 
or  beyond  the  distance  specified.  2. 
Whenever  it  can  be  prov^  that  there 
was  a  line  actualh'  run  by  the  surveyor, 
was  marked  and  a  comer  made,  the 
party  claiming  under  the  patent  indeed, 
shall  hokl  accordin^y,  notwitbstandini;^ 
a  mistaken  description  of  the  land  in  the 
patent  or  deed.  3.  When  the  lines  or 
courses  of  an  adjouiing  tract  are  called 
for  in  a  deed  or  patent,  the  lines  shall 
be  extended  to  tiiem,  without  regaid  to 
distance :  Provided  Uiose  lines  and 
courses  be  sufficienUy  established,  and 
no  other  departure  be  permitted  from 
the  words  of  die  patent  or  deed,  than 
such  as  necessity  enforces,  or  a  true  con- 
struction renders  necessai^.  4.  Where 
there  no  natural  boundanes  called  for, 
no  marked  trees  or  comers  to  be  founds 
nor  the  places  where  they  once  stood^ 
ascertained  and  identified  bv  evidence  x 
or  where  no  lines  or  courses  of  an  adja- 
cent tract  are  called  for ;  .in  all  such  ca- 
ses, we  are  of  necessity,  confijied  to  the 
courses  and  distances  described  in  the 
patent  or  deed :  for  however  fallacious 
such  guides  may  be,  there  are  none 
other  left  for  the  location.  84  to  95 

2.  Boundary  is  a  question  of  finct,  or  at  lea&t 
of  law  and  fact  combined,  and  to  be  de- 
cided by  the  jury  and  not  by  the  Court. 
It  is  the  province  of  the  particuiar  de- 
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neription  to  abridge  and  ltinit»  but  not  to 
enlar^  the  renertU  deacnption.  Where 
the  thing  referred  to  has  no  pariiaUar 
fiam€f  and  there,  are  superadded  to  the 
general  description*  specifieations  orlo- 
cabtieSy  aU  these  specifications  or  locali- 
ties must  concur  to  point  out  the  object, 
otherwise  it  does  not  appear  to  be  the 
thing'  intended.  If  one  grant  to  J.  S. 
one  thousand  acres  of  land,  and  ns  m&re, 
according  to  certain  lines  which  include 
two  thousand  acres,  the  two  thousand 
acres  pass,  because  the  butsand  bounds 
are  more  certain  tlian  the  quantity.— 
Quantity  is  no  way  oiatenal,  except 
where  the  boundaries  are  doubtful ;  and 
there  it  b  a  mere  circumstance.  539 
3.  Questions  of  boundary,  like  all  other 
questions  of  fact,  depend  on  their  own 
particular  circumstance^  where  every 
shade  of  eTidence*  and  every  tlie  most 
minute  circumstance,  produces  its  ef- 
fect. The  artificial  rules  respecting 
boundanh«re  intended  only  as  guides  in 
the  application  of  drcumstances,  and 
not  as  fixed  laws,  to  be  applied  indi»- 
criaiinately  to  all  cases.  The  injustice 
complained  of  in  our  boundary  deci- 
sions, has  been  produced  by  considering 
these  artificial  rulefl^  not  as  mere  guides, 
but  as  fixed  hiws,  and  applying  them  in- 
discriminately to  all  cases,  whether  they 
fit  them  or  not.  It  is  tlie  province  of 
the  Court  to  expound  to  the  jury  the 
law,  connected  with  the  facts  un- 
der discussioitf  but  not  to  express  an 
opinion  on  the  facts.  If,  therefore,  the 
Court  expiess  an  opinion  on  the  facts,  a 
new  trial  will  be  awarded ;  for  351 
The  act  of  1796,  ch.  4^  declares, 
<^that  it  shall  not  be  lawfiil  for  any 
*'  Judge  in  delivering  a  charge  to  tlie 
"jury,  to  five  an  opinion  wnether  a 
"fiict  is  fufiy  or  sufficiently  proved; 
^  such  matter  being  the  true  omce  and 
**  province  of  the  jury."  556 
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CHARGES  UPON  PROPERTY,  BY 
DEEB  OR  BILL. 
1.  A  fiither,  for  the  purpose  of  advancing 
his  son  in  life,  conveys  to  him  his  ma- 
Bor  plantation  and  sundry  slaves,  re- 
serving to  himself  and  wife,  the  use  of 
such  lands  and  slaves  during  their  joint 
lives  and  the  life  of  the  survivor  of  them : 
and  in  the  conveyance,  ^it  is  agreed 
'<  between  the  father  and  son,  ana  is  to 
**  be  taken  as  a  principal  part  of  their 


^  contract*  that  th^son  is  to  provide  lor, 
**  maintain,  keep,  succour  and  nourisli 
**■  the  father's  daughter  Mary,  during  her 
'<  natural  life,  sp  that  she  db  not  MtfTc-r 
''  or  lacl^ibr  necessaries  in  any  manner 
**  whatsoever."  The  support  and  main- 
tenance of  Mary,  is  not  a  charge  vpo/i. 
the  property  conveyed  to  the  son,  but  a 
personal  chaxve  upon  the  son.  99 

3.  A  covenant  befofe  marriage  to  settle 
certain  lands  upon  tl^e  wife,  amounts  to 
a  specific  lien  upon  those  lands  in  the 
possession  of  the  devisee  :  but  a  gene- 
ral covenant  to  settle  lands  upon  the 
wife,  of  a  certain  annual  value,  gi%'es  no 
remedy  to  Hie  wife,  but  as  a  specialty 
creditor.  100 

COLOUR  OF  TITLE. 

See  Linutation9» 

COMMON  CARRIER. 

No  custom  among  the  owners  and  fi*eight- 
ers  of  boats  on  a  navigable  river,  will  ex 
cuse  them  from  the  operation  of  the  law 
governing  common  carriers.  149 

CONSIDERATION. 

See  Eqidtg,    . 

CONSTABLES. 

1.  A  constable  being  appointed  for  **  the 
**  district  of  Newbem,"  an  Craven  county, 
gave  bond  '*  well  and  truly  to  discharge 
**  his  dut^'  as  constable  in  the  said  diE- 
**  trict."  In  an  action  on  this  bond  for 
neglect  to  collect  money  on  an  execu- 
tion which  was  put  into  his  hand%  proof 
that  the  defendant  in  the  execution  had 
properly  in  Craven  county,  but  out  of 
the  district  of  Newbem,  will  not  sup- 
port the  action.  146 

2.  The  powers  and  duties  of  constables  are 
coextensive  with  the  limits  of  the  coun- 
ty within  which  they  are  appointed. 
The  word  « district,"  used  in  the  7xli 
section  of  the  act  of  1741,  ch.  5,  doc;; 
not  restrict  their  powers  or  duties  to  any 
section  of  the  county ;  it  is  merely  di- 
rectory to  the  county  court  to  make  an 
appointment  where  a  vacancy  hap- 
pens, id. 

3.  Although,  for  this  reason,  the  constable 
in  the  case  above,  is  liable  in  an  action 
on  the  case  for  breach  of  iduty  any  wherc^ 
in  the  coun^  of  Craven;  yet,  being 
sued  on  his  bond,  the  covenant  in  which 
is,  '^that  he  wUl  discharge  his  duty 
•*  in  ttie  district  .of  Newbem,**  if 
the  breach  assigned  were,  that  he  did 
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not  discharj^  hb  duty  gentraXtg^  there 
would  be  a  virumce  between  the  bond 
and  the  breach  ;  if,  that  he  did  not  dia- 
charee  hia  dhity  within  the  district  of 
.  Newhenv  the  evidence  does  not  8iq>- 
port  the  breach.  id, 

CONTRIBUTION  BETWEEN  DEVI- 
SEES AND  LEGATEES. 
1.  Testator  devised  Ms  Hnds  to  Fleming, 
an  afien,  and  three  negro  skves  to  hia 
brother  Thomas.  He  appointed  Flem- 
ing and  Harwell  his  executors^  and  g»re 
them  power  to  sell  such  of  his  property 
as  they  mifi^ht  think  necesssry  for  the 
payment  m  his  debts.  The  executors 
soul  the  lands,  and  applied  the  purchase 
money  to  \he  payment  of  Fleming^s 
debts.  The  negro  slaves  bequeathed 
to  testator's  brother  Thomas,  were  then 
sold  to  pay  the  testator's  debts.  They 
were  sold  upon  a  credit,  |tnd  purchased 
by  the  giuirdian  of  Thomas,  in  trust  for 
him.  The  guardian  gave  his  own  bond 
for  the  purchase  money.  Thomas,  the 
legatee,  filed  his  bill  against  Harwell, 
the  surviving  executor,  (Fleming  hav- 
ing died)  charged  him  with  a  misappli- 
cation of  the  purchase  money  of  the 
luids ;  that  the  lands  were  sold  avowed- 
ly to  pay  the  debts  of  the  testator,  and 
if  the  money  had  been  apphed  to  this 
object,  it  would  not  have  been  necessa- 
ry to  sell  the  negroes.  The  bill  prayed 
as  against  Harwell,  that  he  be  decreed 
to  deliver  up  Uie  bond  which  he  had  ta- 
ken for  the  purchase  money  of  the 
neg^es.  The  bill  was  also  filed  against 
Johnson,  the  purchaser  of  the  lands, 
charging  him  with  notice  of  the  trusts 
of  the  will,  and  with  connivance  in  the 
misapplication  of  tlic  purchase  money ; 
and  prayed,  as  against  him,  that  if  com- 
plainant could  not  be  otherwise  reliev- 
ed, he,  Johnson,  might  be  decreed  to 
pay  to  complainant  the  value  of  the  ne- 
groes. To  this  bill,  tlic  defendants 
demurred,  and  shewed  for  cause, 
that  it  appeared  by  complainant's 
own  shewing,  that  he  was  not  interested 
in  the  question  made  in  tlie  bill  relative 
to  the  sale  of  the  lands,  or  the  proceeds 
of  the  sale,  nor  entitled  to  have  the 
bond  delivered  up.  The  demurrer  al- 
lowed, for  the  persona]  estate  is  prima- 
rily liable  to  pav  debts ;  and  altnough 
the  testator  migbt  liave  subjected  any 
particular  part  of  hit  estate  to  this  piu*- 
pose,  yet,  in  this  case,  he  hsui  not  done 
BO ;  he  has  given  power  to  bis  execu- 


ton  to  sell  any  part  of  the  estate  they 
{leased,  to  pay  ddits.  This  does  not 
tnuiafer  to  the  real  estate  the  liability  of 
the  personal  to  pay  them ;  and  after  the 
deatn  of  the  debtor,  the  law  directs  t)ke 
penofial  estate  to  be  exhausted,  before 
the  lands  shall  be  resorted  to  for  satisfy- 
ing debts.  The  rale  therefore  does  not 
apply  in  this  case,  <*that  where  one 
**  elaimant  has  more  than  one  fund  tore* 
'*  sort  to,  and  another  claimant  only  oae, 
**  the  fint  cbimant  shall  resort  to  that 
<^nd,  on  which  the  second  has  no  ben.** 
In  the  Iile4ime  of  the  testator,  crediUtfs 
might  sue  oitt  their  executions  against 
his  real  as  well  as  personal  estate ;  but 
after  his  death,  the  lands  go  to  the  heir 
or  devisee,  and  the  personal  estate  to 
the  executor ;  and  the  creditors  cannot 

Eursae  the  first  until  the  latter  be  ex^ 
austed,  in  satisfying  their  simple  con- 
tract debts ;  and  the  bill  does  not  chaiige 
that  complainant's  legacy  was  sold  to 
pay  specialty  debts.  Thfl«court  must 
therefore  presume  that  it  was  sold  to 
pay  simple  contract  debts  only.  Heirs 
and  devisees  cannot  be  sued  in  the  first 
instance  for  such  debts,  and  the  lands 
descended  or  devised  to  them  cannot 
be  subjected  to  their  payment,  except 
in  the  way  pointed  out' in  the  act  of 
1 784,  ch.  1 1 .  if  then,  the  lands  devised 
in  this  case,  had  been  sold,  and  simple 
contract  debts  paid  with  the  proceeds^, 
the  devisee  would  have  a  rig^t  to  call 
upon  the  legatee  of  the  personal  estate 
to  make  his  devise  g^d  to  him.  But  if 
the  debts  were  specialty  debts,  com- 
plainant could  not  stand  m  the  place  of 
the  specialty  creditors,  as  against  the  de- 
visee of  the  lands,  because  such  a  devi- 
see is  as  much  a  9pecific  devisee,  as  the 
specific  devisee  of  a  chattel.  The  prin- 
cipal rule  in  marshalling  assets  is,  that 
wnen  a  creditor  may  resor*  to  both  the 
real  and  personal  estate,  and  the  legatee- 
can  only  resort  to  the  personal,  if  this 
be  insufficient  to  pay  both,  the  creditor 
will  be  confined  to  the  rc^il  estate :  or  if 
he  has  been  satisfied  out  of  the  perso- 
nal fund,  the  court  will  permit  the  lega- 
tee to  stand  in  his  place,  and  receive  sa^ 
tisfiiction  out  of  the  real  estate,  to  the 
amount  taken  from  the  personal.  But 
this  rule  operates,  only  where  the  real 
estate  is  charged  with  the  payment  of 
debts  or  legacies,  or  where  the  creditor 
has  a  lien  .upon  it;  except  .where  the 
donee  is  hear  at  law,  and  then  ag»ns^ 
him  tiie  lauds  will  be  liable  to  the  spe*- 
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oialty  debts  in  ease  of  the  penoiiAl 
estate.  Flemins^  must  be  considered  a 
devisee  of  the  uuid ;  (or  an  alien  can 
take;  for  vhote  benefit  he  takes,  is  a 
question  in  which  complainant  has  no 
interest.  192 

CREDITORS. 

See  /imi^aft'oTM^Statute  of,  13. 

COVENANT. 

1.  Tenant  in  tail  aliens,  and  in  his  conTey- 
ance,  '<  he,  for  himself,  his  heirs,  execu- 
'*  tors,  and  administrators,  doth  covenant 
**  and  agree,  the  premises,  to  him  the 
**  said  A.  B.  his  heirs  and  assigns,  a^rainst 
**  the  lawful  claims  or  demands  of  any 
**  person  or  persons  whatsoever,  forever 
**•  to  warrant^  secure  and  defend."  He 
then  dies,  and  real  assets  descend  to  the 
issue  in  tail,  of  greater  value  than  the 
land  aliened.  A  discontinuance  of  the 
estate  taiffs  not  worked :  for  the  cove- 
nant is  not  a  covenant  real,  annexed  to 
tiie  land,  whereby  the  alienor  and  his 
heirs  are  bound  either  on  a  voucher  or 
judgment  in  a  •warranUa  chartm  to  yield 
other  lands  of  equal  value  in  case  of 
eviction  of  the  tenant  by  better  title. 
But  it  is  a  personal  covenant  to  defend 
the  possession,  a  covenant  for  quiet  en^ 
joyment,  the  breach  of  which  is  to  be 
repaired  not  in  land,  but  in  damages ; 
and  these  must  be  primarily  paid  out  of 
the  personal  fund.  47 

2.  The  disuse  of  real  actions  has,  from  ne* 
cessity,  given  to  tlie  warrantee  a  ri^t 
to  bring  an  action  of  covenant,  in  which 
he  recovers  damages  according  to  the 
value  of  the  land  at  the  time  the  war- 
ranty was  entered  into.  If  he  couid  not 
bring  this  action,  he  would  be  without 
remedy ;  but  the  same  remedy  does  not 
exist  «>r  rebutting  the  heir ;  for  if  the 
ancestor  hath  left  real  or  personal  as- 
sets, the  purchaser  may  be  recom- 
pensed, id, 

*  3.  Action  of  covenant  on  a  deed,  in 
which  the  defendant  set  forth  '<  that  in 
»  consideration  of  £44,  to  him  paid»  he 
*'  had  sold  to  the  plaintiifa  note  of  hand 
<'  upon  John  Arnold  for  £50,  given  to 
«hun  by  one  John  Maachan;  and  if 
''  there  thoidd  any  thing  fail  in  the  reco- 
*'  very  of  the  said  note,  or  if  Arnold  should 
*'  pay  it  in  paper  money,  without  allow- 
"  mg  the  depreciation,  then,  and  in  that 
*'  case,  the  defendant  obliged  himself  to 
**  make  the  same  good  to  the  pbdntifF: 
'*  or  if  Arnold  should  be  allowed  a  re- 


^  ceipt  by  one  Biz  to  him  for  £18,  the 
**  defendant  obliged  himself  to  make  it 
**  flpood.".  This  covenant  extends  to  the 
scMvency  of  Arnold,  and  the  object  of  it 
was  to  secure  the  plaintiff  against  his 
insolvency,  the  allowance  of  the  depre- 
ciation and  the  receipt  of  Dix.  The 
words  'Mfany  thin^  should  fail  in  the 
•*  recovery  owthe  said  note**  point  to  a 
complete  indemnity  to  the  plaintiff,  if 
from  any  cause  he  should  not  receive 
the  amount  of  the  note ;  they  mean  not 
only  that  a  judgment  should  be  obtain- 
ed, but  that  the  money  should  be  paid. 
A  "  recovery"  signifies,  in  legal  contem- 
plation, the  obtaining  of  any  thing  by 
judgment  or  trial  at  law.  169 

See  Damages,  2. 

CONSTRUCTION. 

1.  The  true  meaning  of  the  maxim, 
*■  Proximo  antecedentijlai  reiaHo  nisi  tm- 
"  pediatur  oerOerUii^'  is,  that  refer- 
ence shall  be  made  to  the  next  antece- 
dent or  not,  accordingly  as  tiie  sense, 
and  reason  and  justice  of  the  thing  re- 
quire it.  18 

2.  In  construing  a  will,  the  Court  will  look 
to  the  state  of  the  testator's  family,  and 
to  the  kind  and  extent  of  property  he 
ownedatthe  time  of  making  his  will.  27 

D 

DAMAGES. 

1.  A.  agrees  to  deliver  to  B.  certain  spe- 
cific articles  by  a  particular  day,  for 
which  B.  agrees  to  pay  him  a  certain 
price.  A.  neglects  to  deliver  them,  for 
which  he  is  sued.  Although  upon  tiie 
trial  it  do  not  appear  that  B.  has  sustain- 
ed any  actual  damage,  he  is  entitled  to 
recover  nominal  damages ;  for  the  Law 
requires  damages  to  be  assessed  for  the 
breach  of  all  valid  contracts,  when  prov- 
ed to  the  satifaction  of  a  jury.  119 

2.  A.  having  covenanted  to  buUd  for  B.  a 
house  of  certain  dimensions  and  form,  (rf* 
j^ood  materials,  and  to  execute  the  work 
m  a  workmanlike  manner,  built  a  house 
of  the  form  and  dimensions  set  forth  in 
the  covenant ;  but  part  of  the  materials 
were  not  good,  and  part  of  the  work  was 
not  done  in  a  workmanlike  manner.  B. 
refused  to  accept  the  house,  and  sued 
A.  on  his  covenant.  B.  is  entitled  to 
recover,  not  the  value  of  such  a  house 
as  A.  had  covenanted  to  build,  but  the 
difference  in  value,  between  such  a 
house  and  the  house  buUt,  and  damages 
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for  the  breach  of  the  coyenant ;  unless 
the  materials  and  workmanship  be  so 
inferior  as  to  be  of  little  or  no,  value.  501 
See  9Vnt9  of  Enqmry, — Eviclion, 

DEVISE. 

1.  A.  by  his  will  directed  certain  negro 
slaves  to  be  c^vided  between  his  three 
chil(h%n,  Willism,  Mai^^aud  Sarah,  when 
either  of  them  should  come  of  age, 
or  sooner,  if  the  executors  found  it  ne- 
cessary: and  then  declared,  <<that  if 
eitherof  the  said  children  should  die  un- 
der age,  without  heirs,  then  that  share 
should  be  (Uvided  between  the  other 
two  cliildren."  Mary  died  under  age 
and  without  issue  :  William  then  died, 
leaving  Sarah,  of  the  whole  blood,  and 
two  brothers  and  a  sister  of  the  half  blood, 
of  the  maternal  side.  The  part  of  Ma- 
ry's share  which  accnied  to  WilHam  up- 
on her  death,  does  not  survive  to  Sarah, 
but  gt)es  to  her  and  to  the  brothers  and 
SDSters  of  the  half-blood.  21 

See  Le^acie9, 

2.  A.  being  seised  of  a  tract  of  land,  and 
possessed  of  five  slaves,  made  his  will,  and 
therein  lent  to  hi8wife,during  her  life, 
his  land  and  three  of  his  slaves,  with  his 
household  fiuniture  and  stock.  He 
then  directed  that  if  his  w^ife  should  be 
ensient  with  child,  such  child  should  be 
raised  and  educated  by  his  wife,  out  of 
the  income  of  the  property  left  her,  aa 
vdl  as  all  the  prdperhf  he  died  fossessed 
4tf,  He  then  bequeathed  to  his  broth- 
er's two  daughters  his  otlier  two  slaves, 
to  be  divided  between  them  when  either 
of  them  should  marry.  The  wife  was 
etuient  with  child,  and  one  of  the  brotli- 
cr's  daughters  having  married  the  exe- 
cutor, was  called  upon  to  dlvi<le  the  two 
slaves  and  their  increase  between  her 
and  her  sister.  Held,  that  the  brother's 
daughters  were  not  to  take,  if  tlie  wife 
should  prove  eruient  with  child:  and 
that  all  the  property  belonged'  to  the 
child  after  the  mother's  death.  27 

fiee  Construction^  2. 

X  Testator  bequeaths  negro  slaves  to  his 
wife  during  her  life,  and  directs  that  af- 

.  ter  her  death  they  shall  be  set  free ;  and 
enjoins  it  as  a  duty  upon  his  executors 
to  use  their  best  endeavors  to  procure 
from  Court  a  licence  to  emancipate  them. 
He  then  gives  several  small  legacies  to 
bis  nieces^  and  concludes  his  will  with  a 
declaration  **  that  no  ])erson  or  persons 
^  whatever,  being  in  any  degree  related 
^<to  him  or  his  wue,  or  any  other  peraon 


**  or  persons  whatever,  other  than  wa& 
*<  therein  before  mentioned,  should  erer, 
**  under  any  pretence,  come  in  for  a 
•*  share,  or  receive  any  part  of  his  ^»- 
<<  tate/'    He  appoints  his  wife  and  four 
other  perr^ons  his  executors:  his  wife 
holds  the  negroes  during  her  life,  and 
bequeaths  them  to  her   niece,  whose 
husband  takes  them  into    possession^ 
claiming  the  absolute  property  in  them. 
The  siin'iving  executors  bring  detinue 
for  the  negroes,  and  recover ;  because 
although  by  the  policy  of  our  law,  the 
ulterior  limitation  after  the  wife's  life 
estate  is  void,  the  entire  interest  in  the 
nes^Toes  did  not  vest  in  her:  She  could 
not  claim,  under  the  wiU,  and  in  express 
opposition  to  the  will ;   and  here  there 
were  express  words  of  exclusion  as  to 
any  other  interest  than  one  for  life.  Her 
interest  as  one  of  those  among  whom 
the  residue  of  the  estate  undisposed  of 
by  the  will  was  to  be  divided,  was  not 
such  an  interest,  before  the  asseht  of 
the  executors,  as  vested  a  legal  title  in 
her  legatee.    The  assent  of  the  execu- 
tois,  was  in  this  as  in  all  other  cases,  co- 
extensive with  the  legac)'.  Where  there 
is  no  rematmler,  the  assent  enures  to 
the  benefit  of  the  particular  tenant  only ; 
and  the  executors  are  entitled  to  the 
possession  of  the  chattel  again,  to  per- 
form the  other  trusts  of  their  office. 
The  clause  of  the  will  excluding  all  per- 
sons from  a  beneficial  interest  in  the  ne- 
groes after  the  life  estate  of  the  wi/c» 
docs  not  a^ect  the  interest  of  the  plain- 
tiffs as  executors  or  trustees,  nor  ttie  in- 
terest arising  from  tlieir  office  of  execu- 
tors, which  is  necessary  to  perform  the 
trusts  of  the  will^  or  the  trusts  raised  by 
law.     A  legacy  cannot  be  claimed  under 
a  will  in  express  opposition  to  the  plain 
intention  or  the  testator.    But  tlie  next 
of  kin  can  take  in  express  opposition  to 
the  words  of  the  will ;  for  they  take  un- 
der the  Law,  and  not  under  the  will.  110 
4.  A.  de%'ised  his  lands  to  his  son  Henr^, 
his  daughter  Pegg\*,  and  tlie  child  lus 
wife  was  ensient  witli,  as  tenants  in  com- 
mon ;  and  declared  that  on  the  coming 
of  age  of  his  son  Henrv,  it  shotdd  be  at 
his  option  to  have  the  land  sold  or  not ; 
if  sold,  the  money  ainsing  therefrom  wan 
to  be  equally  divided  bet>reen  him  and 
the  other  two  children ;  and  tlic  execu- 
tor was  authorised  to  sell  the  lands,  if 
Henry  should  wish  it,  and  divide  the 
money.     A.  died  in  1793,  and  his  wife 
soon  afterwards  was   delivered    of  a 
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daughter,  who  shortly  thereafter  died. 
The  widow  married,  and  had  isaue,  a 
daug'hter  named  Attillia.  Peg'gy  died 
in  May,  1796,  and  Attillia  was  bom  in 
September  following.  Henry,  on  arriv- 
ing at  age  in  1807,  sold  the  land,  and 
Attillia  now  claimed  one-fourth  part  of 
the  lands,  and  brought  an  ejectment  a- 
gainst  Henry's  alienee.  Pending  the 
suit,  the  executor  executed  a  convey- 
ance to  Henry's  alienee.  Attillia  is  not 
entitled  to  recover  any  part  of  the  Umda^ 
whatever  right  she  may  have  to  a  share 
of  the  money  for  which  thejr  were  soldj 
nor  can  the  Court  in  the  action  of  eject- 
ment take  any  notice  of  her  claim  for  a 
share  of  the  rents  which  accrued  before 
the  sale.  '  156 

5.  Testator  lent  to  his  son  Littleton,  three 
negroes,  and  directed  bis  executors  to 
hire  them  out  and  apply  the  hire  to  the 
support  of  Littleton  during  his  life,  and 
After  his  death,  to  divide  the  negroes  and 
theii;  increase,  among  his  son  Bird's 
children,  as  they  should  arrive  at  age. 
He  then  directed,  that  all  the  remainder 

^  of  his  estate  should  be  sold  by  his  exe- 
cutors, and  after  paying  debts,  &c.  be 
equally  divided  among  his  son  Bird's 
children,  an  aforesaid.  Bird  had  seve- 
ral children  bom  after  the  death  of  the 
testator,  in  the  life-time  of  Littleton,  and 
before  Bird's  eldest  child  arrived  at  age. 
And  a  question  arose,  whether  these 
after-bom  children  were  entitled  to  dis- 
tributive shares  of  the  property  included 
in  the  residuary  clause  of  the .  will. 
Held,  that  they  were  entitled  equally 
with  the  children  born  before  the  testa- 
tor* t>  death .  All  the  children  of  Bird  are 
entitled,  who  were  livins^  at  the  time  the 
property  oueht  to  be  divided :  that  time 
IS,  **  after  Littleton's  death*  and  when 
"  Bird's  eldest  child  arrives  at  age." 
Both  events  must  happen  before  a  divi- 
sion ;  and  the  ('ourt  will  postpone  a  di- 
vision, until  the  happening  of  the  latest 
event,  in  order  to  embrace  a  greater 
number  of  children,  in  confom^  with 
the  i^rinciples  governing  the  Courts  m 
marriage  settlements.  178 

6.  Where  a  fund  is  to  be  divided  under  a 
will,  persons  claiming  the  fund  under  a 
general  description}  are  entitled,  if  they 
can  bring  themselves  within  the  descrip- 
tion, id, 

7.  Where  property  is  given  to  the  chil- 
dren of  A.  and  no  time  is  fixed  for  a  di- 
vision, it  is  divisible,  by  the  will,  at  the 
testator's  death,  although  the  executors 
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must,  by  law,  hold  it  for  tWo  years,  for 
the  benefit  of  creditors ;  and  only  chil- 
dren born  at  the  time  of  the  testator's 
death,  or  ih  ventre  #a  mere^  are  entitled. 

See  Contribution.  ' 

8.  Testator  gave  to  his  wife  **  all  the  pro* 
**  perty  he  received  with  her ;  and  the 
**  rest  of  his  estate  he  gave  her  until  his 
**  son  should  come  to  lawful  age,  when 
^  the  same  should  belong  to  him  :  and 
'*  in  the  mean  time,  directed  that  his  son 
**  be  maintained  and  educated  at  a  rem- 
'<  sonable  expense  out  of  his  estate,  in 
**  proportion  to  the  vahie  of  all  the  pro- 
^  perty,  and  its  general  profits  and  in- 
*•  come."  The  widow  died,  leaving  her 
son  surviving  her,  who  died  before  he 
attuned  the  age  of  twenty-one.  The 
leg^Lcy  to  the  son  vested  in*him  on  the 
death  of  the  testator,  and  did  not  lapse 
by  his  death  before  twenty-one.  The 
wordi  "  till  his  son  should  come  to  law- 
**  ful  age,  when  the  property  should  be^ 
"  long  to  him,"  do  not  import  a  contin- 
gency :  thev  only  mark  the  time  when 
uie  remainder  limited  in  the  will  is  to 
vest  in  possession;  the  devise  being 
considered  as  made  subject  to  the  inter- 
mediate estate  created  out  of  it,  and 
made  an  exception  to  it.  This  does  not 
conflict  with  ttie  rule,  tliat  where  a  de- 
vise or  bequest  is  made  to  a  person  when 
he  shall  attain  twenty-one,  without  any 
disposition  of  the  property  in  the  mean 
time,  that  generally  such  devise  or  be- 
quest is  conditional,  and  will  not  vest  be- 
fore tliat  period ;  for  the  word  ••  when** 
standing  by  itself  and  applied  to  lega- 
cies, is  a  word  of  condition ;  but  an  ex- 
ception is  made  to  the  rule,  where  the 
testator  has  disposed  of  the  intermediate 
interest  either  to  a  stranger  or  the  lega* 
tee.  '  318 

9.  Testator  bequeathed  a  slave  named 
Nell  *<  to  his  wife  during  her  natural  life 
**  or  widowhood ;"  and  in  a  subsequent 
clause  of  his  will,  he  declared  <*  that  the 
**  negro  womati  Nell  should  become  the 
**  property  of  his  daughters,  A.  and  B, 
**  at  their  mother's  death,  or  at  the  time 
«  his  son  Thomas  arrived  to  sixteen 
*'  years  of  age ;  and  if  the  widowhood 
**  of  his  wife  should  terminate  before 
**  her  natural  life,  Nell  should  remain  in 
**  the  place  where  he  livedo  for  the  sup* 
**  port  of  his  cliildren."  The  daughters 
are  not  entitled  to  Nell,  until  both  events 
happen,  to  wit,  the  death  of  the  widow^ 

snd  the  sni  vsl  of  Thomui  to  tbe  i^  of 
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sixteen^  and  the  Court  will  construe  * 
tne  word  or  cojijunctively,  to  ettcctuate 
the  tcstatoi***  intention.  54^ 

tU.  Altliough  the  validity  of  an  executory 
dcvise  is  to  be  tested,  not  by  the  event, 
hut  by  the  wonls  which  tie  up  the  hap- 
pening' of  the  event,  so  tliat  if  tlie  event  • 
iiappen  at  all,  it  must  be  witliin  the  pre- 
scribed time :  vet,  td  claim  under  such 
tlevise,  it  must  be  shewn  tlKit  tlie  con- 
tingency has  happened  within  the  pc- 
riocl  prescribed,  or  as  tlie  testator  di- 
rected. Therefore,  where  a  testator 
directed,  tliat  upon  the  failure  of  the  .^ 
issue  of  liis  two  sons,  part  of  tlie  lands 
devised  to  tl^em,  should  be  rented  out 
for  the  benefit  of  his  daughter  during 
life,  and  after  her  death  to  her  cliildren ; 
and  another  part  of  the  lands  at  the  same 
lime  to  pass  to  J.  S  :  If  tlie  limitation  to 
J.  S.  be  deemed  good,  yet  he  cannot 
recover  the  lands,  witliout  shewing  that 
the  issue  of  the  sons  htul  fiuled  in  tlie 
life-time  of  the  daughter.  558 

DESCENT. 
1.  S.  having  two  daughters,  A.  and  B.  and 
a  son  C.  made  his  will,  and  devised  his  2, 
lands  to  his  grandson  I),  the  son  of  C. 
The  daughters  A.  and  B.  survived  their 
father ;  the  son  C .died  before  him,w here- 
by the  g^idflon  D.  who  was  tlie  devisee 
of  the  lands*  became  one  of  tli%  heii-s  at 
law  of  his  grandfather.  A.  one  of  the 
daughters,  died  intestate,  and  without 
issue.  The  mother  of  1).  married  a  se- 
cond husband,  by  whom  she  had  three 
children:  and  D.  having  died,  a  ques- 
tion arose,  whether  these  children  being 
of  the  hafr-blood  of  the  maternal  line, 
were  entitled  to  share  in  the  lands  de- 
vised to  D.  he  having  left  at  his  death, 
his  sister  B.  of  the  whole  blood,  him  sur- 
viving. U^ld  that  they  were  entitled 
under  the  acts  regulating  descents ;  for 
D.  took  the  land  wukr  the  rviff^  and  not 
by  descent.  If  he  had  taken  by  de- 
scent, the  sister  of  the  whole  blood  would 
exclude  brothers  and  sisters  of  the  half- 
blood.  iCa  man  devise  his  lands  to  liis  >- 
heirs  without  changing  the  tenure  or 
quality  of  the  estate,  the  heira  are  in  by 
descent :  And  so  in  all  cases  where  they 
take  the  same  estate  by  will,  as  they 
would  have  taken,  had  their  ancestor 
died  intestate.  Where  testator  devises 
to  his  two  daughters  and  their  heirs  for- 
ever, to  be  equally  divided  between 
them,  the  daughters  take  by  descent 
^and  the  devise  is   void :  because  the 


words  of  the  devise  makethemtenLnf^ 
in  common,  which  they  would  be  under 
the  act  regulating  descents,  bad  thciv 
ancestor  died  intestate.  The  design  of  the 
act,  in  directing  that  the  heirs  shall  take 
as  tenants  in  common,  was  to  exclude 
survivorship :  for  besides  the  unity  of 
possession,  they  are  assimilated  to  pai^ 
ceners  bv  the  unities  of  title  and  ;ntep* 
est,  all  coining  in  by  descent  from  the 
same  ancestor,  and  claiming  the  same  in- 
terest. In  the  case  of  parceners,  a  de- 
vise to  one  is  good ;  a^  where  a  man 
having  two  daughters,  devises  all  to 
one,  sue  shall  take,  all  b^  the  devise,  and 
not  a  moiety  by  descent,  and  a  moiety 
by  the  devise ;  for  tliis  is  not  a  devise 
to  an  heir,  because  both  parceners  m^ke 
the  heir,  and  the  one  is  not  heir  without 
tlie  other.  Here  the  grandson,  the  de- 
visee, was  not  the  sole  heir  of  hb  fC^^nd- 
father,  the  testator.  l*here  were  two 
daughters,  his  aunts^  He  must,  there- 
fore, be  considered  as  taking  all  the  lands 
by  purchase,  and  upon  his  death,  the 
half-bloo<l  are  entitled  to  inherit  equally 
with  the  whole  blood.  209 

,  Claim  of  the  half-blood  ia  the  case  of  a 
purchiued  estate,  Samuel  Swann,  sen. 
devised  tlie  lands  in  tail  to  his  first  son, 
Samtie^  Swann^  jun.  and  to  his  second 
and  third  sons  in  succession,  to  wit, 
John  and  Thomas,  who  were  by  a  second 
wife.  Samuel,  t  he  devisee,  became  seis- 
ed  in  tee,  by  virtue  of  the  act  fit'  1784, 
ch.  22.  He  devised  one  part  of'  the 
lands  to  John  Swann,  one  of  hb  broth- 
ers of  tlie  maternal  half-blood,  and  ano- 
ther part  to  Thomas  Swann,  another 
brother  of  the  maternal  half  blood.  John 
died  intestate,  leaving  issue,  Samuel 
Johnston  Swann,  who  died  intestate  and 
without  issue*  Thomas  Swann  died  in- 
testate and  vnthout  issue,  leaving  Mary, 
the  malemal  sbter  of  the  half-blood,  and 
the  said  Samuel  Johnston  Swann,  a  ne^ 
phew  of  the  whole  blood.  A  queatioa 
arose  who  were  entitled  to  the  lands  ^ 
The  kindred  on  the  paternal  nde,  who 
were  further  in  degree,  or  the  matemsl 
half-sister }  The  kindred  on  the  pater- 
nal side  are  the  lessors  of  the  plaintiff: 
The  maternal  half  sbter  is  the  defend- 
ant's wife.  Held  that  the  maternal  half 
sister  is  entitled  to  the  lands:  for  1, 
Both  John  Swann  and  Thomas  Swann 
took  the  lands  as  purchasers :  and  the 
same  person  who  would  have  been  the 
heir  of  John  Swann,  had  he  died  without 
isBue,  bthe  heir  of  Samuel  Johnstofi 
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Swanti.  At  the  comfflon  law,  the  prin- 
ciple on  which  the  law  of  collateral  id*  * 
heritances  dependii^  is,  that  upcm^e 
failure  of  the  issue  in  tlie  last  proprit^or, 
the  estate  shall  descend  to  the  blood  of 
the  first  purchaser :  and  he  who  would 
have  been  heir  to  the  father  of  the  de- 
ceased, shall  be  heir  to  the  son.  When 
a  man  purchased  an  estate,  he  took  it  as 
tL/eudum  novum,  descendible  to  his  heirs 
general,  first  of  the  patemaly  and  then  of 
the  maternal  line.  If  he  died  without 
issue,  or  brother  or  sister,  or  the  issue  of 
such,  his  eldest  paternal  uncle  w^uld 
take:  If  there  were  no  such  uncle,  nor 
the  issue  of  auch,  then  his  paternal  aunts. 
If  there  were  neither,  nor  the  issue  of 
such,  then  his  eldest  g^eat  uncle  of  the 
line  of  his  paternal  grandfather,  and  so 
on,  until  that  line  were  exhausted,  al- 
ways gpving  a  preference  to  the  male 
stocks.  On  the  failure  of  blood  in  the 
line  of  the  paternal  grandfather,  then  the 
same  rule  was  to  be  followed  as  to  the 
mafernal  g^ndmother's  line.  If  that 
failed,  then  the  maternal  grandmother's 
fine  was  to  inherit.  On  the  failure  of 
tluit  line,  then  the  maternal  grandmo- 
ther's line  was  to  be  sought  for.  The 
issue  of  the  eldest  son  of  Wiltiam  Swann, 
who  was  the  brother  of  Samuel  Swann 
the  elder,  would  be  the  heir  of  Samuel 

r^ohnston  Swann,  at  common  law.  2. 
But  the  act  of  1764,  ch.  22,  has  let  the 
half-blood  into  the  inheritance,  «A«n/Aa^ 

•  half-blood  ia  in  the  line  of  inheritance, — 
That  act  does  not  change  or  alter  the 
stocko  or  genealogical  Unet,  as  Xhiy  were 
known  at  common  law.  They  remain 
the  same,  with  tlie  addition  of  the  half" 
blood  when  in  thote  Hues,  Mary,  the  wife 
of  William  Shepperd,  is  the  heir  entitled 
to  these  lands  under  the  act  of  1784 ; 
because  she  is  next  in  the  degree  of  the 
blood  of  the  purciiascrs,  being  a  sister ; 
and  although  of  the  haff -blood,  the  3d 
and  4th  sections  of  that  act  render  her 
capable  of  i:  Ai^iriting.  The  hnlf-blood 
shall  not  inherit  when  out  of  the  common 
law  stocks  or  lines,  although  in  equal  or 
in  a  nearer  degree.  Thus,  when  lands 
descend  on  the  side  of  the  father  to  a 
son  who  dies  without  issue,  leaving  a 
half-blood  brother  on  the  maternal  side, 
and  an  uncle  or  more  remote  relation  of 
the  whole  or  half-blood  on  the'  paternal 
side,  the  relation  next  in  degree  on  the 
patemat  side,  shall  inherit :  1st,  because 

,   iie  is  of  the  blood  of  the  first  purchaser: 
2d,  the  proviso  to  the  3d  scctioti  of  the 


act  of  1784,  declares  that  the  maternal 
half-blood  brother  shall  not  inhcrit,<ii7i/t7 
eiich  paternal  line  be  exkaunted  of  the  half- 
blood,  and  of  course,  of  the  tohole  blooU. 
Heirs  shall  be  sought  for  in  the  paternal 
line,  ad  infinitum,  before  any  of  the  ma- 
temal  kindred  shall  inherit,  however 
near  in  degree ;  and  e  converto,  where 
the  lands  shall  descend  on  the  maternal 
line.  353 

Z,  Claim  of  the  half-blood  in  the  case  of  a 
descended  estate,  prior  to  the  act  of  1808 
ch.  4.     Heni7  Hill  being  seised  of  the 
equitable  estate  in  the  lands,  died  intes-  * 
tate,  leaving  an  only  child,  Joseph  John 
Hill,  upon  whom  the  lands  descended. 
His  mother,  the  widow  of  Henry  Hill, 
married  a  second  husband,  bv  whom  sho 
had  issue,  who  were  living  wnen  Joseph 
John  Hill,  their  half  brother,  died  intes- 
tate.    Henry  Hill  left  a  brother  named 
Whitmel  HiJl,  who  afterwards  died,  leav- 
ing an  only  son,  Thomas  B.  Hill,  his  heir ' 
at  law.    Upon  the  death  of  Joseph  John 
Hill,  in  1808,  a  question  arose  whether 
the  lands  of  whicli  he  died  seised,  de- 
scended to  Thomas  B.  Hill,  his  paternal 
cousin,  and  of  the  blood  of  the  nrst  pur- 
chaser, or  to  the  maternal  brothers  and 
sisters  of  the  said  Joseph  John  Hill.— - 
The  complainants  are  the  maternal  bro- 
thers and  sisters.    The  defendant  is  the 
I)atemal  cousin  and  the  heir  at  common 
aw.    Although  this  be  a  case  of  lands 
which  come  to  the  person  last  seised,  by 
descent,  yet  the  case  having  occurred 
prior  to  the  act  of  1808,  ch.  4^  the  half- 
blood  of  the  maternal  line  are  entitled 
to  the  lands,  under  the  act  of  1784,  ch. 
22.  410 

Dn^ORCE. 
1.  Petition  for  divorce  from  the  bonds  of* 
matrimony,  for  adulteiy  committed  in 
the  ycars'l812  and  1813.    Petition  dis- 
missed ;  for  the  act  of  1814,  ch.  5,  is 
the  only  law  which  gives  authoritv  to 
the  Coiuts  to  take  cognizance  of  tlie 
subject  of  divorce.    The  adultery  charg- 
ed was  prior  to  the  passage  of  this  act^ 
and  the  act  shall  not  be  so  construed  as 
to  have  a  retrospective  operation.    Be- 
cause, before  the  passing  of  the  act  of 
1814,  adultei^'  was  punishable  only  by 
a  fine.     To  superadd  to  this  liability,  ^, 
deprivation  of  the  marital  ri^ts  under 
the  act  of  1814,  would  be' to'  increase 
the  punishment  of  the  offence  ;  andthia 
would  be  contrary  to  the  24th  section  of 
the  Bill  of  Kighti,  which  declares^  that 
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**  no  «r  pnt  facto  laws  ought  to  be 
**  made ."  Ex  pott  facto  laws  are  of  dif- 
ferent kinds:  1.  Every  law  which  makes 
an  acUon  done  before  the  passings  of  the 
law,  and  which  was  innocent  when  done, 
criminal,  and  punishes  such  action.  2. 
Every  law  that  aggravates  a  crime,  or 
makes  it  greater  Sum  it  was,  when  com- 
mitted. 3.  Every  law  that  changes  the 
punishment,  and  inflicts  a  gpreater  pun- 
lahment  than  the  law  annexed  to  the 
crime  when  comnutted.  4.  Every  law 
that  alters  tlie  legal  rules  of  evidence, 
and  receives  less  or  different  testimony, 
than  the  law  required  at  the  time  of  the 
commission  of  the  offence,  in  order  to 
convict  the  offender.  The  enhance- 
ment of  a  cnme  or  penalty  seems  to 
.  come  within  the  same  mischief  as  the 
creation  of  a  crime  or  penalty.  To  eve- 
ly  petition  for  divorce,  there  must  be  an 
amdavit  appended,  that  the  facts  charg- 
ed have  existed  and  been  kn<^wn  to  the 
petitioner  six  months  before  the  filing 
of  the  petition.  Z27 

DISCONTINUANCE  OF  AN  ESTATE 

TAIL. 
See  ConcfunU* 


E 


EQUITY. 

1.  A  consideration  is  necessaiy  to  rsise  an 
equity,  but  not  to  transfer  it :  when  an 
equity  is  once  raised,  it  is  transferable 
like  other  rights,  at  the  -will  of  the  owner. 

70 

2.  A.  being  in  possession  of  B's  slave,  a 
^.  fa.  is  levied  on  the  slave,  and  C.  a^ 
grees^  at  the  request  of  A.  to  bid  off  the 
slave  and  advance  the  money  on  the  f, 
fa,  and  to  aUow  A.  time  to  return  the 
money  and  redeem  the  slave.  To  a  bill 
filed  to  redeem,  it  is  not  necessary  to 
make  B.  a  party ;  for  it  is  a  contract  of 
agency,  ana  as  between  A.  and  C,  A.  is 
to  be  considered  the  owner  of  the  slave, 
and  C.  is  concluded  from  contesting  his 
title.  80 

$•  He  who  baigaina  with  another,  placing 
confidence  in  him,  is  bound  to  ^ew  that 
B  reasonable  use  has  been  made  of  that 
confidence.  79 

4*  He  who  acquires  a  legal  title  by  breach, 
of  trust,  and  by  taking  advantage  of  ano- 
tiier's  necessities,  which  he  was  instru- 
mental in  producing,  shall  not  set  up 
the  title  a|pinst  him  from  whom  he  ob- 
tidned  it.  id. 


See  mUo  of  Beviem. 

See  Tender^'—'Jirbitriamient  and  Avoard, 

5.  A  man  dies  seised  of  lands  mtuato  in 
two  counties.  The  lands  in  one  county 
are  partitioned  among  the  heirs  at  law, 
by  commissioners  appointed  by  the 
county  court,  agreeably  to  the  provisions 
of  the  act  of  irST,  ch.  17.  This  parti- 
tion does  not  preclude  the  Court  of  E- 
quity  from  decreeing  a  sale  of  the  lands 
situate  in  the  other  county,  if  it  appear 
to  the  Court,  that  partition  cannot  be 
made  of  the  lands  without  injuiy  to  the 
parties  interested.  207 

6.  A.  being  in  want  of  money,  borrowed 
$200  from  B,  and  to  secure  the  repay- 
ment tliereof,  placed  in  the  hands  of  B, 
a  negro  slave,  upon  a  parol  agreement, 
that  upon  the  repayment  of  the  money, 
the  negro  should  be  re-delivered.  B. 
sold  the  neero  to  C,  who  took  posses- 
sion and  held  for  nine  yesjrs.    A.  filed 

^  his  bill  against  B«  and  C.  to  redeem  the 
negro.  C.  pleaded  that  he  was  a  pur- 
chaiser  for  a  valuable  consideration  with- 
out notice ;  and  in  his  answer  relied 
upon  the  length  of  time  he  had  had  the 
negro  in  his  possession.  His  plea  being 
found  by  tlie  jury  to  be  true,  the  biS 
was  dismissed  as  to  C  ;  for,  1.  His  plea 
shall  avail  him.  2.  His  long  adverse 
possession  shall  also  avail  him.  Equity 
will  not  take  from  liim  any  defence  or 
protection,  which  would  avail  him  at 
Law.  Here,  his  adverse  possession  for 
more  than  three  years^  is  a  good  defence 
at  Law,  under  the  plea  of  Uie  statute  of 
limitations.  And  it  is  no  answer  to  this 
objection,  that  the  defendant  has  not 
pleaded  the  statuto.  It  is  only  in  those 
cases  where  Courts  of  Equity  and  Courts 
of  Law  exercise  concurrent  jurisdiction, 
that  in  this  Court,  tlie  statute  can  be  re- 
lied on  as  a  positive  bar;  for  Equity 
follows  the  Law,  and  the  right  or  the 
parties  shall  be  the  same  in  both  Courts. 
Where  tiiis  Court  has  exclusive  juris- 
diction, Equity  will  resect  time,  and  fi%- 
quently  decides  in  analog  to  tlie  sta- 
tute of  limitations.  In  this  case,  the 
defendant  has  exposed  his  situation,  and 
the  Court  perceives  that  he  has  a  g^ood 
defence  at  Law,  which  he  may  use  with 
a  safe  conscience,  and  will  not  therefore 
interfere.  273 

7.  Husband  and  wife,  being  seised  of  a 
tract  of  land  in  right  of  the  wife,  agreed 
to  convey  the  same  in  fee  simple  to  a 
purchaser,  for  a  fair  consideration  ;  and 
m  pursuance-  of  tliis  agreement,  they 
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conveyed  by  deed,  the  tnct  of  land  to 
the  purchaser,  who  executed  his  bonds 
for  the  purchase  money.  The  husband 
died,  and  the  wife  not  having  been  pri- 
vily examined  touching  the  execution 
of  the  deed  by  her  during  the  coverture, 
availed  herself  thereof,  entered  on  the 
land,  expelled  the  tenant  who  held  un- 
der the  purchaser,  and  avoided  the  es- 
tate. I'he  purchaser  died,  and  his  ad- 
ministrator filed  a  bill  praying  to  have 
the  payment  of  the  purchase  money  en- 
joined. Demurrer  to  the  bill  overruled ; 
for  the  purchaser  contracted  for  the 
wife's  estate  of  inheritance,  not  for  the 
husband's  freehold  in  her  right.  He 
obtained  a  conveyance,  which  transfer- 
red only  the  husband's  estate.  To  make 
it  good  to  pass  the  wife's  estate, .  her 
private  examination  was  necessary.-— 
The  nature  of  the  contract,  and  the 
transfer  in  its  incipient  state,  shews  that 
the  agreement  of  the  parties  was,  that  a 
conveyance,  effectual  to  pass  the  pro- 
perty agreed  to  be  sold,  should  be  made. 
It  is,  tlierefore,  unlike  the  case  where 
the  parties  have  done  what  they  have 
stipulated  to  do  :  as  where  the  agree- 
ment was,  the  transfer  should  be  with- 
out warranty,  and  such  transfer  was 
made,  and  the  title  proved  defective ; 
the  purchaser  could  not  complain  that 
the  vendor  had  not  done  what  he  had 
promised  to  do.  The  Court  will  there- 
fore apply  that  universal  principle  of 
Equity,  which  forbids  one  party  to  take 
the  beneiit  of  a  contract,  whilst  he  with- 
holds performance  on  his  part ;  and  will 
arrest  the  money  until  he  shall  have 
performed  it.  The  deed  must  be  con- 
sidered as  unexecuted  for  the  purpose 
of  having  the  efl'ect  intended ;  as  an  in- 
strument sealed,  but  not  delivered; 
where  individuals  under  no  incapacity 
to  contract  are  the  parties.  For,  as  the 
Common  Law  has  declared  a  dehvery 
necessary  to  constitute  a  deed  between 
such  parties,  the  General  Assembly  has 
declared  a  private  examination  of  a  nu|r- 
ried  woman  necessary-  to  make  her  deed 
efi'ectual  to  pass  her  lands.  473 

HOW   XaUITT    WILL   DECIDB   IF   AXALOOT 
TO    THS   STATUTE    OF   LIMITATIONS. 

See  JUmifaHotu,  Statute  of,  8, 12. 

EVIDENCE. 

1.  A  parish  register  of  marriages,  births 
and  deaths,  kept  pursuant  to  the  act  of 
1715,  is  good  evidence  to  prove  pedi- 


gree, and  that  the  8eT«nl  persons  whose 

pedig^e  is  thus  proved,  are  within  the 
savings  of  the  statute  of  limitations.    47 

2.  In  an  action  to  recover  the  value  of  a 
negro  slave,  the  plaintiff  gave  in  evi- 
dence  a  bill  of  sale  for  the  negro,  made 
to  him  on  the  15th  December,  1817. 
The  defendant  claimed  title  to  the  ne- 
gro under  the  same  person,  and  gave  in 
evidence  a  biU  of  sale  made  to  him  on 
the  5th  of  that  month.  The  plaintiff 
alleged  that  he  had  purchased  the  negro 
before  the  5th,  and  that  it  was  agreed 
between  him  and^e  vendor,  that  they 
should  meet  on  or  about  the  15th,  when 
he  should  give  bond  with  security,  for 
the  purchase  money,  and  the  vendor 
should  make  to  him  a  bill  of  sale.  The 
declarations  of  the  vendor,  made  be- 
tween the  5t]i  and  15th,  received  in  evi- 
dence to  prove  these  fiicts.  150. 

3.  The  declarations  of  a  person  are  evi- 
dence against  him,  and  all  claiming  un- 
der liim  by  a  subsequent  title.  He  can- 
not better  liis  title  by  transferring  it  to 
another,  or  thereby  affect  the  ri^ts  of 
those  who  have  an  interest  in  his  declap 
rations.  id, 

4.  In  the  case  above,  the  vendor  was  alive, 
and  amenable  to  the  process  of  the 
Court ;  and  it  was  urged  that  he  himself 
should  be  sworn,  and  his  declarations  be 
not  received.  But  he  being  privy  in 
estate,  and  in  Law,  his  declarations  are 
those  of  the  par^  claiming  under  him. 
If  it  be  asked,  why  not  swear  him  ?  The 
answer  is,  the  party  likes  his  declara- , 
tions  better.  uf. 

5.  A  rule  prevuled  during  Lord  Mans- 
field's time,  that  no  man  should  be  heard 
either  directly  by  himself  as  a  witnesa^ 
by  giving  his  declarations  in  evidence  to 
impeach  an  instrument  to  which  he  was 
a  party,  or  to  invalidate  a  title  which  he 
hid  passed  awav  as  a  good  one.  This 
rule  was  exploded  by  Lord  Kenyon,  and 
the  ancient  rule  restored,  of  excluding 
witnesses  only  upon  two  grounds^  infill 
my  and  interest.  It  is  stiB  retained  in 
some  of  our  sister  states,  as  to  instru- 
ments which  are  negotiable.  id^ 

6.  Where,  upon  the  tnal  of  a  state's  war- 
rant for  larceny,  the  justice  records  the 
testimony  of  the  prosecutor,  the  person 
prosecuted  ma^,  in  an  action  for  a  midi» 
cious  prosecution,  g^ve  such  parol  evi- 
dence of  this  testimony,  as  is  consistent, 
with  the  written  statement,  and  tends 
to  a  more  |ez»ct  specification  of  the  thing 
stolen.      I  246 
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6eo  MaUdow  PfitmuUm, 

y.  Action  on  the  case  by  an  indorser  a- 
ffainst  an  indorsee.  Two  counts  in  the 
declaration ;  1.  Upon  the  indorsement. 
2.  Upon  a  speciid  a^ement  entered 
into  between  the  parbes  at  the  time  of 
the  indorsement,  that  the  indorsee  shoidd 
vue  the  maker  of  the  note,  and  endea- 

'  vor  by  legal  coercion,  to  obtain  the  mo- 
ney from  him ;  and  if  such  endeavors 
should  prove  unavailing,  that  the  indor- 
ser should  be  liable.  Parol  evidence 
received  to  prove  this  special  agreement, 
and  upon  proof  bei^g  made  thereof,  the 
Plaintiff  recovered.  298 

8.  Assumpsit  for  goods  sold  and  delivered. 
Defendant  pleaded  a  set-off  i  to  support 
his  plea,  he  introduced  his  book,  con- 
taimng  an  account  against  the  plaintiff, 
snd  was  sworn  under  the  book-debt  act, 
(1756,  ch.  4,)  as  a  witness  to  prove  the 
items  in  tlie  account.  The  plaintiff. 
then  offered  a  witness  to  prove  that  the 
defendant  was  a  man  not  worthy  of  be- 
lief when  Upon  oath.  Such  witness  ad- 
missible i  for  the  act  of  1756,  ch.  4,  only 
removes  the  incompetency  of  the  party 
vho  is  exanuned  as  a  witness  to  prove 
hn  account ;  it  leaves  his  credibility  open 
to  be  enquired  into  by  a  jur}-.  The  act 
uses  the  words  **  to  make  out  by  his  own 

)  **  oftlh  or  affirmation,"  and  **  to  prove,|' 
as  synonjrmous.  To  prove  a  iact,  signi- 
fies not  merely  to  swear  to  it,  but  to  es- 
tablish its  truth  by  a  credible  witness. 
Where  a  statute  uses  a  word,  the  mean- 
ing of  which  is  well  ascertained  at  Com- 
mon Law,  the  word  shall  be  understood 
in  the  statute  In  the  same  sense  in  which 
It  is  understood  at  Common  Law. 
"Where  the  provision  of  a  stntute  is  ge- 
neral, it  is  subject  to  the  control  and 
order  of  the  Common  I^w.  If  a  person 
is  sUowed  by  statute  to  be  a  witness, 
who  was  inadmissible  at  Common  Law, 
he  becomes  at  once  affected  by  all  tlie 
lules  and  principles  which  appertain  to 
that  character.  If  the  statute  remove 
one  (UMibUity,  all  others  remain  in  full 
force.  314 

9.  Action  of  debt  for  £25,  the  penalty  in- 
curred by  a  colonel  of  the  jnititia  for  not 
making  a  return  to  the  brigadier-genc- 
nl,  as  directed  bv  the  act  of  1806,  rela- 
tive to  the  militia.  The  certificate  of 
the  adjutant-general  is  evidence  under' 
Ihat  act,  only  of  the  deUnqitencif  of  the 
4yfficer4  it  is  not  evidence  that  the  per- 
son wcxl  was  an  officer  at  the  time,  and 
J»ound  to  make  the  tetunk  331 


EXECUTION. 

1.  Writs  of  fieri  faciar  bearing  teste  of  tlie 
same  term,  and  put  into  the  hands  of  the 
sheriff  at  the  same  time,  although  issued 
upon  judgment  recovered  at  different 
terms,  have  no  preference  one  over  the 
other ;  the  creaitors  stand  in  equality 
of  right,  and  if  the  property  levied  upon, 
do  not  bring  enough  to  satisfy  all  the 
writs,  the  creditors  must  be  paid  in  pro- 
portion to  th^ir  respective  demands.  43 

2.  A  judgment  creates  no  lien  upon  the 
lands  (^the  debtor,  where  aJUri  Jaciat 
is  sued  out.  The  Statute  of  Westmin- 
ster, 2d,  ch.  18,  docs  not  in  express 
terms  make*  the  lands  liable,  whioi  the 
debtor  had  at  the  time  of  the  judg^ 
ment :  it  is  by  implication  and  judicial 
construction,  and  by  the  election  made 
by  the  plaintiff  to  sue  out  the  writ  given 
by  the  statute,  that  a  judgment  is  a  lien 
upon  land.  45 

3.  The  statute  of  George  2d,  ch.  7,  had 
three  objects ;  1st,  to  make  lands  liable 
to  and  chargeable  with  aU  just  debts. 
2dly,  to  make  them  assets  for  the  satis- 
faction of  debts  in  the  same  manner  as 
real  estates  by  the  law  of  England  are 
liable  to  debts  due  by  bond  or  other 
specialty.  3d,  to  make  them  subjectto 
like  remedies  with  personal  estates. 
And  the  act  of  1777,  ch.  2,  giving  the 

Jleri  faeiaa  against  ''lands  and  tene- 
<*  ments,"  as  well  as  goods  and  chattels^ 
is  in  conformity  with  this  third  object 
of  the  Statute  of  George  II.  id* 

4.  A  judgment  is  still  a  hen  upon  a  moie- 
ty of  the  lands,  of  which  the  debtor  was 
seised  at  the  time  of  its  rendition,  if  the 
creditor  sue  out  an  elegit,-  but  if  he 
elect  to  sue  out  a  edre  fadat^  the  lands 
are  bound  only  as  chattels.  id, 

5.  .AJPter  judgpnent  at  the  instance  of  A» 
but  before  suing  out  execution,  the 
debtor  conveys  his  lands  in  trust  to  se- 
cure a  debt  which  he  owes  to  B  ;  the 
conveyance  gives  to  H,  a  preference, 
and  ms  debt  must  be  paid  before  A. 
shall  have  his  judgment  satisfied  out  of 
the  land.  46 

6.  The  suing  out  of  a  Jieri  fadat  after  fi- 
nal judgment  in  case  of  attachment,  is  a 
waiver  of  the  lien  ci'eated  by  the  levy 
of  tiie  attachment.  ^ 

7.  M^'hen  goods  taken  in  execution  are  to 
be  disposed  of,  the  proper  mode  is  to 
sue  out  a  vemlitioni  exponas ;  and  if  the 
goods  be  not  of  tlie  value  of  the  debt, 
tlie  plaintiff  may  have  a  venditioni  expo^ 
?uu  for  those  seized,  and  a  fieri  fadof 
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f^^  tlie  Tcskl^ie,  in  the  same  writ.  But 
if  the  plaint  if?',  insXend  of  &  vewMtiom  e3>- 
poTMa,  sue  (Mita  g>ciieni]  ^fieri  Jadas,  he 
waives  the  seizure  under  the  nrst  execu- 
tion, and  destroys  ^e  lien  which  it 
created.  65 

B.  The  piaintiflT  being  a  constable,  levied 
an  execution  on  the  defendant's  horse. 
It  was  agreed  between  them,  that  the 
defendant  should  ride  the  horse  home, 
and  the  plaintiff  would  wai^for  the  mo- 
ney. Atler  the  defendant  took  posses- 
sion of  the  horse,  plaintiff  seized  him 
and  claimed  to  ho^d  him  under  the  ex- 
ecution. Defendant,  by  violence,  disen- 
ga»;d  the  horse  from  the  plaintiff,  and 
rode  him  off,  plaintiff  brouj^ht  trover  for 
the  horse  ;  and  he  is  entitled  to  recover, 
lor  his  agreement  with  the  defendant  is 
a  mere  voluntary  courtesy,  not  binding* 
on  him.  The  execution  remained  un- 
satisfied, and  its  efficacy  not  impaired, 
and  justified  the  plaintiil'  to  re-seize  the 
horse.  If  therefore,  it  be  conceded, 
that  the  first  levy  of  the  execution  was 
discharged  by  tlie  agreement,the  second 
seizure  re-vested  tlie  property  in  the 
plwntiff.  239 

9.  In  an  action  against  an  executor,  the 
jury  find  that  he  lias  fully  administered. 
A  tcire  facitu  issues  against  the  devi- 
sees, to  shew  cause  why  the  plaintiff 
sliall  not  have  judgment  of  execution  a- 
gainst  the  lands  devised.  This  tcL  fa, 
IS  returned  •*  executed"  generally.  The 
devisees  plead  to  the  act,  fa.  and  a  col- 
lateral issue  is  made  up  between  them 
and  the  executor,  to  wit,  '*  whether  the 

*  ^  executor  has  fully  administered,"  this 
issue  is  found  in  favor  of  the  executor, 
and  the  plaintiff  haa  judgment  of  exe- 
cution against  the  lands  devised.  The 
execution  is  levied  upon  lands  in  the 
hands  of  one  of  the  devisees,  who  was  a 
minor,  and  has  no  guardian,  and  who  ap- 

E eared  and  made  defence  to  tlie  sci,  fa, 
y  attorney,  and  not  by  guardian.  l*he 
lands  are  sold  and  purchased  by  a  stran- 
ger. His  title  is  good ;  for  whatever  ir- 
tegularitjr  there  may  be  in  the  judg- 
ment, it  IS  the  act  of  a  court  of  compe- 
tent j  urisdiction,  unreversed  and  in  force 
when  the  sale  was  made.  The  execu- 
tion gave  the  sheiiff  authority  to  sell, 
and  though  tlic  judgment  were  after- 
wards reversed,  or  set  aside,  the  title  of 
«n  intermediate  purchaser  at  the  she- 
rifPs  sale,  shall  not  be  prejudiced.  The 
same  principle  applies  to  an  error  in  the 
«Xectttiox)9  the  regularity  of  which  om- 


not  be  questioned  in  an  aedon  againft 
a  piut:haser  at  a  sheriff's  sale.  A<i  exe- 
cution issuing  after  a  year  and  a  day,  is 
only  voidable  at  the  instance  of  the  par- 
ty, ag:\inst  whom  it  issues.  If  the  exe- 
cution be  not  voi<l,  however  irregular  it 
msny  be,  the  purchaser,  being  a  stran- 
ger,' will  gain  a  title  under  the  aheriffs 
sale:  250 

10.  An  execution  issued  from  Februaiy 
term,  1807,  on  a  judgment  recovered  in 
tlie  county  court^  ana  was  returnable  to 
>Iay  tenn  following.  The  execution 
was  continued,  and  by  virtue  of  the  one 
which  issued  from  May  term,  1808,  the 
same  being  on  the  9tli  May,  and  made 
returnable  to  August  term  following,  the 
land  in  dispute  was  levied  on  and  sold, 
and  the  lessor  of  the  plaintifi'  became 
the  purchaser.  Judgment  was  recover^ 
ed  against  the  same  defendant  before  a 
justice  of  the  peace,  and  the  execution 
which  issued  thereon  was  levied  by  » 
constable  prior  to  the  levy  made  of  tho 
first  execution  by  the  aherif!'.  The  or- 
der of  sale  was  made  by  the  county 
court  at  Aug^t  tenn,  1809,  a  vendUund 
exponaa  was  issued,  by  virtue  of  which 
the  land  was  sold,  and  the  defendant 
became  the  purchaser.  The  deed  to  the 
lessor  of  the  plaintiff  recited,  that  the 
sale  under  which  he  claimed,  was  made 
by  virtue  of  the  execution,  which  issued 
from  February  term  of  the  county  court, 
1 807 ;  whereas  in  truth  it  was  not  made 
untU  27th  July,  1808.  The  plaintiff  is 
entitled  to  recover  the  lands ;  for  the 
lien  created  by  the  teste  of  the  execu- 
tioii,  which  issued  on  the  9th  May  1808, 
was  not  destroyed  by  the  levy  after- 
wards made  by  the  constable ;  particu- 
larly as  there  was  no  sale  under  that  le- 
vy until  a  levy  and  sale  under  the  first 
execution .  The  erroneous  recital  in  the 
deed  to  the  lessor  of  the  plaintiff,  does 
not  affect  the  operation  of  the  deed. 
The  recital  is  not  an  essential  part  of 
the  deed;  its  use  is  only  to  explain 
more  ftUly  the  intention  of  the  parties^ 
or  to  serve  as  a  reference  in  th^  future 
investigation  of  the  title.  It  affirms  no^ 
fact,  and  can  never  amount  to  an  estop- 
,pel.  The  execution  gave  the  shenfT 
authority  to  sell,  and  although  his  pow- 
ers be  incorrectly  set  forth  in  the  deed* 
yet  the  deed  is  ^[ood.  And  it  would 
seem  that  the  sbenfi'  may  be  admitted 
as  a  witness  to  prove  the  mistake,  that 
he  sold  under  the  execution  of  1808^ 
and  not  under  that  of  Feb.  1807.      2f0 
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11.  A  consuble  offered  for  iftle,  nnder  an 
execution,  divers  goods  locked  up  in  a 
KKMDy  without  shewing  them  to  the  bidr 
ders.  The  sale  is  void.  The  btw  re- 
quires the  sale  to  be  conducted  in  such 
a  way  as  is  most  likelv  to  make  the  pro- 

Serty  bring  the  highest  price.  The 
idders  ou^t  to  have  an  opportunity  of 
inspecting  the  goods,  and  forming  an  es- 
timate  of  their  value.  The  goods  ought 
also  to  be  present,  that  the  officer  may 
deliver  them  forthwith  to  the  purclia- 
•ers.  470 

13.  The  sheriff  returned  on  a  fieri  facias^ 
that  the  Bank  of  Newbem  purchased 
the  lands  in  question.  Upon  the  trial 
of  an  ejectment  the  plaintiff  gave  in  e- 
vidence  a  resolution  of  the  president  & 
directors  of  the  Bank,  requesting  the 
aheriff  to  make  the  deed  to  him^  and  then 
gave  in  evidence  the  deed.  Held,  that 
uiis  deed  is  good  to  pass  the  title  as  a- 
gainst  the  defendant  m  the  execution, 
notwithstanding  the  sherifTs  return  :  for 
the  purchaser's  title  is  not  dependant 
upon  any  special  return  the  sheriff  may 
make  on  the  execution.  The.  law  per- 
nuts  one  person  to  bid  off  property  at  a 
^eriff's  sale,  and  then  relinquisK  his 
bid  to  another.  507 

13.  In  ejectment  for  lands  purchased  at  a 
sheriff's  sale  under  execution,  the  plain- 
tiff need  shew,  as  against  the  defendant 
in  execution,  onl^  1st,  a  judgment :  3d, 
an  execution  givmg  to  the  sheriff  au- 
thority to  sell :  &  3d,  the  sheriff's  deed. 
If  therefore,  in  the  sheriff's  deed,  there 
be  a  mistake  in  recitinr  the  jud^ent, 
or  tho  execution,  or  me  return  mdors- 
ed  on  the  execution,  it  is  immaterial,  if  it 
appear  that  there  was  a  judgment,  and 
an  execution  issued  thereon,  gpving  to 
the  sheriff  authority  to  sell.  546 

EXECUTORS. 
If  an  executor  act  with  good  faith  in  ask- 
ing advice  of  the  court  of  equity,  the 
costs  shall  be  paid  out  of  the  estate  of 
his  testator.  597 

EVICTION. 
Assessment  of  damages  in  case  of  eviction. 

A.  sells  to  B.  three  nx  hundred  and  for- 
ty acre  tracts  of  land,  and  conveys  with 
special  warranty,  and  covenants  that  if 

B.  shall  lose  the  land  by  reason  of  a  bet- 
ter title  being  in  some  other  person,  he 
will  restore  the  purchase  money  with 
interest,  and  in  proportion  should  he 
H>ae  any  part  thereof.    Each  tract,  al- 


though containing  the  same  number  of 
acres,  is  of  different  value.  B.  u  evict- 
ed from  one  of  the  tracts  by  a  better  ti- 
tle. The  rule  to  be  observed  in  as- 
sessing damages  in  this  case,  is,  that  1. 
the  whole  of  tlie  tliree  tracts  are  to  be 
valued  in  gross,  at  the  price  paid  for 
them  by  tlie  vendee.  2.  The  relative 
value  of  tile  tract  lost,  to  the  value  of 
the  whole,  is  then  to  be  ascertained ; 
and  the  amount  of  this  relative  value 
with  interest  thereon,  is  the  amount  of 
compensation  to  which  the  vendee  is 
entitled  for  his  loss.  526 

EX  POST  FACTO  LAWS. 

See  IHvorce, 


FERRIES. 

1.  The  owner  of  an  old  established  ferr/ 
hath  a  right  of  action  against  him  who 
either  keeps  in  his  neighborhood  a  free 
ferry,  or  a  ferry  at  which  he  receives 
pay  for  transporting  people,  carriages, 
&c.  he  not  being  authorised  by  the 
county  court  to  keep  such  ferry,  where- 
bv  an  injury  accnies  to  the  owner  of  the 
old  established  ferry.  57 

2.  The  ground  of  this  action  is  not  the 
^in  made  by  the  defendant,  but  the  in- 
jury sustained  by  the  pluntiff,  in  conse- 
quence of  the  acts  of  the  defendant ;    60 

Therefore,    . 

3.  There  being  two  counts  in  the  declara- 
tion, one  charging  that  the  defendant 
had,  without  authority  from  the  coun^ 
court,  erected  a  free  ferry  in  the  neigh- 
borhood of  the  old  established  ferry  of 
the  plaintiff,  and  by  transporting  per- 
sons, &c.  at  such  fcrr^',  had  caused  great 
loss  of  gain  and  profit  to  the  plaintiff; 
the  other  charging  that  the  defendant 
had  made  large  gains  and  profits ;  the 
plaintiff,  afler  a  general  veroict,  is  enti- 
tled to  judgment  upon  either  count.  60 

G 

GRAIO'S. 

1.  In  determining  the  priority  of  grants,  is- 
sued on  the  same  day,  the  number  mark- 
ed on  each  will  be  regarded  and  looked 
to,  when  there  is  no  omer  circumstance. 
The  number  is  no  part  of  the  gpnant ;  and 
therefore,  were  two  grants  issued  on  the 
same  day,  and  the  one  of  lowest  number 
called  for  the  lands  covered  by  the  o> 
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then  this  last  shall  be  Oeemed  the  prior 
grant.  539 

•  GIFTS. 

1.  Construction  of  the  act  of  1806,  relatiye 
to  the  ^fbi  of  slaves.  The  act  was 
made  to  put  an  end  to  litigation,  perju- 
ry,  and  the  difficulty  of  investigating^ 
ancient  transactions,  of  which  parol  g^ts 
of  slaves  had  been  so  fruitful.  The  se- 
cond proviso  of  the  third  section  ex- 
empts from  the  operation  of  the  act,  the 
case  of  a  gift  from  a  parent  to  a  child, 
of  slaves  which  remain  in  possession  of 
the  child  at  the  time  of  the  death  of  tlie 
parent,  intestate.  In  such  case,  the  slave 
or  slaves  are  to  be  considered  as  an  ad- 
vancement to  the  child,  and  to  be  regu- 
lated by  the  laws  then  in  force  relating 
to  advancements  made  to  children  by  a 
parent  in  his  life-time.  Such  advance- 
ment is  a  gfift  or  not  at  the  option  ■.  f  the 
child :  If,  after  the  dcatli  of  the  parent, 
he  elect  to  bring  it  into  hotchpot,  he 
may  do  so,  and  come  in  for  a  ctistribu- 
tive  share ;  but  if  he  be  satisfied  with 
what  he  has  received,  he  may  consider 
it  as  a  gift,  protected  by  the  proviso  ; 
and  this  proviso  is  not  confined  to  gifts 
theretofore  made,  but  extends  to  g^fts 
thereafter  to  be  made.  133 

2.  Construction  of  tUfe  act  of  1784,  ch.  10, 
relative  to  gifts  of  slaves.  Alexander, 
upon  the  marriage  of  his  daughter  ^h 
IrCrec,  made  a  parol  gift  to  him  oTa 
slave.      M'Cree  kept  the  slave  in  his 

'possession  for  seven  years,  and  being 
about  to  remove  out  of  the  state,  he 
made  a  parol  gift  of  the  same  slave  to 
his  son,  an  infant  of  four  years  old,  who, 
with  the  ^ve,  remsuned  with  Alexan- 
der. Two  years  afterwards,  Alexander 
sold  the  slurc,  for  a  valuable  considera- 
tion, to  Houston,  who  knew  of  the  gift 
to  M'Cree's  son.  This  sale  to  Houston 
is  good  as  against  M'Cree's  son,  under 
the  act  of  1784,  ch.  10.  This  act  makes 
all  parol  gfifts  of  slaves  void,  as  to  credi- 

,  tors,  and  purchasers  with  or  without  no- 
tice. Gifts  of  slaves,  not  void  as  to  the 
creditors  of  the  donor,  and  purchasers 
from  him,  must  be  in  writing,  attested 
and  registered,  and  made  bitna  JUU. 
Tliis  Court  adopts  I^ord  Mansfield's  con- 
stniction  of  tlie  statute  of  2rth  Kliza^ 
beth,  and  will  support  voluntary  convey- 
ances made  hmiafidey  and  founded  upon 
a  meritorious  consideration,  against  pur- 

.  cAiasers  for  a  valuable  consideration.  439 


3.  A  ikther  b^jng  indebted,  but  not  be- 
yond his  ability  to  pay,  made  a  parol 
gift  of  a  slave  to  his  son,  then  two  years 
old.  He  tlien  paid  his  debts  and  sold 
the  slave.  The  purchaser  had  express 
notice  of  the  gptt,  and  declared,  before 
he  purchased,  that  he  would  not  on  that 
account,  give  the  full  value.  The  gift 
not  being  in  writing,  is  void  as  to  credi- 
tors and  purchasers.  466 

4.  A  father,  upon  the  marris^e  of  liis 
daughter,  in  1805,  put  into  her  posses- 
sion a  slave.  In  1807,  he  purchased  a 
tract  of  land  for  his  son-in-law  and  fami- 
ly to  reside  on,  (the  son-in-law  having 
become  nearly  insolvent,)  and  sold  the 
slave  to  pay  for  tiie  land.  His  daughter 
complained ;  he  answered  that  he  would 
build  her  a  house,  and  let  her  have  ano« 
ther  slave.  He  put  into  her  possession 
another  bhve,  and  she  married  a  second 
husband,  who  sold  tlie  slave.  The  pur- 
chaser is  not  entitled  to  the  dave  as  a^ 
gainst  the  father ;  for  the  daughter  must 
be  considered  either  as  a  donee  or  a 
purchaser.  If  she  claimed  under  a  gift, 
It  not  being  in  writing,  is  void  by  the 
act  of  1806.  She  could  not  claim  as  a 
purchaser,  because  the  first  slave  sold 
by  tlie  fatlicr,  and  by  her  consent,  to  pay 
for  Uie  land,  was  tlie  slave  of  her  nnt 
husband.  She  paid  nothing  to  her  fa/* 
ther  for  the  second  slave.  She  could 
not  claim  upon  the  ground  of  a  compro- 
mise of  a  doubtful  right ;  for  there  was 
no  subsisting  right  in  her  or  her  father. 
In  tlie  cases  of  compromises  of  doubtful 
rights,  there  is  a  distinct  and  intelligible 
right  in  one  of  tlie  parties,  and  the  ef- 
fect of  the  compromise  is  to  end  a  dis- 
pute wliich  must  otherwise  terminate  in 
litigation.  483 

5.  Previous  to  tlie  act  of  1806,  requiring 
gifts  of  slaves  to  be  in  writing,  a  mother 
made  a  parol  gift  of  a  slave  to  her  chil- 
dren, resenting  to  herself  a  life  estate  in 
the  slave.  She  continued  in  possession 
of  the  slave  more  than  three  years  after 
the  gii^,  having  in  the  mean  time  mar- 
ried ;  and  within  tliree  years  after  her 
death,  the  cliildren  brought  detinue  for 
the  slave,  against  the  husband.  Ther 
are  entitled  to  recover «  for  althou^ 
the  reservation  of  the  life  estate  was  m« 
consistent  with  the  gift^  yet,  if  the  pos- 
session during  life,  according  to  the  re- 
servation, was  by  the  consent  of  the  do- 
nees, such  possession  was  not  adverse^ 
and  the  statute  of  Umitations  will  not  bar 
this  islaim .    Th^  reservatioii  being  rcndf 
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the  doneeB  could,  at  uny  timoe  aftef  the 
eifl,  in  the  life-time  of  dieir  mother, 
have  made  a  demand,  and  upon  refusal 
to  deliver  the  slave,  brought  suit  and 
recovered.  493 

6.  Construction  of  the  3d  section  of  the 
act  of  1806,  relative  to  g^ifts  of  slaves. 
The  words,  **  every  person  claiming 
**  title  to  any  slave  or  slaves,  by  virtue 
•*  of  any  parol  gift  heretcibre  made, 
*'  shaU  commence  and  prosecute  his  or 
•*  her  suit  for  the  same,  within  three 
**  yean  from  the  passing  of  this  act,  o- 
**  therwise  the  same  shall  be  forever 
**  barred,"  mean  that  the  remedy  shall 
be  barred,  and  not  the  ri^h*.  535 

H 

HEIRS. 

1.  BeeMilU, 

2.  Procee^ngs  ag^nst  heirs  under  the  act 
of  1784,  ch.  11.  LiabilHy  of  the  heir 
upon  the  obligation  of  his  ancestor.  At 
Common  Law,  if  the  heir  was  sued  up- 
on the  obligation  of  his  ancestor,  it  was 
necessary  ror  him,  in  order  to  prevent  a 
general  judgment  against  himself,  to 
confess  the  action,  and  shew  the  cer- 
tainty of  the  land  which  he  had  by  des- 
cent. If  he  pleaded  a  false  plea,  or 
judgment  was  given  against  him  by  de- 
fiiuh,  or  by  confession,  or  upon  any  other 
ground,  and  he  failed  to  shew  the  cer- 
tainty of  assets,  the  pluntifF  was  entitled 
to  judgment  against  him,  and  execution 
might  issue  against  his  other  lands,  or 
bis  goods,  or  Tiis  body.  But,  under  the 
act  of  17849  ch.  11,  no  judgment  can  be 
obtained  against  the  heir,  which  in  any 
respect  can  make  him  personally  liaUJie 
for  the  debt ;  the  object  of  the  act  be- 
ing to  subject  the  lands  of  the  debtor, 
which  have  descended  to  him.  The  act 
of  1789,  ch.  39,  makes  the  heir  person- 
ally liable,  where  he  has  sold  the  lands 
whic!i  have  descended  to  him,  before 
action  brought,  or  process  sued  out  a- 
gainst  him ;  and  liable,  only  for  the  va* 
lue  of  the  land  so  sold.  Under  the  act 
of  1784,  ch.  11,  the  heir  may  plead  to  a 
9cirefacia9  to  subject  to  sale  the  lands 
descended,*that  the  executors  or  adtnin- 
istrators  had  not  fully  administered,  that 
the  executor  or  administrator  had  suf- 
fered judgment  to  be  recovered,  by 

I  fraud,  &c.  But  the  plea,  «<  that  the 
•*  lands  had  been  sold  to  satis^  prior 
**  judgments,"  is  totally  immaterial ;  and 
ahhoui^  ttie  jwy  find  it  lisie>  tJie  plain- 


tiffis  entitled  to  judgment  of  execii6oB 
against  the  lands  descended,  as  if  no 
plea  had  been  pleaded.  579 

HUSBAND  AND  WIFE,  DEEDS  MABC* 

BY  THEM. 
See  Equity,  7. 


INDICTMENT. 

1.  In(Uctment  against*  A.  for  breaking  a 
dwelling-house  in  the  dav-tiroe,  no  per- 
son being  therein,  and  feloniously  tak- 
ing therefrom  a  bank  note  of  the  vahie 
of  five  pounds,  concludes  against  the 
form  of  the  ntatttte :  A.  cannot  be  con- 
victed of  a  capital  felony.  Such  indict- 
ment shoitld  conclude  against  the  form 
of  the  »tatitie9.  For  before  the  statute 
of  1811,  ch.  11,  a  bank  note  was  not  the 
subject  of  larceny,  and  the  statute  of 
1806,  ch.  6,  which  makes  capital  the  of- 
fence of  breaking  a  dwelling-house  in 
the  day-time,  speaks  of  stealmg  there- 
from money ^  S^>o<b,  or  chattels,  3 

2.  Every  indictment  is  presumed  to  be 
founded  on  the  Common  Law,'unieaB 
some  statute  be  indicated  by  the  drawer 
of  the  bill,  on  which  he  means  to  prose- 
cute. 5 

3.  If  a  statute  create  an  Offence,  or  alter 
the  nature  of  an  offence  at  Common 

^  Law,  as  by  turning  a  misdemeanor  into 
a  felony,  the  indictment  must  conclude 
against  the  form  of  the  statute :  and  if 
an  offence  be  made  so,  not  by  one  sta- 
tute only,  but  by  two  or  more  taken  to- 
gether, the  in^ctmcnt  must  conclude 
agiunst  the  form  of  the  statiUes,  6 

4.  Under  the  act  of  1811,  ch.  6,  an  ihdict- 
ment  for  murder  may  be  •*  intelligible 
*•  and  explicit,"  and  contain  sufRcient  to 
induce  the  **  Court  to  proceed  to  judg- 
«•  ment,"  if  the  time  and  place  of  making 
the  aatault,  be  set  fbrth,  although  they 
be  not  repeated  as  to  the  mortal  blov.    7 

5.  The  Common  Law  required  the  ciiv 
cumstanccs  of  place  and  time  to  be  an* 
nexed  to  the  very  act  of  striking,  by 
express  words,  and  not  by  intendment 
or  construction.  8 

6.  Indictment  under  the  statute  of  1779, 
ch.  11,  charged,  that  A.  did  •*#««»/,  take 
**  and  carry  a-way,  a  male  slave  named 
•*  Amos,  of  the  value  of  fifty  shillings, 
••  and  the  property  of  j>nc  B,  contrary  la 
*•  the  act  of  the  General  A^tembly  in  tuck 
<•  case  made  and  provided /*  the  bcntfit 
of  cleigy  is  taken  away  by  a  convictkMi 
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on  tbia  indictment,  although  the  indict- 
ment does  not  chiirge  that  the  stealing 
was  with  em  intem  to  sell  t  dUp—e  of  to 
another^  or  approfritUe  to  ^*%  uoe,  12 
The  design  of  tnis  statute  is  two-fold : 
Ist.  To  punisb  the  crime  of  stealing  a 
alaye  with  death,  by  taking  awur  the 
benefit  of  clergy,  to  which  the  offender 
was  entitled  at  Common  Law.  2d.  To 
punisb  in  the  same  way  all  other  wrong- 
ful means  of  depriving  an  owner  of  his 
iriave,  whether  by  force  or  fraud,  if  the 
act  were  accompanied  with  an  intention 
to  sell  the  slave,  or  to  appropriate  him 
to  the  taker's  use.  15 

The  words  of  tl.e  statute,  «  with  intent 
**  to  sell  or  dispose  of  to  another,  or  to 
**  appropriate  to  his  own  use,"  relate  to 
**  the  taking  by  violence,  seduction,  or 
"  any  other  means."  17 

See  Perjury. 

7.  Indictment  charged  defendant  with 
'<  feloniously  steahng,  taking,  and  carry- 
**  ing  away,  a  certain  bank  note,  issued 
•*  by  the  bank  of  Newbem."  The  note 
offered  in  evidence  upon  the  tyial,  pur- 
ported to  be  issued  by  "  the  presiaent 
^  and  directors  of  the  bank  of  Newbern." 
The  defendant  vifis  acquitted,  because 
the  evidence  did  not  support  the  chazge. 
He  was  then  indicted  *'  for  feloniously 
*^  stealing,  taking,  and  canying  away,  a 
«  certain  bank  note,  issued  by  the  pre- 
**  sident  and  directors  of  the  bank  of 
**  Newbem,"  To  this  indictment  he 
pleaded,  **  former  acquittal,"  and,  to 
support  the  plea,  produced  the  record 

-  of  tne  first  indictment,  and  the  proceed- 

.  ing^  had  thereon.    Held,  that  the  record 

pKKluced  did  not  support  the  plea;  and 

the  plea  was  overrule.  216 

8.  liVhere  the  defendant  in  an  indictment 
is  acquitted,  or  a  nolle  protegm  is  enter- 
ed, he  is  bound  to  pay  his  own  costs  and 
none  other.  223 

9.  Indictment  chaiged  **  that  the  defend- 
**  ant  was  a  common  sabbath-breaker 
**  and  profiuier  of  the  Lord's  day,  com- 
**  moniy  called  Sunday ;  and  that  he,  on 
**  divers  days,  being  Lord's  days,  did 
**  keep  a  certain  open  shop,  and  then 
**  and  there  sdid  and  exposed  to  sale  di- 
**  vers  goods,  wares  and  spirituous  li- 
**  quors,  to  negroes  and  others,  to  the 
**  great  damage  of  the  good  citizens  of 
**  me  state,"  &c.  Judnnent*  arrested ; 
for,  charging  n  man  with*  being  a  com- 
mon saboaui-breaker  and  profaner  of 
the  Lord's  day.  is  insufficient,  as  it  does 
not  shew  Aow  or  in  what  moaner  h^  was 


a  common  sabbath-breaker,  &c  An  in- 
dictment is  a  compound  of  law  and  fact, 
and  the  Court,  upon  an  inspection  of 
the  indictment,  must  be  able  to  perceive 
the  alleged  crime.  Charging  the  De- 
fendant with  keeping  an  open  shop,  and 
selling  goods  and  spirituous  liquors  to 
negroes  and  others,  on  the  saboath,  is 
insufficient ;  for  if  ^e  act  can  be  intend- 
ed to  be  lawful,  it  shall  be  so  presumed ; 
and  this  presumption  will  continue,  un- 
less the  act  be  charged  to  be  done  un- 
der circumstances  which  render  it  cri- 
minal, and  be  so  found  by  a  jury.  In 
this  case,  the  defendant  might  have  sold 
to  persons  to  whom  it  was  a  merit  rather 
than  a  crime  to  sell ;  and  nothing  shall 
be  intended  against  him.  224 

10.  Indictment  charged,  that  defendant 
was  a  common,  gross,  and  notorious 
drunkard,  and  that  he,  on  divers  days 
and  times,  got  grossly  drunk.  Judg- 
ment arrested ;  for  private  drunkenness 
is  no  offence  by  our  municipal  laws.  It 
becomes  so^y  being  open  and  exposed 
to  public  view,  so  as  to  become  a  nui- 
sance. It  must  be  so  charged,  and  the 
jury  must  so  find  it,  before  the  Court 
can  render  judgment.  229 

See  Jppealt, 

11.  Indictment  charged  the  defendant 
with  a  perjury,  committed  o^  the  trial 
of  an  issue  joined  between  the  State  and 
f*ar  persons,  who  are  named.  The  re- 
cord produced  in  support  of  this  chai^ge, 
shewed  that  on  the  trial  docket,  the 
case  stood  as  one  between  the  State  and 
the  six  persons  thus  named ;  and  in  the 
column  appropriated  for  pleas,  the  plea 
of  *'  not  guilty"  was  entered :  and  on 
the  minute  docket  where  the  verdict  of 
the  jury' was  spread  out,  the  case  stood 
as  one  between  the  State  and  oeven  per- 
sons. The  record  produced  supports 
the  allegations  of  the  indictment;  for 
the  record  shews,  that  an  issue  was 
joined  between  the  State  and  the  six 
persons  named  in  the  indictment,  but 
does  not  shew  that  an  issue  was  joined 
between  the  State  and  the  seventh  per- 
son, tried  with  the  other  six ;  and  the 
Court  cannot  presume  it.  Where  a  de- 
fendant IS  tried,  and  no  issue  is  joined, 
the  Court  will  award  a  veure  de  norvo, 
either  to  the  defendant  or  to  the  State. 

232 

12.  Indictment  against  a  woman  for  mur- 
dering her  base-bom  child,  charged  tliat 
she,  <<  ¥dth  force  and  arms,  feloniously, 
''willttlly,  and  of  her  snalice  afore- 
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skxteen:  and  the  Court  will  construe 
tiic  word  or  conjunctively,  to  eilcctuatc 
llic  tcstatoi'^ft  intention.  54& 

lU.  Aldiough  the  validity  of  an  executory 
devise  is  to  be  tested,  not  by  tlie  event, 
hut  by  the  words  which  tie  up  the  hap- 
pening' of  the  event,  so  that  if  the  event 
happen  at  all,  it  must  be  witliin  the  pre- 
scribed time :  yet,  td  claim  under  such 
ilevise,  \t  must'bc  shewn  th.it  the  con- 
tingency has  liappened  witliin  the  pc- 
riocl  prescribed,  or  as  the  testator  di- 
rected. Therefore,  whore  a  testator 
directed,  that  upon  the  failure  of  tlie 
issue  of  )iis  two  sons,  part  of  the  lands 
devised  to  tUem,  should  be  rented  out 
for  the  benefit  of  his  daughter  during^ 
life,  and  after  her  death  to  her  children ; 
»nd  another  part  of  the  lands  at  the  same 
time  to  pass  to  J.  S  :  If  the  limitation  to 
J.  S.  be  deemed  good,  yet  he  cannot 
recover  the  lands,  witliout  she  whig  that 
the  issue  of  the  sons  had  fiulcd  in  the 
life-time  of  the  daughter.  558 

DESCENT. 
1.  S.  having  two  daughters,  A.  and  B.  and 
a  son  C.  made  his  will,  and  devised  hiii 
lands  to  liis  grandson  I),  the  son  of  C. 
The  daughters  A.  and  B.  survived  their 
father;  the  son  C.died  before  him,w here- 
by the  grandaon  D.  who  was  tlie  devisee 
of  the  landfly  became  one  of  tli^  heirs  at 
law  of  hie  grandfather.  A.  one  of  the 
daughters,  died  intestate,  and  without 
issue.  The  mother  of  I),  married  a  se- 
cond husband,  by  whom  she  had  three 
children:  and  D.  having  die<l,  a  ques- 
tion aroae,  whether  these  children  being 
of  the  half-blood  of  the  maternal  line, 
were  entitled  to  share  in  the  lands  de- 
vised to  D.  he  having  left  at  his  deatli, 
his  sister  B.  of  the  whole  blood,  him  bur- 
viving.  Meld  that  they  were  entitled 
under  the  acts  regulating  descents ;  for 
I),  took  the  land  ufuler  the  -wiiij  and  not 
by  descent.  If  he  had  taken  by  de- 
scent, the  sister  of  the  whole  blood  would 
exclude  brothers  and  sisters  of  the  half- 
blood.  I£.a  man  devise  his  lands  to  his 
heirs  without  changing  the  tenure  or 
quality  of  the  estate,  the  heirs  are  in  by 
descent :  And  so  in  all  cases  where  they 
take  the  same  estate  by  will,  as  they 
would  have  taken,  had  their  ancestor 
died  intestate.  Where  testator  devises 
to  his  two  daughters  and  tlieir  heirs  for- 
ever, to  be  equally  divided  between 
them,  the  daughters  take  by  descent 
'tnd  the  doriM  is   void:  because  the 


words  of  the  devise  make  them  toHftnAi' 
in  common,  which  they  would  be  under 
the  act  regulating  descents,  bad  theiv 
ancestor  died  intestate.  The  design  of  the 
act,  m  directing  that  the  heirs  shall  take 
as  tenants  in  commofi,  was  to  exclude* 

*  survivorship :  for  besides  the  unity  of 
possession,  they  are  assimilated  to  par- 
ceners by  the  unities  of  title  aiMl  inter- 
est, all  coming  in  by  descent  from  the 
same  ancestor,  and  claiming  the  same  in- 
terest. In  the  case  of  parceners,  a  de- 
vise to  one  is  good ;  a^  where  a  man 
•^  having  two  daughters,  devises  all  to 
one,  she  shall  take  ali  by  the  devise^  and 
not  a  moietv  by  descent,  and  a  moief  t 
by  the  devise ;  for  this  is  not  a  devise 
to  an  heir,  because  both  parceners  mjlke 
the  heir,  and  the  one  is  not  heir  without 
the  other.  Here  the  grandson,  the  de- 
visee, was  not  the  sole  heir  of  his  grand- 
father, the  testator.  There  were  two 
daughters,  his  aunts^  He  must,  there- 
fore, be  considered  as  taking  ali  the  lands 
by  purchase,  and  upon  his  death,  the 
half'blood  are  entitled  to  inherit  equaUv 
with  the  whole  blood.  209 

2.  Claim  of  tlie  half-blood  im  the  case  of  a 
pitrcheued  ettate,  Samuel  Swann,  s<en. 
devised  tlie  lands  in  tail  to  his  first  son, 
Samoe^  Swann,  jun.  and  to  hia  second 
and  third  sons  in  sticcessicm,  to  wit, 
John  and  Thomas,  who  were  by  a  second 
wife.  Samuel,  *■  he  devisee,  became  seis- 
ed in  tee,  by  virtue  of  the  act  W  1784, 
ch.  22.  He  devised  one  part  of  the 
lands  lo  John  Swann,  one  of  his  broth- 
ers of  tlie  maternal  half-blood,  and  ano- 
ther part  to  Thomas  Swann,  another 
broth  er  of  the  maternal  half-blood .  J  ohn 
died  intestate,  leaving  issue,  Samuel 
Johnston  Swann,  who  died  intestate  and 
without  issue*  Thomas  Swann  died  in- 
testate and  without  issue,  leaving  Maiy, 
the  maternal  ^er  of  the  half-blood,  and 
the  said  Samuel  Johnston  Swann,  a  n^ 
phew  of  the  whole  blood.  A  queatioB 
arose  who  were  entitled  to  the  lands  ^ 
The  kindred  on  the  paternal  tide,  who 

.>  were  further  in  deg^e,  or  the  maternal 
half-sister  ?  The  kindred  on  the  pater- 
nal aide  are  the  lessors  of  the  plaintiff: 
The  maternal  half  sister  is  the  defend- 
ant's wife.  Held  that  the  maternal  half 
sister  is  entitled  to  the  lands:  for  1, 
Both  John  Swann  and  Thomas  Swann 
took  the  lands  as  purchasers :  and  the 
same  person  who  would  have  been  the 
heir  of  John  Swann,  had  he  died  without 
isBue,  is  the  heir  of  Samuel  Jc^mston 
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l^wann.  At  the  common  Uw,  the  prin- 
ciple on  which  the  law  of  collateral  iti-  ^ 
heritances  depend*,  is,  that  upon  Ahe 
failure  of  the  issue  in  tlie  last  proprietor, 
the  estate  shall  descend  to  the  blood  of 
the  first  purchaser :  and  he^  who  would 
have  been  heir  to  the  father  of  the  de- 
ceased, shall  be  heir  to  the  son.  When 
a  man  fiurchated  an  estate,  he  took  it  as 
tk  feodum  tuvum^  descendible  to  his  heirs 
general,  first  of  the  ptUemaly  and  then  of 
the  maternal  line.  If  he  died  without 
issue,  or  brodier  or  sister,  or  the  issue  of 
such,  his  eldest  paternal  uncle  w^uld 
take :  If  there  were  no  such  uncle,  nor 
the  issue  of  auch,  then  his  paternal  aunts. 
If  there  were  neither,  nor  the  issue  of 
such,  then  his  eldest  great  unclp  of  the 
line  of  his  paternal  grandfather,  and  so 
on,  until  that  line  were  exhausted,  al- 
ways giving  a  preference  to  the  male 
stocks.  On  the  failure  of  blood  in  the 
line  ot  the  paternal  grandfather,  then  the 
same  rule  was  to  be  followed  as  to  the 
mafernal  grandmother's  line.  If  tiiat 
failed,  then  the  maternal  grandmotlier's 
line  was  to  inherit.  On  the  fiulure  of 
that  line,  then  the  maternal  grandmo- 
ther's line  was  to  be  sought  ror.  The 
issue  of  the  eldest  son  of  William  Swann, 
who  was  the  brother  of  Samuel  Swann 
the  elder,  would  be  the  heir  of  Samuel 

*9ohnston  Swann,  at  common  law.  2. 
But  the  act  of  1764,  ch.  22,  has  let  the 
hsdf-blood  into  the  inheritance,  wAen/Aa/ 

.  half 'blood  U  in  the  Une  of  inheritance, •'- 
That  act  does  not  change  or  alter  the 
stocks  or  g-enealoffical  lines,  as  th^  were 
known  at  common  law.  They  remain 
the  same,  with  tlie  addition  of  the  half- 
blood  when  in  those  lines.  Mary,  the  wi'fc 
of  William  Shepperd,  is  the  heir  entitled 
to  these  lands  under  the  act  of  1784 ; 
because  she  is  next  in  the  deg^e  of  the 
blood  of  the  purchasers,  being  a  sister ; 
and  although  of  the  half-blood,  the  od 
and  4th  sections  of  that  act  render  her 
capable  of  i:  iioriting.  The  half-blood 
s!)all  not  inherit  when  out  of  the  common 
Jaw  stocks  or  lines,  although  in  equal  or 
in  a  nearer  degree.  Thus,  when  lands 
descend  on  the  side  of  the  father  to  a 
son  who  dies  without  issue,  leaving  a 
half-blood  brother  on  the  maternal  side, 
and  an  uncle  or  more  remote  relation  of 
the  whole  or  half-blood  on  the'  paternal 
side,  the  relation  next  in  degree  on  the 
paternal  side,  .shall  inherit :  1st,  because 

,  he  is  of  the  blood  of  the  first  purchaser: 
2d,  the  proviso  to  the  3d  section  of  the 


act  of  1784,  declares  that  the  maternal 
ha]f-bloo<i  brother  shall  not  inhcrit,.ii7i^7 
sitch  paternal  line  be  exhausted  of  the  half- 
blood,  and  of  course,  of  tlie  -ofhole  blood. 
Heirs  shall  be  sought  for  in  the  paternal 
line,  ad  injinitum,  before  any  of  the  ma- 
temal  kindred  shall  inherit,  however 
near  in  deg^e  ;  and  e  cojiverso,  where 
the  lands  shall  descend  on  the  maternal 
line.  353 

3.  Claim  of  the  half-blood  in  the  case  of  a 
descended  estate,  prior  to  the  act  of  1808 
ch.  4.  Heniy  Hill  being  seised  of  the 
equitable  estate  in  the  lands,  died  intes-  * 
tate,  leaving  an  only  child,  Joseph  John 
Hill,  upon  whom  the  lands  descended. 
His  mother,  the  widow  of  Henry  Hill, 
married  a  second  husband,  by  whom  sho 
had  issue,  who  were  living  when  Joseph 
John  Hill,  their  half  brother,  died  intes- 
tate. Henry  Hill  left  a  brother  named 
Whitmel  Hill,  who  afterwanls  died,  leav- 
ing an  only  son,  Thomas  B.  Hill,  his  heir 
at  law.  Upon  the  death  of  Joseph  John 
Hill,  in  1808,  a  question  arose  whether 
the  lands  of  which  he  died  seised,  de- 
scended to  Thomas  B.  Hill,  his  paternal 
cousin,  and  of  the  blood  of  the  nrst  pur- 
chaser, or  to  the  maternal  brothers  and 
sisters  of  the  said  Joseph  John  Hill.-— 
The  complainants  are  the  maternal  bro- 
thers and  sisters.  The  defendant  is  the 
{>atcmal  cousin  and  the  heir  at  common 
aw.  Although  this  be  a  case  of  lands 
which  come  to  the  person  last  seised,  by 
descent,  yet  the  case  baring  occurred 
prior  to  the  act  of  1808,  ch.  4,  the  half- 
blood  of  the  maternal  line  are  entitled 
to  the  lands,  under  the  act  of  1784,  ch. 
22.  410 

DrV^ORCE. 
1.  Petition  for  divorce  from  the  bonds  of  '^ 
matrimony,  for  adultenr  committed  in 
the  years  1812  and  1813.    Petition  dis- 
missed ;  for  the  act  of  1814,  ch.  5,  is 
the  only  law  which  gives  authority  to 
the  Courts  to  take  cognizance  of  tlie 
subject  of  divorce.    The  adultery  charg- 
ed was  prior  to  the  passage  of  this  act  f 
and  tlic  act  shall  not  be  so  construed  as 
to  have  a  retrospective  operation.    Be- 
cause, before  the  passing  of  the  act  of 
1814,  adultery  wai  punishable  only  by 
a  fine.     To  superadd  to  this  liability,  a 
de])rivation  of  tlie  marital  ri^ts  under 
the  act  of  1814,  would  be  to'  increase 
the  punishment  of  the  offence  ;  and  this 
would  be  contrary  to  the  34th  section  of 
the  Bill  of  KightS,  which  ded^res^  that 
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**  vacancy^  by  mnting  m  temponuy 
*'  commission,  which  sliall  expire  at  the 
<'  end  of  the  next  sessioil  of  the  General 
*^  Assembly."  The  honoiuble  Samuel 
liOwrie,  one  of  the  Judji^s  of  the  Supe- 
rior Courts  of  Law  and  Courts  of  Equity, 
<lied  during'  the  Htdnff  of  the  General 
Assembly  in  1818;  and  after  the  ad- 
journment of  the  General  Assembly,  the 
Governor,  with  the  advice  of  the  Coun- 
cil of  State,  granted  a  temporary  com- 
mission to  the  honorable  Blake  Baker, 
to  fill  the  vacancy  occasioned  by  the 
death  of  Judg^e  Lowrie.  Under  this 
commission.  Judge  Baker  held  the  Su- 
perior Courts  of  Law  and  Courts  of  £- 
quity,  in  one  of  the  judicial  circuits ; 
and  a  writ  beingiretumed  before  him  at 
the  Superior  Court  of  Law  for  Bladen 
county,  the  defendant  pleaded  to  the 
jurisdiction  of  the  Coiut,  setting  forth 
the  above  fiicts,  and  **  prayed  judgment 
^  if  he  ousrht  to  be  compelled  to  answer 
**  to  the  plaintifF,  in  his  said  plea,"  &c. 
The  plaintifr  demurred,  and  tlie  demur- 
rer  was  sustained,  and  the  defendant 
ordered  to  answer  over ;  for,  it  is  an  in- 
congmous  proposition,  that  an  answer 
can  be  required  to  be  gfiven  by  a  man, 
whether  he  be  a  Judge,  which  answer 
he  cannot  gfive  unless  he  be  a  Jud^e.  It 
is  true,  the  extent  of  the  jurisdiction  of 
all  Courts,  is  settled  by  the  Courts  them- 
selves ;  but  in  all  such  cases,  there  is  a' 
Court,  competent  to  decide,  and  it  is 
called  upon  to  decide,  not  whether  it  be 
a  Court,  but  what  is  the  extent  of  its 
jurisdiction.  The  plea  contradicts  a 
fundamental  maxini,  that  no  man  shall 
bo  a  judge  in  his  own  cause.  The  Law 
wisely  presumes,  that  no  one  in  such  a  .^ 
situation  can  give  a  righteous  judgment ; 
and  if,  as  the  plea  assumes,  Mr.  Baker 
was  incompetent  to  hold  a  Court,  still 
less  was  be  competent  to  decide  whe- 
ther he  could  aJjudge  in  this  particular 
case.  181 

A  The  plaintiff  was  owner  of  the  brig 
Jane  and  her  cargo,  both  of  which  were 
•covered  by  Spanith  papers  to  protect 
them- from  British  capture,  during  tfie 
late  war  between  Great-Britain  and  the 
United  States.  On  her  voyage  from  a 
Spanith  to  an  American  port,  she  was 
captured  by  an  armed  schooner  in  a  bel- 
ligerent manner,  and  a  prize-master  and 
tcrew  put  on  board,  by  whom  she  was 
brought  into  the  port  of  Beaufort,  North- 
-Carolina,  where  she  was  entered  as  a 
.Spanish  iQcrchantman,  having  all  the 
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papers  which  it  is  nsua]  for  such  a  ▼«» 
sei  to  possess.  No  commission  was 
shewn  by  the  schooner  at  the  time  "of 
the  capture ;  but  it  was  known  that  she 
had  been  fitted  out  from  a  port  of  the 
United  States,  whence  she  sailed  aa  a 
cruizer  under  a  Cartha^eman  commia- 
sion.  Upon  the  arrival  of  the  Jane  at 
Beaufort,  she  waa  consigned  by  the 
prize-master  to  the  defendant,  who  sold 
part  of  the  caigo,  and  loaded  her  with 
a  return  carg^.  Before  she  sailed,  the 
American  captain  appeared  and  libelled 
the  brig  and'caigo  in  the  United  States' 
District  Court  of  Admiralty.  The  btif 
was  restored,  the  retiun  cargo  directed 
to  be  sold,  and  its  proceed]^  after  pay- 
ment of  costs,  paid  to  the  plaintiff,  for 
damages,  for  tlie  detention.  But  as  to 
the  prayer  in  the  libel,  that  damages 
should  be  decreed  for  ^e  value  of  Uie 
cargo  on  board  at  the  time  of  the  cap- 
ture, and  that  the  defendant  and  others 
should  account  for  the  value  in  their 
hands,  the  libellant  waived  all  further 
claim  on  that  process,  and  no  decree 
was  made  thereon.  He  then  brouKht 
an  action  of  trover  to  recover  the  value 
of  so  much  of  the  caigo  as  had  been 
sold  by  tlic  defendant.  The  action  will 
not  lie ;  for  the  Courts  of  Common  Law 
have  no  jurisdiction  in  this  c:ase,  the 
question  of  prize  or  no  prize,  being  one 
exclusively  of  Admiralty  cog^zance  ; 
and  this  question  must  be  decided  be- 
fore it  can  be  ascertained,  whether  the 
defendant  has  committed  a  wrongful 
conversion.  The  jurisdiction  of  a  Com 
mon  Law  Court,  administerins^  a  code 
not  common  to  other  nations,  is  ousted, 
whenever  it  appears  the  capture  was 
made  in  a  hostile  character ;  and  a'hen- 
ever  the  jurisdiction  of  the  Adroiialty 
has  once  attached,  by  the  taking  as 
prize,  nothing  subsequent  can  take  it 
away.  Wheuier  the  State  that  granted 
the  qpmmission  to  the  cruizer,  could 
rightfiilly  exercise  the  prerogatives  of 
sovereignty,  is  a  question  to  be  deter- 
mined by  me  Laws  of  Nations,  and  not 
by  the  Municipal  Laws  of  any  Countiy. 
^  The  view  of  th^  case  is  the  same,  if  the 
.  case  be  considered  as  one  of  piracy. 
The.  objection  that  the  plaintiff  would 
be  whhout  redress,  if  a  Common  Law 
Court  reftise  it,  is  answered  by  the  de- 
cinon  of  the  Supreme  Court  of  the  U- 
nited  States,  <*  tbat  a  prize  Court  of  the 
**  United  States  has  cognizance  of  a 
^  captiu'c  as  prize,  where  the  property 
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"  it  brought  within  the  jurialiciit 
"  socb  Court ;  ami  if  the  capture 
"  made  without  k  commission,  01 
«  vcrael  illEgally  fitted  out  in  the 
"  tral  cuuntiy,  the  captoni  are  bou 


LEGACIES. 

1,  Where  legacies 
more  persons,  a 
with  a.  hequeat 

the  dcRth  of  any  of  them  within  a  j 
period,  the  original  legacies  only, 
not  the  shares  wliich  accnied  by  1 
■vorship,  will  survive. 
The  only  exception  to  the  rale  is,  whi 

the  fund  is  left  as  an  ag|{Tegate  one,  i 

mode  divi^ble  amDne;  miiny  pcraonsHt 
legatees,  with  beuer'  "  '  """ 
among  them. 

See  Jieiiaet. 

3,  The  rule  of  considering  a  legacy 'afcsa 
tisfuction  of  a  portion,  arises  from  a  pre 
sumption  that  it  was  so  intended  liyAhi 
testator :  but  (hat,  like  all  other  — ~ 
sumption^  may  be  repelled 
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3.  If  portions  be  provided  by  any  irteans 

whatsoever,  and  the  parent  givi 

Tision  by  will  for  1  portion,  rt  i 
HrXxan  prima  fadf,  unless  there 
cumstances  to  shew  it  was  not  si 
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on  of  Master,  should  be  paid  '■ 
of  the  legatees.  Thb 
in^  satis&ctoiy  to  tlie  ( 

Sfe  tirviia,S. 

7.  nid'ercnce  between  ancient  and  mt^ 
dem  decisions,  u  to  legacies  void  eithet 
by  reason  of  the  iintertainly  at  the  lega- 
tee, or  of  the  iniMHIg  of  tlie  legatee  10 
take.  Both  are  founded  upon  ihe  sup- 
posed iirtention  of  the  testator ;  but  the 
ancient  decisions  say,  the  testator  in- 
-tende*to  pass  only  that  which  was  left 
after  talking  out  the  legacies,  and  that 
the  c^setiilor  or  next  of  kin  take  the 
kpsed  legacies;  and  the  modum  say, 
uit  thf  testator  intetided  his  reaiduary 
whqie  fegatc^  should  take  all  that  does  not 
le,  aid  pass  under  tlie  will,  no  matter  from  what 
cause  Ifiere  may  be  a  residue.  Neither 
,of  them,  however,  say,  that  ■  legatee 
ti(k^  without,  or  contrary  to,  an  in- 
:.  Therefore,  where  a  testator  be- 
queathed to  his  nieces,  "  the  residue  of 
"  bis  property  not  disposed  of,  except 
"  his  negro  woman  Jenny,"  and  in  a 
codicil  to  his  will,  directed  "  that  his 
"  negro  woman  Milly  be  left  precisely 

Sr  *•  as  Tiis  negro  woman  Jenny  was  left  in 
*■  his  yill,"  and  Hilly  had  a  child  after 
the  death  of  the  testator,  this  child  be- 
longs to  the  neit  of  kin,  ai 


ed. 


L  legacy  cannot  be  claimed 
will  in  express  opposition  to  thejplain 
intention  of  the  testator.  But  th^uext 
of  kin  csn  take  in  express  oppositrfh  to 
the  words  of  the  will :  for  the^dike 
under  the  Law,  and  not  under  th*  will. 
See  fleiMw,  3.  '  '^   113 

Contiibution  between  devisees  an^  lega- 


bf  tfiii^^  residuaiy  legate' 


5.  Testator  bequeathed  im  negroA  to  A, 

»eiint  negroes  to  B,  and  wren  to  Ci  after,       biuh.  nun.,:  ik  .u.uii.a 
making  his  will,  he  sold  all  his  negroes;        of:  4th.*Where  thi 

and  died  possessed   of  a  large  estate.         "''  "~  "" ^'-~~- 

The  legatees  appUed  to  the  Cjjirt  of 
Equity  to  order  the  eiecutors  toTay  out 
so  much  of  the  estate  as  might  b^nccefc 
sary  to  purchase  negroes  to  make  goo^ 
the  legacies.  The  application  allpw-V' 
ed.  #  26'S 

S,  Pending  the  foregoing  suit,  a  compro- 
mise was  maile  between  the  exccuton 
and  the  next  fnend  of  the  legatees, 
(who  were  minors,)  relative  to  tlie  ne- 
yucs,  in  which  it  was  agreed  that  the 
value  of  the  negroes,  as  found  by  tbc 
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Sep  Sxecutien. 
1,  TheactofCongrcssofSdMarcKirsr^ 
■     gives  to  tte  Unite4  States  a  priority,  1st. 
'    Where  the   debtor  has  become  insol- 
,    ven*;  2d.  Where  the  estate  of  adeceas- 
ed  debtor  in  the  hands  of  executors  of 
administrators,  shifU  be  uisufficient  to 
pay,^lt  the  debiS  tlue  from  the  deceas- 
ed :  3d.  Where  the  debtor,   not  having 
sufhcient  properly  to  pay  all  his  debts, 
shall  make  a  voluntary  asMnnrntnt  there- 
ere  the  estate  and  ett'ecis 
_.    .   .    i^BConding,   concealed  or  absent 
debtor,  ^all  be  attached  by  process  of 

t.  The  act  of  July,  1794^  makes  the 
junt  of  debtdue  to  the  United  States, 
alien  upon  theieal  estate  of  the  coJtector, 
ftum  the  time  suit  shall  be  instituted  for 
recovering  the  same  ;  aiid  provides,  that 
for  the  want  of  goods  and  chattels  ta 
satisfy  the  judgment,  the  land  sliall  be 
soldi  the  lien  is  quahfied  and  contin- 
gent, and  subjects  llic  lands  to  be  sold, 
only  where  the  debtor  hat  not  personal 
estate.  498 
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LIMITATIONS,  STATUTE  OP. 

1.  Ii>  an  action  on  the  case,  to  recover  dfu 
niages  for  a  fraud  in  the  sale  of  a  land 
Urarrant,  the  defendant  pleaded  the  sta- 
tute of  limitations ;  to  which  plea  the 
plaintiff  replied   specially,    **  that  tfle 

•  "  fraud  was  not  discovered  until  within 
**  three  yeSfirs  next  before  tlie  bringing 
*'  of  the  suit."  Replicction  ovemded 
and  plea  sustained ;  for  the  cause  of  ac- 
tion accrued  when  tlie  fraud  was  com- 
mitted, and  three  years  having  run  from 
that  time  before  tlie  bringing  of  the  suit, 
the  plaintiff  is  barred,  he  not  being 
within  any  of  the  savings  of  the  statute. 

115 

2.  The  common  saying,  '•  that  the  statute 
**  of  limitations  does  not  run  where  there 
"  is  a  fraud  or  a  trust,"  is  founded  in 
mistake.  Where  tliere  is  a  pure  trust, 
in  which  Equity  exercises  exclusive  ju- 
risdiction, or  where  tliere  is  a  fraud,  in 
which  Equity  exercises  the  like  juris- 
diction, the  Court  of  Equity  will  permit, 
or  not,  at  its  discretion,  lapse  of  time  to 
bar  an  investigation.  That  Court  is 
bound  by  no  statute  on  the  subject ;  for 
the  subject  matter  is  not  one  of  the  cases 
barred  by  the  statute  of  limitations.  It 
is  a  pure  Equity,  not  witliin  the  letter 
or  spirit  of  the  statute.  But  if  it  be  a 
subject  matter  cognizable  at  Law,  and 
within  the  cases  provided  for  in  the  sta- 
tute, that  statute  is  as  positive  a  bar  in 
a  Coiul  of  Flaiiity,  as  in  a  Court  of  Law. 
The  maxim  *  not  that  Equity  respects 
time,  but  that  Equity  follows  the  Law. 

id, 
.).  BiU  filed  by  a  surviving  partner  against 
the  executors  of  the  acting  partner  of  a 
firm,  for  an  account  and  settlement  of 
the  partnership  transactions.  By  tlie 
articles  of  the  copartnership,  the  acting 
partner  was  to  collect  whatever  debts 
might  be  due  at  the  termination  of  the 
partnership,  and  account  for  the  same 
as  he  received  them,  or  as  often  as  tlie 
otlier  part  n  crs  might  re  quire.  The  part- 
nership  was  dissolved  on  the  4th  Au- 
gust, 1774,  except  as  to  such  matters  as 
necessarily  related  to  t!ie  settlement  of 
their  accounts,  the  collection  of  tlieir 
debts,  and  the  closing  of  their  affairs. 
The  books  and  papers  were  Icfl  in  the 
hands  of  the  acting  partner,  and  in  A- 
pril,  1777,  he  exhibited  a  balance  sheet, 
shewing,  1st,  the  sum  due  to  the  other 
partnera  for  stock  advanced  by  them ; 
2d,  the  amount  of  money,  securities  for 
money,  and  property  belonging  to  the 


finn.  In  July,  1777,  the  acting  purtner 
made  a  payment  in  part  to  me  other 
partners,  for  stock  advanced  by  them* 
and  they  being  British  subjects,  shortl/ 
afterwards  were  obliged  to  leave  the 
State,  in  consequence  of  the  then  ex- 
isting hostilities.  The  bill  was  filed  in 
1800,  and  the  defendants  pleaded  the 
statute  of  limitations,  and  stated  in  their 
plea,  that  in  April,  1777,  their  testator 
stated  and  settled  an  account  With  the 
other  partners ;  which  stated  account  is 
the  balance  sheet  before  mentioned ; 
that  the  cause  of  action,  if  any,  accroed 
to  the  other  partners  at  tliat  time,  and 
tluit  more  than  tliree  vears  had  run  since 
that  time,.  &c.  Plea  overruled  with 
costs :  for  the  acting  partner  was  bound 
to  collect  the  debts,  and  settle  the  bus- 
ness  of  the  firm,  and  account  as  often  as 
the  other  partners  sliould  require.  The 
acting  partner  was  a  trustee  for  the 
others;  he  received  the  moneys,  and 
property  of  the  firm,  in  that  charaeter, 
and  he  was  liable  to  pay  when  they 
should  re(}^uire  it ;  and  it  was  only  when 
they  reqmred  it  and  he  reftised,  that  his 
fiduciary  character  was  put  an  end  to, 
and  the  statute  attached.  139 

4.  An  adverse  possession  alone  will  not 
take  away  a  right  of  entry.  It  shall  not  ^ 
have  tliis  effect,  when  under  a  title  i 
which  is  common  to  the  plaintiff  and  de- 
fendant ;  the  intendment  of  Law  being, 
in  such  case,  that  the  defendant's  entry 
was  for  the  benefit  of  all  entitled  as  co- 
heirs. 164 

5.  Where  both  parties  claim  by  descent 
from  the  same  common  ancestor,  a  color 
of  title,  by  nrtue  of  such  descent,  can- 
not be  set  up  by  one  against  the  other, 
wliatever  may  be  tlie  effect  of  a  descent 
in  any  other  case.  id. 

6.  Assumpsit  by  husband  and  wife  for  ser- 
vices rendered  by  the  wife  before  mar- 
riage. Statute  of  limitations  pleaded^ 
and  the  coverture  of  the  wife  replied. 
The  wife  had  served  the  defendant  for 
four  years,  witliout  making  any  contract 
in  express  terms  for  compensation.  The 
sen'ice  continued  until  the  maniage,  at 
which  time  she  was  more  than  twenty- 
one  years  of  age,  and  no  settlement  took 
place  between  her  and  the  defendanu 
More  than  three  years  expired  after  the 
marriage,  before  the  bringing  of  the  suit. 
The  statute  bars  the  action  :  for  in 
wliatever  way  the  hiring  be  considered, 
the  cause  of  action  accrued  to  the  wife 
before  marria^,  and  her  subsequent 
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coverture  could  not  stop  the  ninning  of 
the  statute.  167 

7.  As  the  Law  does  not  require  an  express 
promise  for  the  creation  of  a  duty,  but 
raises  the  promise  wherever  there  is  a 
sufficient  legal  consideration,  so  it  will 
keep  that  promise  alive,  where  there  is 
an  acknowledgment  of  a  sufficient  sub- 
sisting unsatisfied  consideration.  As  if 
A.  says  to  B,  **  I  purchased  a  horse  from 
**  you  twenty  years  ago»  for  which  I 
**  ag^ed  to  ^ve  one  hundred  pounds ; 
"  I  have  never  paid  you,  and  I  never 
**  will,  and  I  shall  rely  on  the  statute  of 
''  limitations  :**  this  would  take  the  case 
out  of  the  statute,  contrary  to  A's  ex- 
press declaration.  22 1 

8.  Where  Equity  has  concurrerU  jurisdic- 
tion with  the  Courts  of  Law,  the  sutute 
of  limitations  is  a  positive  bar  in  both 
Courts ;  for  Equity  follows  the  Law,  and 
the  rights  of  the  parties  shall  be  the 
same  in  both  Courts.  But  where  Equi- 
ty has  ea:c/««ve  jurisdiclion,  Equity  will 
retpect  Hme,  and  frequently  decides  in 
analogy  to  the  statute  of  limitations.  273 

See  appeals,  3. 

9.  Colour  of  title  and  possession  under  it. 
The  possession  of  lands  for  seven  years 
under  color  of  title,  bars  the  right  of  en- 
tr}',  although  the  possessor  knew  at  the 
time  he  obtained  his  color  of  title  and 
took  possession,  that  the  lands  belonged 
to  another  person.  Any  other  construc- 
tion of  the  act  of  limitations  would  ren- 
der titles  insecure,  and  frustrate  ^he  in- 
tention of  the  act.  539 

10.  A  sheriff's  deed,  which  recites  the  ex< 
ecution  under  which  the  lands  in  dispute 
were  sold,  as  having  been  tested  and 
signed  by  the  deputy  clerk,  shall  enure 
as  colour  of  title.  For  although  the 
Constitution  declares,  that  all  writs  shall 
bear  teste  and  be  signed  by  the  clerks 
of  the  respective  Courts,  yet  a  writ  of 
execution  is  not  necessarily  void,  be- 
cause it  bears  teste  and  is  sinied^  by  a 
deputy  clerk ;  for  the  act  of  1777,  ch, 
2,  sec.  95,  provides  that  in  the  event  of 
the  death  of  the  principal  clerk,  the  de- 
puty shall  sue  out  writs  and  other  pro- 
cess. 562 

11.  Wherever  the  statute  of  limitatibns  is 
a  bar  to  the  recovery  of  one  of  the  par- 
ties, it  operates  ag^nst  tlie  whole,  be- 
cause the  disability  of  one  does  not  save 
the  rights  of  the  others.  The  statute 
protects  the  rights  of  those  who  are  in- 
competent to  protect  themselves;  but 
where  some  of  the  parties  tat  compe- 


tent,  tiiey  ourbt  to  take  care  of  the  in^ 
terests  of  all,  by  prosecuting  a  suit  with* 
in  time.  577 

12.  Although  the  statute  of  limitations 
speaks  of  actions  in  the  Courts  of  Law, 
yet  it  is  the  duty  of  a  Court  of  Equity 
to  infuse  its  bptrit  into  their  decisions,  sii 
much  as  can  be  done  without  violating 
its  own  fundamental  maxims ;  it  being 
the  object  of  both  Courts  to  obey  the 
Legislative  will,  when  expi*essed  either 
directly  or  indirectly.  The  investigation 
even  of  a  fraud,  will  not  be  permitted 
after  a  great  lapse  of  time,  where  the 
defendants  he  not.  the  persohs  who  conh 
mitted  the  fraud,  although  they  may  be 
volunteers.  The  rule,  tliat  trust  and 
fraud  are  not  within  the  statute  of  limi- 
tations, is  subject  to  this  modification, 
that  if  the  trust  be  constituted  by  the 
act  of  the  parties,  the  possession  of  the 
trustee  is  the  possession  of  the  cettvi  que 
trust,  and  no  length  of  such  possession 
will  bar :  but  if  a  trust  be  constituted  by 
thtr  fraud  of  one  of  the  parties,  or  arises 
from  a  decree  of  a  Court  of  Equity,  or 
tile  like,  the  possession  of  the  trustee 
becomesadverse,  and  the  statute  of  limi- 
tations will  run  from  the  time  the  fraud  is 
discovered.  Wherever  the  Legislature 
has  limited  the  period  for  Law  proceed" 
ings.  Equity  will,  in  analagous  case^ 
consider  equitable  rights  as  bound  by 
the  same  limitations.  583 

13.  Act  of  1715  ch.  4d,  barring  the  claims 
of  creditors.  Under  the  act  of  1715,  ch. 
48,  requiring  *'  creditore  of  any  person 
**  deceased  to  make  their  claim  within 
**  seven  years  afler  the  death  of  such 
*'  debtor,  otherwise  such  creditor  shall 
^  be  forever  barred,"  two  circumstances 
must  concur  to  put  the  bar  in  operation  ( 
to  wit^  the  death  of  the  debtor,  and  the 
simultaneous  existence  of  a  creditor.  I( 
therefore,  the  creditor  die  before  the 
debtor,  and  no  administration  be  taken 
out  on  his  estate  in  the  life-time  of  the 
debtor,  but  is  taken  out  afterwards,  and 
suit  is  brought  within  due  time,  although 
it  be  more  than  seven  yean  after  the 
death  of  the  debtor,  the  act  of  1715  does 
not  bar  the  claim.    When  the  statute  of 

'  linutations  begins  to  run,  nothing  will 
/  stop  its  operation :  and,  therefore,  if  s 
debtor  ^e  in  the  life -time  of  his  credi* 
tor,  where  cause  of  action  has  accrued, 
.  the  act  of  1715  will  attach  upon  the 
claim  of  tlie  creditor,  although  no  ad- 
ministration be  taken  out  on  the  debt- 
or's estfite  for  moie  thso  seven  yeiu». 
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In  iSie  report  of  the  case  of  iraiellan  v. 
Hill's  executor,  in  Conference  Reports, 
478,  the  fact  of  Uiirs  death  before  that 
of  li'Clellan,  is  omitted.  594 

M 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution, 
the  dismissal  of  a  State's  warrant  by  the 
ma^strate  who  tried  it,  is  prima  facie 
evidence  of  the  want  of  probable  cause ; 
and  throws  upon  the  prosecutor  tlie 
burthen  of  proving  that  there  was  pro- 
bable cause.  348 

MnLLS  • 

1.  Petition  filed  under  the  act  of  1809,  ch. 
15,  to  recover  damag-es  of  the  owner  of 
a  mill,  for  overflowing  the  plaintiff's 
lands.  Pending  the  petition,  the  de- 
fendant dies,  and  a  scire  faciet  issues  to 
his  heirs,  to  make  them  parties.  Scire 
facias  dismissed ;  for  the  act  does  not 
direct  them  to  be  made  parties ;  tfhd  by 
the  Common  Law,  the  heir  is  in  no 
case  liable  for  the  tort  of  his  ancestor. 
The  act  of  1805,  ch.  8,  provides  aeainst 
the  abatement  of  actions  brought  for  an 
injury  done  to  real  property,  where  the 
defendant  dies ;  but  the  revival  must  be 
hy  his  representatives.  Executors  and 
administTators  act  in  autre  droit,  and 
maintain  the  rights  of  their  testators  and 
intestates;  but  an  heir,  who  enters  on 
the  death  of  his  ancestor,  becomes  seis- 
ed in  his  own  demesne,  and  does  not 
claim  to  hold  the  land  in  right  of  ano- 
ther. 254 

MONEY  PAIP  ON  CONTRACTS  THAT 

ARE  VOID. 
See  JUmmpeii, 

MORTGAGES. 
1 .  A  negro  slave  being  mortgaged  in  1784, 
and  the  parties  hving  in  the  same  neigh- 
boiiiood  all  the  time,  the  mortgagor  ne- 
ver applied  to  redeem  until  1805.  The 
mortgagee,  in  answer  to  the  application, 
Aaid,  '*  he  was  old  and  unwilling  to  have 
**  a  law  suit,  and  he  would  deliver  up 
**  the  negro,  if  the  mor^;agor  would  pay 
^  the  money  loaned,  with  interest,  and 
**  chaige  nothing  for  the  hire  of  the  ne- 
«  gro.'^  This  is  a  recognition  of  a  then 
ftibsicting  unsatisfied  moilgage,  and  re-' 
lieves  the  Court  from  considering,  whe- 
ther in  tiiis  country-  the  time  of  redemp- 

tkm  diNNild  b«  thoftoned,  fifom  the  poii- 


cy  of  our  laws,  in  quietiiir  elaims  at  <jiw 
within  a  shorter  period  than  is  required 
in  England,  llie  time  is  to  be  comput- 
ed from  the  last  period  at  which  the 
parties  treated  the  transaction  as  a  mort- 
gage ;  in  an  action  at  Law,  the  acknow- 
feo^inent  of  the  mortgagee  in  this  case, 
would  take  ^e  case  out  of  the  statute 
of  limitations.  For  as  the  law  reqiures 
not  an  express  promise  for  the  creation 
of  a  duty,  but  raises  the  pronuse  wbere- 
ever  there  is  a  sufficient  leg^  oonside- 
ration,  so  it  will  keep  that  promise  alive, 
where  there  is  an  acknowledgment  of 
a  sufficient  subsisting  unsatisfied  consi- 
deration. Nor  can  it  avail  the  laortga- 
gee  any  thing,  that  he  declared  he  would 
give  up  the  negro,  to  buy  lus  peace. 
Things  exist  independent  of  their 
names ;  if  from  the  nature  of  the  thing, 
it  afford  no  evidence  of  the  debt  or  du- 
ty, if  the  sole  object  of  it  was  to  avoid 
labor  or  expense,  not  from  a  belief  of 
loss  in  the  thing  itself,  then  it  can  weigh 
nothing,  because  it  confesses  nothing ; 
and  if  it  be  taken  as  the  confession  or 
.  acknowledgment  of  the  party,  and  taken 
altogether,  there  is  no  debt  or  duty  ac- 
knowledged. But  if,  from  the  nature 
of  the  offer,  confession  or  acknowledg- 
ment, the  Court  perceive  in  it  an  ac- 
knowledgment of  die  debt  or  duty,  that 
weight  is  to  be  given  to  it,  which  is  giv- 
en to  all  other  evidence,  notwithstand- 
ing the  party,  at  the  time  of  making  it, 
attempt  to  give  it  a  name  which  he 
tiiiuks  will  make  it  weigh  nothing.   218 

N 

NOTICE  TO  PURCHASERS. 

1.  Poasesnon  of  title  deeds.  Where  Ind 
is  sold  without  wamn^,  or  with  w^i- 
ranty  only  against  the  feoffor  and  his 
heirs,  the  purchaser  is  entitled  to  all  the 
deeds,  as  incident  to  the  land,  to  enable 
him  to  defend  it.  Where  a  purchaser, 
in  the  necessaiy  deduction  or  his  title, 
muM  use  a  deed  which  leads  to  a  fiict 
shewing  an  equitable  title  in  anodier,  be 
will  be  affected  with  notice  of  thatfiict, 
and  will  not  be  permitted  to  prove  that 
he  did  not  read  the  deed,  oruiat  he  wii 
ignorant  of  its  contents.  Where,  there- 
fore, the  plat  and  certificate  of  survey 
annexed  to  a  grant,  diewed  that  the 
lands  were  surveyed  for  '*  Ruth  and  Jane 
«<  M'Cuistion,  orphans  of  Robert  M'Cuis- 
^  tion,  deceased,"  and  the  grant  to  which 
thif  ptatt  and  c^istilictte  were  annexed. 
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iggaed  to  **  Jsne  lfCuM<»ii»  iridew," 

tluB  is  a  &ct,  of  which  all  persons  claim- 
ing under  **  Jajie  M'Cuistion^  widow," 
are  bound  to  take  notice.  583 


PERJURY. 

1.  Indictment  for  perjury  charged,  that 
at  a  certain  Court  of  Pleas  and  Quarter 
Sessions,  held  for  the  county  of  Wayne, 
on  the  third  Monday  of  November,  1816, 
a  certain  ittue  duly  Joined  in  the  said 
Court,  between  A.  and  B,  in  a  certain 
plea  of  trespass  on  the  case  upon  promi- 
ses, in  which  the  said  A.  was  pkuntiff, 
and  the  said  B.  was  defendant,  came  on 
to  be  tried ;  and  that  upon  the  trial  of 
9€ddiaaue  Mjeinedf  C.  was  examined  as 
a  witness,  and  committed  the  perjury 
set  forth  in  the  indictment.  The  trans- 
cript of  the  record  of  this  suit,  offered 
in  evidence  upon  the  trial  of  the  indict- 
ment, did  not  shew  that  any  itaue  had 
been  joined.  The  defendant  beings  con- 
Ticted,  a  new  trial  was  granted,  upon 
the  ground  that  the  transcript  of  the  re- 
cord did  not  support  the  charge  in  the 
indictment.  123 

2.  In  an  indictment  for  peijunr,  it  is  ne- 
cessary to  set  forth  that  the  oath  was 
taken  in  some  judicial  proceeding,  be- 
fore a  competent  jurisdiction,  and  upon 
a  point  material  to  the  issue  depending. 
And  by  the  Common  Law  it  was  neces- 
sary to  set  forth  the  record  of  the  cause 
wherein  the  perjury  alleged  is  charged 
to  have  been  committed ;  to  prove  on 
the  trial  that  there  is  such  a  record,  by 
producing  it,  or  a  certified  copy  there- 
of; and  when  produced,  it  must  agree 
with  that  set  forth  in  the  indictment, 
without  any  material  variance.  id, 

3.  Since  the  act  of  1791,  ch.  7,  it  is  not 
necessary  to  set  forth  the  record  of  the 
cause,  in  the  indictment ;  but  if  it  be 
recited,  the  recital  must  be  correct,  or 
the  prosecution  must  fail.  id. 

4.  On  a  conriction  for  perjury  in  Ruther- 
ford countv,  two  reasons  were  assigned 
in  arrest  of  judgment :  1st.  That  the  in- 
dictment did  not  chaive  that  the  oath 
was  taken  in  Rutherford  county.  2d. 
Nor  that  the  evidence  was  given  to  the 
Court,  or  the  Court  and  Jury,  but  to  the 
Jury  only.  The  first  reason  overruled, 
for  the  indictment  charges,  <*  tliat  he 

.  '*  the  said  A.  B,  on  the  16th  April,  in 
*'  the  year  aforesaid,  in  the  county  afore- 
^  fltidy  came  before  the  said  C.  D,  Judge 


**  as  albresiid,  and  then  and  ^here,  be^ 
"  fore  the  said  C.  D,  did  take  his  corpo- 
^  ral  oath."  The  part  of  the  indictment 
immediately  preceding,  states  that  C.  D. 
held  the  Court  as  Jud^,  at  that  term, 
in  Rutherford  county :  the  same  oounty 
is  inserted  in  the  caption  of  the  indict- 
ment, and  there  is  none  other  mention- 
ed in  any  part  of  it.  The  words  "  then 
<*  and  there''  refer  to  the  16tb  April  and 
to  the  county  of  Rutherford.  The  second 
reason  overruled;  for  the  indictment 
charges,  that  the  oath  was  taken  before 
the  Judg^,  and  the  evidence  was  there- 
upon given  to  the  Jurors.  This  is  the 
proper  way  of  stating  the  oath ;  1st,  Be- 
cause the  evidence  given  was  on  an  issue 
to  be  tried  by  a  Jury.  2d.  It  is  agreea- 
ble to  the  most  approved  forms  of  m- 
dictments  for  perjury  committed  on  the 
trial  of  an  issue.  The  oath  is  taken  be- 
fore the  Court,  but  the  evidence  is  given 
to  the  Jury ;  and  the  crime  consists  in 
^ving  &lse  evidence  to  them  in  a  mate- 
rial point  in  issue.  153 
4.  Indictment  charged,  that  defendant 
fidsely,  wittingly,  corruptly,  &c.  swore 
to  certain  facts  before  the  Grand  Jury 
upon  a  bill  of  indictment ;  but  did  not 
charge  how  or  in  what  way,  the  facta 
thus  sworn  to,  had  a  bearing  upon  the 
allegations  of  the  indictment,  nor  that 
they  were  material  to,  or  connected 
with,  the  question  then  under  conside- 
ration by  tne  Grand  Juiy«  Judgment 
arrested.  In  the* absence  of  pontive 
acts  of  the  Legislature,  there,  is  no  cri- 
terion by  which  an  act  can  be  ascertain- 
ed to  be  criminal,  but  that  of  its  being 
against  the  interest  of  the  jftate.  A  £dse 
oath  is  injurious  to  the  State  or  to  an 
individual,  only  where  it  tends  to  pre- 
vent rig^t ;  therefore,  to  constitute  per- 
jury, it  must  be  to  some  material  fact 
tending  to  injure  some  person.         226 

PARTNERS. 
1.  Case  for  money  laid  out  and  expended, 
&c.  The  firm  of  •*  Carter  &  Porter** 
was  indebted  to  the  bank  of  Newbem. 
Carter  was  the  active  partner,  and  pur- 
chased of  Fletcher  a  bond  on  Everitt, 
for  the  amount  of  which  he  executed  to 
Fletcher  an  obligation  under  seal,  in  the 
name  of  the  finn,  "  Carter  &  Porter," 
and  Person  sealed  and  delivered  the 
said  obligation,  as  their  security.  Upon 
Carter's  application,  Everitt  took  up  his 
bond,  and  gave  in  lieu  thereof,  to  **  Car- 
**  ter  &  Porter,"  a  note,  which  was  dis- 
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counted  at  the  bank  of  Newbern,  and 
the  proceeds  applied  to  the  discharge 
of  «  CarteT  &  Porter's"  note  due  to  the 
bank.  Person  p^d  to  Fletcher  the  a- 
mount  due  on  the  bond  which  he  had 
executed  as  security  for  "  Carter  and 
"  Porter,"  and  brought  this  action  to  be 
reimbursed.  Porter  was  not  present 
when  Carter  executed  the  bond  to 
Fletcher,  and  a  question  was  made, 
whether,  as  this  was  a  bond  in  which  one 
partner  could  not  bind  another.  Person 
had  not  made  Porter  his  debtor,  without 
Porter's  consent,  and  therefore  not  enti- 
tled to  recover  of  him  in  this  action  ? 
There  was  no  evidence  that  Porter  was 
privy  to  the  contract  with  Fletcher,  or 
had  recognized  it  as  a  contract  of  tlie 
firm,  except  what  was  furnished  by  an 
order  draw^n  by  Porter  on  one  Isaac 
Hill,  in  favor  of  I'erson,  in  which  he  di- 
rected Hill  to  let  Person  have  "  any  a- 
*'  monnt  of  notes  or  judgments  to  the 
<*  amount  of  a  note  of  Carter  &  Porter, 
*<  ^ven  to  Fletcher."  Held,  that  tliis 
was  evidence  of  a  recognition  of  a  sub- 
sisting contract  of  Carter  &  Porter,  and 
bound  Porter,  although  he  was  not  pre- 
sent when  the  bond  was  executed.  One 
partner  cannot  bind  another  partner  by 
deed,  by  virtue  of  the  mere  contract  of 

Sartnership ;  to  do  so,  he  must  either 
ave  express  power  under  seal,  or  the 
other  must  be  present  and  assent  to  the 
act.  If  this  case  then  stood  on  the  bond 
alone,  although  the  money  arising  from 
the  contract  was  applied  to  Porter's  use, 
or  to  the  joint  use  of  Porter  and  Carter, 
"without  the  assent  of  Porter,  he  would 
not  be  liable  in  this  action  :  for  no  man 
can  make  another  his  debtor  without  his 
consent,  express  or  implied.  But  this 
assent  may  be  implied  from  circumstan- 
ces, and  when  implied,  it  has  the  same 
effect  as  the  most  express  assent.  Al- 
though Carter  had  no  power  to  sign  tlie 
bond,  so  as  to  bind  Porter,  yet  the  bond 
may  be  used  to  shew  in  lohat  capacity 
Carter  profetsed  to  act.  He  professed  to 
act  for  the  firm  of  Carter  &  Porter,  as 
their  agent.  The  money  raised  by  the 
contract  was  applied  to  the  use  of  the 
partnership ;  Porter  recognised  the  t>ond 
as  the  bond  of  the  firm,  and  gave  direc- 
tions for  its  payment.  It  was  Porter's 
bond  only  through  Carter's  agency  for 
the  partnership  ;  and  his  recognition  of 
it  as  a  bond  of  the  firm,  cannot  be  true 
cytherwise  than  by  a  recognition  of  Car- 
ter's agency.    Porter  not  only  recogni- 


eea  the  bond  as  the  bond  of  the  firm* 
but  takes  benefit  of  ^e  effect  of  the 
contract,  and  assents  to  the  extinguish- 
ment of  his  own  debt ;  and  liaviii|[ 
knowingly  received  the  benefit,  he  ahaU 
also  take  the  burthen,  and  do  the  same 
thing  as  if  he  had  personally  transacted 
the  business.  321 

PLEAS  ANB  PLEADING. 

1.  Action  of  debt  on  the  statute  of  asuiy : 
Pleas,  general  issue  and  statute  of  limi- 
tations. Motion  by  plaintiff  to  amend 
the  pleadings  by  replying  to  the  statute 
of  limitations,  *'  A  former  suit  between 
**  the  same  parties,  and  a  non-suit  there- 
*<  in,  and  that  this  action  was  brought 
^  within  a  year  and  a  day  thereafter,  ac- 
<*  cording  to  the  provisions  of  the  act  of 
«  1715."  Motion  disaUowed;  for  the 
amendment,  if  made,  would  be  unavail- 
ing. The  statute  limiting  penal  actions 
contains  no  such  saving  as  the  pbintifiT 
wishes  to  reply,  nor  a  saving  of  any  des- 
cription ;  nor  is  it  in  pari  materia  with 
the  act  of  1715.  The  nature  of  this  ac- 
tion forbids  the  amendinent.  Ttiis  was 
no  particular  man's  cause  of  action  until 
brought.  It  became  his  by  the  suit,  and 
he  lost  it  by  the  non-suit.  It  then  be- 
came common  and  liable  to  be  brought 
by  any  person.  If  brou^t  by  a  stran- 
ger, it  was  a  new  suit ;  so^  if  brought  by 
uie  same  person,  it  was  not  a  continu- 
ance of  his  old  suit ;   for  it  was  his  no 

*  longer  than  it  depended.  23r 


See  Legadet, 


PORTIONS. 


POSSESSION  OF  TITLE  DEEDS. 

Sec  Notice  to  JPitrcfuuert, 

PHOCESSIONING. 
1.  A  processtoner  reported  to  the  county 
court,  that  he  had  oeen  called  upon  by 
A.  to  procession  his  land ;  that  B.  had 
attended;  that  he  began  at  a  comer, 
and  run  one  line,  when  B.  forbade  the 
processioning.  Upon  this  report^  the 
court  appointed  five  freeholders  to  go 
witlithe  processioner,  and  procession  the 
land.  They  returned  to  the  court  a  report 
of  thi'ir  proceedings,  and  a  motion  beinsf 
made  to  set  their  report  aside,  and  quasi 
the  order  of  the  cpunt^  court  ^point- 
ing them,  the  motion  is  allowed;  be- 
cause the  procesffloner  did  not  in  his  re» 
Eort  to  the  county  court,  set  forth  the 
ncs  in  disp^te^  nor  the  circuaoilsiiGes 
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on  which  the  diipnte  wi»feaiided,  soaa 
to  enable  the  court  to  decide  which 
party  prevailed,  whether  the  lines  have 
heen  established  correctly,  and  who 
shall  pay  costs.  It  is  only  b^  compar- 
ing^ the  report  of  the  processioner  with 
that  of  the  freeholders,  that  the  Court 
can  determine  which  party  prevailed  in 
his  claim.  504 

PROMISSORY  NOTES— -BILLS    OF 
EXCHANGE. 

1.  A  promissory  note  drawn  by  A,  and  in- 
dorsed by  B,  made  negotiable  at  the 
Newbem  brands  of  the  State  Bank  of 
North-Carolina,  and  payable  on  the  11th 
]>ecember,  being  not  paid  at  the  day, 
notice  of  non-payment  by  the  drawer, 
was  not  given  to  the  indorser,  who  lived 

-  in  the  town  of  Newbem,  until  the  17th 
I>^ember.  This  delay  in  givin?  notice, 
discharges  the  indorser  from  aU  liabili- 
ty. 73 

See  Enddence^  7. 


>  SCIRE  FACIAS. 
1.  Scire  facias  to  shew  cause,  '*  why  exe- 
cution should  not  issue  for  a  fine  on  a 
fotfeited  recognizance,"  good ;  and  the 
plea  of  fnul  Uel  record  to  such  a  scire  fa- 
cias is  neg^atived,  by  producing  the  re- 
cord shewing  the  forfeiture  of  tne  recog- 
nizance, and  the  jud^ent  nut.  The 
words  of  the  scire  facias,  for  afine^  are 
mere  surplusage.  10 

SHERIFF'S  SALES  AND  DEEDS. 
See  Execution, 

SLANDER. 
I.  A.  charged  B.  with  having  stolen  a  note 
from  him  <^  in  the  county  of  Halifax,  in 
*f  Virginia."  These  words  are  actiona- 
ble. It  was  proved  on  the  trial  that  the 
stealing  of  a  note  was  a  larceny  by  the 
laws  of'  Virginia,  at  the  |ime  to  which 
the  charge  referred.  //  would  Mem,  that 
the'  plaintiff  can  recover  without  proof 
of  this  fact ;  lor  although  the  crime  may 
have  locality,  the  effect  of  the  imputa- 
tion will  follow  a  man  wherever  he  goes ; 
and  therefore  the  law  ^ves  a  remedy 
for  imputations,  which,  if  believed,  and 
even  proved,  cannot  subject  the  accused 
toHiny  future  prosecution.  As  where  a 
pardon  is  granted  after  the  commission 
of  the  offence,  but  before  the  speaking 
«f  the  words.    The  gmvaman  in  an  ac- 


tion of  siMider,  is  lodal  degrtdaition,  and 
not  the  risk  of  punishment ;  and  the 
rule  to  test  the  question,  whether  the 
words  be  actionable  or  not,  to  wit,  does 
the  charge  impute  an  infamous  crime  ? 
is  resorted  to,  to  ascertain  the  fact,  whe« 
ther  it  be  a  social  degradation,  and  not 
whether  the  risk  of  punishment  was  in- 
curred. And  tkit  rule  is  the  test  of  that  .- 
for  those  who  are  punished  for  infamous 
crimes  are  degraded  from  their  rank  as 
citizens,  they  lose  their  privileges  as 
freemen,  their  Uberam  legentj  and  are  no 
longer  botd  et  legalee  hominee,  ^  463 
3.  In  a  charge  ot  forswearing,  unless  it 
appear  fVom  the  accompanying  words^ 
that  a  judicial  forsweanng  was  meant^ 
the  plaintiff  must  shew  upon  the  record, 
that  the  defendant  alluded  to  some  par- 
ticular forswearing,  which  amounted  to 
a  penury.  Thererore,  where  the  plahi- 
tifi*  charged  in  his  declaration,  that  the 
defendant  said  of  him,  "  He  swore  a  Ue^ 
''  and  1  can  prove  it,"  and  there  was  no 
cc^loquium  set  forth  of  any  judicial  pro- 
ceedim;-,  the  plaintiff  was  non-SEuited. 

574 

SPECIFIC  PERFORMANCE. 

1.  ^ui^  will  decree  the  spedfic  execu- 
tion of  a  parol  contract  for  the  sale  and 
purchase  of  lands,  although  there  has 
been  no  partial  performance,  if  the  con 
tract  be  proved  by  such  evidence  as  af- 
fbrds  to  we  mind  a  conviction  no  less 
satirfactory,  than  that  which  arises  from 
a  contract  in  writing.  3.*? 

It  is  no  objection  to  such  a  decree,  that 
the  purchase  money  was  to  be  paid  m 
the  fall.  That  is  a  period  suMctently 
certain.  38 

3.  Equity  wiU  decree  the  specific  execu- 
tion ofa  contract  relative  to  ne^ro  daves, 
for  the  same  reasons  that  it  will  decree 
the  specific  execution  of  a  contract  for 
the  sale  of  lands^  or  some  favorite  per- 
sonal chattel.  80 

See  Arbitrament  and  Award, 

SUPREME  COURT. 
1.  Underthe  act  establishing  the  Supreme 
Court,  a  Judge  of  that  Court  cannot  a* 
ward  a  writ  of  certiorari  in  vacation. 
Application  for  the  writ  must  be  made 
to  the  Court.  The  statement  of  a  case 
by  the  presiding  Judge,  if  not  certified 
or  referred  to  in  the  transcript,  as  part 
of  the  record,  cannot  be  taken  notice  of 
b^  this  Court :  and  this  Court,  upon  a 
view  of  the  record^  must  fwonoanee  the 
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mme  judgnait  thai  tlMt-  Gdvt  bdbw 
ought  to  have  pronounced.  253 

3.  This  Court  wiU  award  «  writ  of  certio- 
rari. 507 

3.  An  appeal  bond^  with  a  afcatemeBt  of 

.  &e  case  made  out  by  the  presiding 
Judge,  waa  filed  in  this  Court,  cnit  there 
waa  no  tranacript  of  the  record  certified 
by  die  clerk  under  the  seal  of  the  Court, 
in  which  the  appeal  had  been  ^nted. 

.  A  diisinution  of  the  record  being  aug- 
gested,  a  cerlitari  was  awarded,  such  a 
writ  being  nAceaaary  lor  the  exercise  of 

,  the  powers  given  to  thia  Court.  id. 

4*  A  ease  flein^  sent  to  thia  Court  upon  s 
particular  poin^  and  this  Court,  upon 
lookii^  into  the  record,  discovering  tiiat 
there  were  othtf  materia]  points  arising 
in  the  case,  and  connected  with  its  me- 
rits^ deehned  deoiding  the  point  sent  up, 
and  awarded  a  new  trial,  that  all  the  cir- 
cunatancea  rekting  to  the  points  diaco- 
vered  by  this  Court,  might  be  examined 
in  the  Court  below.  In  an  action  of 
detinue  for  a  slavey  brought  bv  a  mort- 
gagee against  a  purchaser  nom  the 
mortgagor,  a  aingle  question  was  submit- 
ted to  this  Court,  to  wit,  whether  the 
mortgagor's  poascaaion  of  the  skre  after 
the  mortgage  deed  was  executed,  was 
fraudulent  per  m  against  subsequent 
yiirehasera.  The  mortgi^  deed  and 
the  bill  of  Side  to  the  defendant,  a  pur- 
chaser, formed  part  of  the  caae,  and  the 
mortgage  deed  appeared  not  to  have 
been  registered  within  fifty  days  from 
the  time  it  was  made,  nor  until  after  the 
registration  of  the  biU  of  sale  to  the  de- 
fendant. A  new  trial  was  awarded,  be- 
oause  the  merita  of  the  case  were  not 
disclosed  by  the  statement  sent  up.   569 


TAXES. 
1.  The  plaintiff  occupied  a  lot  in  the  town 
of  Newbem,  as  lessee  of  the  trustees  of 
the  Newbem  Academy,  and  the  defend- 
ant being  sheriff  of  Craven  county,  seiz- 
ed the  phintiir's  goods  by  distress,  for  a 
tax  atteged  to  be  due  upon  a  poit  of  the 
Int.  The  lot  was  granted  for  the  use  of 
the  aoademy  before  the  revolution.  It 
does  not  adjoin  the  lot  on  which  the 
academy  is  erected.  Tina  lot  is  not  ex- 
•mpted  from  taxes  by  the  act  of  1806, 
oh.  3,  which  declares,  **  that  all  houses 
*^  and  lots^  or  other  real  or  personal  es- 
^  tate  appertaining  thereto,  set  apart 
*«  and  appropriated  for  divine  worship, 


^  o9  fbr-tiio  odnesiioii  «f  youth,  AaXi  be 
''  exempted  from  all  taxea."  For  it  was 
the  desigB  of  thia  act  to  exempt  from 
taxes  onlv  that  property  which  waa  spe- 
cially and  exchiaively  set  apart  and  ap- 
propriated to  divine  warship  and  edu- 
oation,  and  directly  employed  lor  either 
of  these  purposes ;  as  the  lot  on  which 
the  churcn  or  academy  stands,  and  the 
grounds  appurtenant,  if  employed  as  a 
cfaurch-yaro,  minister's  rewience,  or  lor 
the  recreation  or  oouriahment  of  youth. 

344 

TENDER. 
1.  A  Bo9n1  was  given  before  the  revoiu- 
Uonary  war,  for  a  certain  sum,  proda- 
mation  money.  During  the  war,  a  ten- 
der of  the  debt  was  made  in  paper  mo- 
ney, but  before  the  paper  money  depre- 
dmed.,  In  1798  application  waa  made 
for  payment,  suit  was  instituted,  and 
judgment  recovered.  The  defendants 
at  Law  filed  their  bill  in  Equi^,  to  b« 
relieved  from  the  payment  of  interest, 
fipom  the  time  of  toe  tender  to  the  time 
application  was  made  for  payment,  in 
1798,  and  charging  in  their  bill  that  the;^ 
knew  not  where  the  bond  waa^  until 
this  af^lication  for  payment  waa  made. 
Complainants  are  entitled  to  be  reheved 
againat  the  interest,  from  the  time  of  the 
tender,  to  the  demand  for  payment:  for 
at  the  time  the  tender  waa  made,  paper 
money  waa  a  legal  tender,  and  it  had 
not  depreciated.  A  plea  of  tender  can 
be  supported  at  Law,  only  bv  the  de- 
fendant's bringing  into  Court  the  money 
he  admits  to  be  due :  and  thia  ia  requir- 
ed, that  the  phdntifT  may  have  the  imme* 
diate  benefit  of  the  sum  so  paid  in.    186 

TRESPASS. 
1.  An  administrator  advertised  and  sold  a 
tract  of  land ;  the  purchaser  entered 
and  sowed  wheat,  and  aoon  afterwards 
discovering  that  he  had  acquired  no  title 
to  the  land  by  his  purchaae,  the  contract 
was  rescinded,  and  he  quit  the  posses- 
sion. The  administrator  then  sold  to 
ano^er  man,  who  placed  a  tenant  on 
the  land.  When  th«  wheat  waa  rip«, 
the  first  purchaser,  who  had  sowed  it, 
entered  and  cut  the  wheat,  and  the  se- 
cond purchaaer  hauled  it  away.  Tres- 
pass vi  et  armU  wiU  Ue  for  this  injury : 
for,  by  cutting  the  wheat,  the  first  pin'- 
chaser  became  actually  possessed  «  i^ 
and  the  hauling  of  the  wheat  away  was 
a  vi(dation  of  thift  possean^n.  496 
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TRTAL.  Y 

The  jmy  being   charged  in  «  criminal 

ease,  a  motion  was  made  that  the  wit-  VSNHIE  FACIAfi. 

in  support  of  the  prosecution  Tbe  court  will  awaird  a  venirt 


nesses 


should  be  sworn,  and  sent  out  of  the 
hearing  of  the  court.  A  similai'  motion 
was  made  as  to  the  defendant's  witnes- 
The  motions  being  allowed,  the 
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iwvy  where  the  jury,  in  a  special  ver^* 
diet,  find  the  •evidence  and  Jiot  the 
Acts,  96 

VEW»1CT. 


ses. 

witnesses  were  sworn  and  sent    out. 

Af^er  ^ey  were  all  examined,  a  motion    Bee  IndUHmBtOy  14. 

was  made  by  the  Solicitor-General,  that 

he  have  1  eaye  to  introduce  as  a  witness,  a  ^ 

person  who  had  been  in  court,  and  heard  

file  examination  of  the  other  witnesses.    WARRANTY  IN  THE  SALA  OF  PSR- 
The  motion  allowed ;  for  although  by  BONAJLS. 

the  Common  Law,  the  Crown  could  WMianty  in  the  sle  of  a  hone.  When 
claim  as  a  matter  of  rirht,  that  the  wit- 
nesses for  the  accusea  be  eicamined  in 
tile  absence  of  each  other,  yet  no  such 
right  was  allowed  to  the  accused,  as  tp 
the  witnesses  against  him.  In  this  dtata^ ' 
no  privilege  is  allowed  to  the  State, 
which  is  denied  to  the  accused,  and  any^--  -Wted :  ior  the  oonyersation  about  the 


the  ptticfaaae  money  was  about  to  be 
paid,  the  buyer-Askeid^the  seller^  if  the 
horse  waa^mnd  :  thejKller  answered, 
he<iiras.  4ii&^eclaratLon  chaiged,  that 
tij^  horse  was^inaound,  kme,  stiif;  and 
dIRective  in  all  hia  limbs.    Plaintiff  non- 


rule  as  to  the  examination  of  witnesses 
must  work  both  wavs.  The  Constit^ 
tion  having  declared,  that  eveiy  man 
has  a  right  to  be  informed  of  the  ac<jft- 
aation  against  him,  and  to  confront  ^e 
accusers  and  witnesses  with  other  teMl- 
mony ;  this  right  is  not  forfeited,  if, 
ther  through  inadvertence  ordesign.Jhe 
omit  to  ca&  his  witnesses  when  direMd 
to  do  so.  Such  also  is  the*rule  as  toJKe 
Btate.  The  court  can  only  prop^pra 
separation  of  the  witnesses ;  it  cannot 
oompel  either  party  to  call  in  witness^s^- 
until  the  time  comes,  when,  accorcling 
to  the  rules  of  the  couit,  the  party  iliay 
«all  on  them  to  be  examined.  WvUt^Mt^ 
Ihe  right  thus  secured,  must  be  mimed 
at- the  proper  time  and  stage  of  thetrial ; 
and  that  is,  as  to  the  accused,  when  he  is, 
called  onto  make  his  defence, vuid  of- 
fer his  witnesses  and  prooAi^fThe 
courts  may  rumish  rules  to  carry  the 
law  into  execution,  but  nut  to^prevent 
its  execution.  They  cannot,  by  their 
rules,  exclude  a  party  from  a  right,  when 
that  right  is  asserted  at  the  til^e  and  in 
the  manner  contemplated  by  the  law 
which  jrives  that  right.  Thisi4^e  nftist 
work  ton  the  State  as  wcUas  the  ao- 
eused.  The  court  will  not  gvant  a  hew 
trial,  because  the  jury  took  refreshments 
after  they  retired,  unless  it  appear  those 
refreshments  were  furnished  by  th^ 
party  in  whose  fitvor  they  have  render- 
ed toeir  yerdict.  487 


sn^j^dness,  toetk  place  afker  the  coiitmct 
oraile  had  been  entered  into.  The  an- 
fWer  to  the  question,  whether  tiie  horse 
was  sound  ?  do^s  not  amount  to  a  war- 
ranty ;-  for  to  constitute  a  wansnty,  it 
,^must  ^  express ;  i^wiU  not  be  implied 
by  a  mere  affirmation  of  4he  quakty  or 
g  klid  of  the  articlcu^ld,  nor  by  a  mere 
^affirmation  o'f  the  value,  nor  where  the 
^  subject  is  of  dubious  quality,  on  which 
eommon  judgment  might  be  deceived : 
and  thfe  reason  is,  that  «a  a  warranly  len- 
dere  the  party  subject  to  all  losses  aris- 
ing from  a  failure  of^  however  inno- 
■oent  he  may  be,  Cburts'of  Law  sre  cau- 
tious in  creating  an  obligation  of  such 
extent.  Without  a  wamnty  by>the  sel- 
lerf  or 'fraud  on  his  part,  the  buyer  must 
fltandlo  all  losses  arising  from  latent  de- 
lects :  the  principle  on  which  the  Com- 
mon Law  proceeds,  being,  that  the  pur- 
chaser ought  to  app^  his  attention  to 
those  particulars,  which  may^e  sup- 
posed to  be  within  the  reaeh  of  faia>  ob- 
servation and  judgment ;  and  the  ven- 
dor to  communicate  those  particulars 
and  defects  which  cannot  be  supposed 
•  to  be  immediately  within  the  reach  (^ 
sifch  attention.  To  make  an  affirma- 
tion at  the  time  of  the  sale,  a  warranty, 
'it  must  appear  by  evidence  to  be  so  in- 
tended, and  not  to  have  been  a  mere 
matter  of  judgment  and  opinion*       341 
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WASTE. 

4>n  action  of  waste  being  brought  a^nst 
tenant  for  life  by  devise,  the  tenant 
pleaded  the  general  issue,  and,  pending 
the  suit,  died.    The   suit    abates.     It 
cannot  be  revived  against  the  representa- 
tives of  the  tenant,  either  under  the  pro^ 
Tiaions  of  the  act  of  1799,  ch.  18,  or  of 
•  the  act  of  1B05,  ch.  8.    The  action  of 
waste  is  not  wiUiin  the  words  of  either 
of  those  acts ;  and  it  will  not  be  consi- 
dered within  their  equity ;  because,  1. 
The  action  is  given  by  the  Statute  of 
Gloucester,  and  that  is  a  highly  penal 
Statute.    The  place  wasted  is  forfeited, 
and  treble  damages  are  given.    The  ac- 
tion must  therefore,  be  conndered  as  in 
aome  degree  vindictive,  especially  a^ 
gainst  the  representatives  <»f  the  wrongs- 
doer.    3.  Those  acts  aim  in  all  cases  to 
apportion  the  redress  to  the  wrong  done 
as  nearly  as  possible.    3.  Those  acts 
are  reciprocal  in  their  operation.    They 
confer  on  the  representatives  o£ ^either 
party,  dying,  the  Uke  right  to  prosecute 
or  defend  suits ;  and  contemplate  only 
thoae  caaes  wherein  the  rignt  may  be 
equall^r  and  reciprocally  exercised.— 
There  is  nothing  m  the  theory  or  prin- 
ciples of  the  actions  enumerated  in  those 
acts,  which  forbid '  their  being  revived 
for  the  plaintiff,  or  against  the  defen- 
dant; but  the  writ  of  waste  is  founded  ~ 
upon  principles  peculiar  to  itself  and 
more  especially  dependent  upon  a  pri- 
vity  between  the  reversioner  and  tenant. 
No  one  shall  have  the  action  of  waste, 
unless  he  hath  the  immediate  estate  of 
inheritance;  and  between  the  heir  of 
the  reversioner  and  the  tenant  who  com- 
mits waste,  there  is  no  privity,  the  waste 
being  committed  in  the  life  time  of  the 
reversioner.  511 

« 
WRITS  OF  ERROR. 
1.  The  rule  in  writs  of  error  is,  that  all 
persons  against  whom  a  joint  judgment 


is  given,  must  join  in  it;  or,  if  any  of 
them  refuse,  he  or  they  must  be  sum- 
moned and  severed.  306 

WRITS  OF  ENQUIRY. 

1.  In  detinue.  The  jury  find  for  the  plain- 
tiff,  and  assess  danuiges  for  the  de- 
tention of  the  slaves,  but  do  not  find  the 
value  of  the  slaves.  The  Court  will  a- 
ward  a  writ  of  enquity  to  assess  the  va- 
lue, and  not  order  a  new  trial  m  Mo, 

2.  What  matter  cannot  be  supphed  by 
writ  oi  enquiry.    If  the  principal  jury 
omit  to  find  matter  which  goes  to  the 
very  point  of  the  issue,  and  upon  which, 
if  they  had  found  a  false  verdict,  an  at- 
taint would  lie  by  the  party  injured, 
such  matter  cannot  be  supplied  by  writ  of 
enquiiy,  because  tlie  party  thereby  injur- 
ed, may  lose  his  ^Tit  of  attaint,  which  will 
not  lie  upon  an  inquest  of  office.    The 
rule  is,  that  where  the  court  ex  oficU 
ou^ht  to  enquire  of  any  thing  upon 
which  no  attamt  lies,  there  the  omission 
of  it  may  be  supplied  by  a  writ  erf*  enqui- 
ry of  damag^ ;  but  in  all  cases  where 
any  point  is  omitted,   wJiereof  attaint 
lies,  It  shall  not  be  suppUed  by  writ  of 
enquiry,  because  on  that  writ  no  attaint 
lies.     This  rule  of  the  Common  Law,  as 
to  writs  of  enquiry,  is  not  enforced  here 
as  it  is  in  England.     The  doctrine  of  at- 
taint has  never  been  in  force  here ;  and 
tl^erefore  the  court  will  award  writs  of 
enquiry  in  all  cases  where  convenience 
and  the  justice  of  the  case  require  it. 
Formerly,  inquests  of  office  were  held 
by  the  ieriff.     By  the  act  of  1777,  c.  2, 
cognizance  is  taken  of  them  by  the 
court  that  awards  them ;  and  even  if  thp 
law  of  attaint  were  in  force,  it  would  be 
matter  of 'speculation  whether  it  woukt 
apply  to  writs  of  enquiry  executed  by 
courts  of  record,  523 
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